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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 28 
volumes, including this volume, of decisions of the Comptroller 
General of the United States. The decisions appearing in these vol- 
umes have been selected as constituting the more important, from the 
standpoint of general application and precedent, of those rendered 
during each fiscal year. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of depart- 
ments and establishments and disbursing officers (sec. 8 of the act of 
July 31, 1894, as amended, 42 Stat. 23, e¢ seg.) ; and to certifying 
officers (the act of December 29, 1941, 55 Stat. 875); and decisions 
are rendered to claimants who request review or reconsideration of 
claims which have been disallowed in whole or part, and to disbursing 
and certifying officers who request reconsideration of items for which 
credit has been disallowed. It is with the view to preserving such 
decisions in an authentic and permanent form, convenient for reference, 
and to provide guidance for the administrative officers of the Govern- 
ment that these volumes have been published. 

For the most part, the decisions contained in this series are made 
available to the various Government agencies in advance of publica- 
tion of the volume through the circulation of mimeographed copies 
of the decisions and of the “Daily Synopses of Decisions,” as well as 
by the issuance of separate monthly pamphlets, which eventually are 
consolidated into the annual volume. 

Separate pamphlets containing the appendix, index-digest, table of 
statutes cited, etc., pertaining to a particular volume of the decisions 
of the Comptroller General also are published to afford complete 
fiscal year coverage of the published decisions to those subscribers 
who receive only the monthly pamphlets. 

Also, there have been compiled two consolidated indexes, one 
designated as “Index to the Published Decisions of the Accounting 
Officers of the United States, 1894-1929,” the other, an “Index-Digest 
of the Published Decisions of the Comptroller General of the United 
States, July 1, 1929-June 30, 1940.” A consolidated index-digest for 
the period July 1, 1940—June 30, 1946, is in the process of publication 
and will be made available in the near future. These indexes are 
designed to assist in research for precedents with respect to matters 
coming within the jurisdiction of the General Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page, as 1 Comp. Gen. 100. Other decisions of the 
Comptroller General not selected for publication, should be cited by 
the applicable file number and date, for example, B—12345, June 23, 
1948. 
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COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 


Date of com- | Expiration 
Name Whence appointed mission of service 


Nicholas Eveleigh . 11,1789 |? Apr. 16,1791 
Oliver Wolcott, Jr 17,1791 | Feb. 2,1795 
Jonathan Jackson . 25,1795 | Sept. 1,1795 
26,1795 | June 30,1796 

1,1796 | Dec. 14, 1802 

. 15,1802 | Nov. 21,1811 

. 22,1811 | Feb. 10,1814 

. 11,1814 | Feb. 28,1815 

. 28,1815 | Mar. 3,1817 


. 38,1817 
18, 1836 


. 23,1838 
Walter Forward . 6,1841 


James W. McCulloh . 1,1842 
Elisha Whittlesey 31, 1849 
William Medill . 26, 1857 
Elisha Whittlesey . 10,1861 
Robert W. Taylor. . 14,1863 
Albert G. Porter . 65,1878 
William Lawrence. 15, 1880 


Milton J. Durham RII ssccncsstotnipinibinseestomeneticindl I . 20, 1885 
Asa C. Matthews Illinois 10, 1889 
Robert B. Bowler. 6, 1893 


William Hemphill Jones 
Jonathan Tarbell 
John R. Garrison 


1 Office of Comptroller created Sept. 2, 1789. 

2 Died in office. 

* Office of First Comptroller created Mar. 3, 1817. 

4 Office of Deputy First Comptroller created Mar. 3, 1875, 








COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 





Te _ ; 5 Date of com- | Expiration 
Name Whence appointed mission of service 

















eee memes mega Massachusetts__................| Mar. 6,1817 | Mar. 21, 1829 
ES. 2. 5 cxtbss Simi aorens .-------| New Hampshire_-...............| Mar. 21,1829 | May 24, 1830 
James B. Thornton._...._..._-.- aaa -..@0....................-......| May 27, 1830 | June 30, 1836 
Albion K. Parris____-- EDSSEEETSESESENE Restores sctasc: June 18, 1836 | Nov. 28, 1850 
I aes co edited esha utcbcabane Ni a Nov. 27, 1850 | Sept. 10, 1851 
Eo EE. «oo cnanaboccccececce Si iet-sediiedearaanihdbaaccchamdses Oct. 1,18£1 | Feb, 13, 1853 
John M. Brodhead _--...................] New Hampshire. .-........- : Feb. 11,1853 | Oct. 8, 1857 
SE cnc mamch ocorecexcen District of Columbia----...-.-- | Oct. 1,1857 | May 11, 1863 




































Py es Eo nn cuhaccemeneoee | New Hampshire. -_...........-- | May 29,1863 | Jan. 23, 1876 
Cyrus C. Carpenter... :..-...--.-...-.. Iowa | Jan. 7,1876 | sept. 30, 1877 
SE its WIEN incncechaccsuesceuse Oregon Oct. 1,1877 | June 1, 1885 
ee aonewen ee ee June 2,1885 | Apr. 1, 1887 
ET PEE. ccasanceonacansnace Massachusetts. ___.---- ...---| Apr. 22,1887 | May 26, 1889 
BS ry I no ecccnccnwssccunes .-| Pennsylvania. ..................] May 1889 | June 5, 1893 
Charles H. Mansur...................... Missouri May 27, 1893 | Sept. 30, 1894 

DEPUTY SECOND COMPTROLLERS? 

- | ona ia rem om 
BNE Bis CINE. . nc anupebaccecaccecce I oe ccnncoat melee on ..| July 1, 1875 | Jan. 16, 1876 
Reuben Williams__....-.....--.---- ae nee aie are rere a’ | Jan. 17,1876 | July 15, 1876 
en Oe ali 2: OP a+ - ~~ ae ns —~o af July 24,1876 | June 30, 1885 
Richard R. McMahon... .............-.- Nat alelacdanee | July 1,1885 | Oct. 31, 1889 
ne I on. c ccoseccpesdeubonneamn ..| Nov. 1, 1889 | Sept. 21, 1893 
IE nin cunt mn oisemension oe SNe eee ten ..| Sept. 22,1893 | Sept. 30, 1894 





COMPTROLLERS ? 





ee | AE nga~sectintind<tresee ; | Oct. 1,1894 | Aug. 4, 1897 












Peebert 2. Sree: ..000i0-..-....----- i | July 26,1897 | May 14, 1913 
ieee B. Deweey......................- SE ccoctseeetatentahicmains .-| May 16,1913 | Aug. 31, 1915 
OEE Wie WEIL cco ccameccuscoocees ta oan edhe anamaetecancas | Sept. 1,1915 | June 30, 1921 





ASSISTANT COMPTROLLERS 3 








Charles H. Mansur.-.........---- ....--| Missouri 














cbatibtialthiosnennoce Oct. 1,1894 | Apr. 16, 1895 
award As Bowes... .o05s.5--.--...-- IE citeticbcnunesensy June 6, 1895 | Dec. 24, 1897 
Leander P. Mitchell. _....._.-- = iar are ci ‘ Jan. 18,1898 |*Dec. 6, 1912 
De en en .----.---o---coceee cl WN.» ono eee ea oe May 24,1913 | Aug. 31, 1915 


Charles Marshall Foree_..-............-- NG nenccccaltin mabiiond Sept. 1, 1915 | June 30, 1921 


1 Office of Second Comptroller created Mar. 3, 1817. 

2 Office of Deputy Second Comptroller created Mar. 3, 1875. 

3 By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 
abolished. 

4 Died in office. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 





Date of com- 
mission 


Name Whence appointed 


J. Raymond McCarl IN 56 oe a June 29, 1921 
Fred H. Brown New Hampshire___........-....] Apr. 7, 1939 
Lindsay C. Warren North Carolina Aug. 


ASSISTANT COMPTROLLERS GENERAL! 


June 30, 1921 
3Mar. 6, 1931 
May 1, 1943 


Expiration 
of service 


June 30, 1936 
2June 19, 1940 


Nov. 11, 1930 
4Apr. 30, 1943 


1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of tha 


Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 
3 Resigned. 
3 Recess appointment. 
4 Retired. 
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[B-67923] 


Retirement—Retired Naval Reserve Officer Reappointed as 
Naval Academy Instructor—Government Contribution To- 
ward Retirement Annuities 


In the absence of statutory provisions permitting the receipt of dual retired pay 
benefits, the rule in 15 Comp. Gen. 1099 that naval officers, retired for physical 
disability with pay, who were appointed as instructors at the Naval Academy, 
are not civilian members of the teaching staff within the meaning of the act of 
January 16, 1936, as amended, so as to be entitled to the retirement benefits 
prescribed therein and to Government aid in purchasing retirement annuity, is for 
equal application to a Naval Reserve officer retired for service incurred disability 
pursuant to section 4 of the act of August 27, 1940, who served as a civilian in- 
structor prior and subsequent to entry into the service. 

Assistant Comptroller General Yates to the Secretary of the Navy, 
July 2, 1948: 

There has been considered your letter of July 7, 1947, requesting de- 
cision on several questions concerning the right of Commander 
Wendell M. Coates, U. S. Naval Reserve, retired, now employed as a 
professor at the U. S. Naval Academy, to participate in the retirement 
program authorized by the act of January 16, 1936, 49 Stat. 1092, as 
amended, for civilian members of the teaching staffs of the Naval 
Academy. 

It appears that Commander Coates was employed as a civilian pro- 
fessor at the Naval Academy on September 1, 1931; that he accepted 
appointment as a lieutenant commander, U. S. Naval Reserve on May 
14, 1940, and continued his employment as a civilian professor until 
June 30, 1942, when he reported to the Superintendent, U. S. Naval 
Academy, for active duty as a lieutenant commander at the Post- 
graduate School; and that he was temporarily appointed to the rank 
of commander pursuant to the act of July 24, 1941, 55 Stat. 603, as 
amended. It further appears that Commander Coates was detached 
from duty at the Naval Academy on June 28, 1946, at which time 
he was physically examined at the Naval Personnel Separation Center, 
Washington, D. C., and found not physically qualified for release from 
active duty; and that on the same day he reported to the Naval Hos- 
pital, Bethesda, Maryland. On September 19, 1946, the officer reported 
to the Naval Retiring Board and was ordered to proceed to his home 
and await orders pending action of such Board. He resumed his 
former civilian employment as a professor at the Naval Academy the 
following day, September 20, 1946, at an annual salary of $6,000 per 
annum. Thereafter, by orders dated April 27, 1947, the officer was 
transferred to the retired list with the rank of lieutenant commander 
effective May 1, 1947, for physical disability incurred as a result of an 
incident of the service, pursuant to the provisions of section 1453, Re- 
vised Statutes (34 U. S. C. 417), and section 4 of the act of August 27, 
1940, 54 Stat. 864 (34 U.S. C. 855c-1). 
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Section 4 of the Naval Aviation Personnel Act of August 27, 1940, 
supra, provides as follows: 


All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who, if called or ordered 
into active naval or military service by the Federal Government for extended 
naval or military service in excess of thirty days, suffer disability or death in 
line of duty from disease or injury while so employed shall be deemed to have 
been in the active naval service during such period, and they or their beneficiaries 
shall be in all ‘respects entitled to receive the same pensions, compensation, re- 
tirement pay, and hospital benefits as are now or may hereafter be provided by 
law or regulation for officers, warrant officers, nurses, and enlisted men of cor- 
responding graéies and length of service of the Regular Navy or Marine Corps: 
Provided, That if a person who is eligible for the benefits prescribed by this 
Act be also eligible for pension under the provisions of the Act of June 23, 1937 
(50 Stat. 305), compensation from the United States Employees’ Compensation 
Commission under the provisions of section 304 of the Naval Reserve Act of 
1938 (52 Stat. 1181), or retired pay under the provision of section 310 of the 
Naval Reserve Act of 1938 (52 Stat. 1183), he shall elect which benefit he shall 
receive. 


Section 1453, Revised Statutes, (34 U. S. C. 417), reads as follows: 


When a retiring board finds that an officer is incapacitated for active service, 
and that his incapacity is the result of an incident of the service, such officer 
shall, if said decision is approved by the President, be retired from active 
service with retired pay. 


Upon retirement, Mr. Coates was advanced on the retired list to the 
rank of Commander pursuant to the provisions of section 10 of the act 
of July 24, 1941, 55 Stat. 605, as amended by section 8 of the act of 
February 21, 1946, 60 Stat. 28, 34 U. S. C. 350i, it having been 
determined that he served satisfactorily under a temporary appoint- 
ment in the rank of Commander. In view of decision of June 16, 
1936, 15 Comp. Gen. 1099, referred to in your letter, decision is re- 
quested on several questions as follows: 


(1) Whether the ruling prescribed in the Comptroller General's decision of 
June 16, 1936 (15 Comp. Gen. 1089), is applicable to an officer of the Naval Re- 
serve who is transferred to the retired list under Section 8 of the Act of July 24, 
1941 (34 U. S. Code 855c—1), or who is transferred to the retired list under Sec- 
tion 6 of the Act of February 21, 1946 (Public Law 305—79th Congress). 


The first four sections of the act of January 16, 1936, 49 Stat. 1092 
(34 U.S. C. 1073-1073e), read as follows: 


That civilian members of the teaching staffs of the United States Naval Acad- 
emy and Postgraduate School, whose employment commences from and after the 
date of approval of this Act, shall, as a part of their contracts of employment, 
be required to carry, during such employment, a deferred annuity policy, having 
no cash surrender or loan provision, from a joint-stock life insurance corpora- 
tion, incorporated under the laws of any State of the United States, which has 
a charter restriction that its business must be conducted without profit to its 
stockholders. 

Sec. 2, Toward the purchase of said deferred annuity, each member of such 
teaching staffs shall be required to register a monthly allotment through the 
Navy Allotment Office, Navy Department, Washington, District of Columbia, 
equivalent in amount to 10 per centum of his monthly basic salary: Provided, 
That for each month such allotment is registered, the pay accounts of such mem- 
ber shall be credited monthly from such appropriations as may be made for this 


purpose with an additional sum equivalent to 5 per centum of his monthly basic 
salary. 
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Sec. 3. The retiring age of all civilian members of the teaching staffs set forth 
in this Act shall be the 30th day of June following their sixty-fifth birthday, or 
any date between their sixty-fifth birthday and the following 30th day of June 
upon which their employment may be terminated: Provided, That in the dis- 
cretion of the Secretary of the Navy, such retiring age may be extended to not 
beyond the seventieth birthday in individual and special cases. 

Sec, 4. Civilian members of the teaching staffs of the Naval Academy and 
Postgraduate School, who are so employed on the date of approval of this Act, 
may, at their own request, if made within sixty days thereafter to the Secretary 
of the Navy, participate in the benefits under the provisions of sections 1 and 2 
of this Act. Each such member of the teaching staffs who so participates and who, 
upon reaching the date of retirement as set forth in section 3 of this Act has 
an insufficient accumulation of premium payments to his credit to have pur- 
chased for him an annuity of $1,200 per annum, shall be paid by the Secretary of 
the Navy from such appropriations as may be made for such purpose such 
amounts that, together with his purchased annuity, will make his total annuity 
$1,200 per annum. Each such member of the teaching staffs, who so participates 
and who is forced to retire for physical incapacity prior to his reaching the 
prescribed retirement age, shall be paid by the Secretary of the Navy, from such 
appropriations as may be made for such purpose, such amounts which together 
with his purchased annuity, will make his total annuity equivalent to an amount, 
not exceeding $1,200 per annum, which would have been due him had the pro- 
visions of this Act been in effect on the date of his original employment: Pro- 
vided, That each such member of the teaching staffs who is so employed on the 
date of approval of this Act and who is entitled to retirement and retirement 
benefits under the provisions of the Civil Service Retirement Act of 1920, as 
amended, may elect to continue thereunder, or he may elect to participate in the 
benefits under the provisions of this section; but in the event that he elects to 
participate in th» benefits under the provisions of this section, no further de- 
ductions shall be made from his pay for credit to the civil-service retirement 
fund, and the Civil Service Commission shall close his account with such fund 
under the same provisions as though he voluntarily separated himself from the 
Federal service, except that the amount of such credit will be retained in the 
civil-service retirement fund and remain subject to claim by, and payment to, him, 
his beneficiary, or his estate only in the event of his separation from the F'ederal 
service by death or otherwise before retirement under the provisions of this 
Act, and then only in the amount by which such credit exceeds the total amount 
of 5 per centum of his basic salary which may have been credited to his monthly 
pay accounts under the provisions of section 2 of this Act. 


Section 1 of the act of November 28, 1943, 57 Stat. 594, amended the 
said section 4 by adding a new section No. 4A (34 U. S. C. 1073c-1) 
which provides as follows: 


Sec. 4A, Each civilian member of the teaching staffs who is hereafter re- 
tired on or after reaching the age of retirement set forth in section 3 of this 
Act shall be paid a life annuity, terminable on his death, at the rate of the 
following total annual amount. The average annual basic salary, pay, or com- 
pensation received by such civilian teacher during any five consecutive years 
of allowable service at the option of such teacher, multiplied by the number 
of years of service, not exceeding thirty-five years, and divided by seventy. The 
retirement annuity payable to each such retired teacher, under any annuity 
policy provided for by this Act, or under the provisions of section 4 of this Act, 
shall be counted as payable on account of the retirement annuity provided in 
this section 4A, and the Secretary of the Navy shall pay to each such retired 
teacher, from such appropriations as may be made for the purpose, such addi- 
tional sums, if any, as will bring the total annual sum paid to such retired teacher 
to the total annual amount prescribed in this section 4A: Provided, That noth- 
ing herein contained shall operate to reduce the retirement annuity which would 
have been payable to any such retired teacher if this section had not been en- 
acted: And provided further, That no payments under this section shall be made 
to any member of said staffs who shall be entitled to retirement and retirement 
benefits under the provisions of the Civil Service Retirement Act of 1920, as 
amended, and shall elect, or shall have elected, to continue thereunder. 
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The said section 4 was further amended by the act of August 2, 1946, 
60 Stat. 804, 805 (34 U.S. C. 1073c-2 and 1073c-3) , by adding two ad- 
ditional sections numbered 4B and 4C, which read as follows: 


Sec. 4B. Any civilian member of the teaching staffs to whom this Act applies 
who shall have served for a total period of not less than five years, and who, 
before becoming eligible for retirement under the conditions defined in the pre- 
ceding sections hereof, becomes totally disabled for useful and efficient service 
in his position, by reason of disease or injury not due to vicious habits, intem- 
perance, or willful misconduct on the part of the civilian member of the teach- 
ing staffs, shall upon his own application or upon the request or order of the 
Secretary of the Navy be retired on an annuity computed in accordance with pro- 
visions of section 4A of this Act. The annuity which the Government pays to 
a civilian teacher who is forced to retire under this section shall be the differ- 
ence between his total annuity as computed under Section 4A of this Act and 
the immediate life annuity to which he is entitled at the time of such retire- 
ment under the annuity policy provided by the Act. Every annuitant retired 
under the provisions of this section, unless the disability for which he was 
retired be permanent in character, shall at the expiration of one year from the 
date of such retirement and annually thereafter, until reaching retirement age 
as defined in section 3 hereof, be examined by a board of medical officers ap- 
pointed by the Superintendent of the Naval Academy. If the annuitant is 
found to be sufficiently recovered for useful and efficient service in his position 
and if he is offered reemployment by the Superintendent of the Naval Academy, 
the annuity being paid him by the Government shall cease immediately. If an 
annuitant who has been retired under the provisions of this section is subse- 
quently reemployed by the Government, the annuity being paid to him by the 
Government shall be terminated. If the annuitant is reemployed as a civilian 
teacher at the Naval Academy, the annuity which the Government will pay him 
at the time of subsequent retirement shall be the difference between the total 
annuity, computed under section 4A of this Act, and the immediate life annuity 
which the total premiums, paid on his annuity contracts provided by this Act, 
would purchase. No person shall be entitled to receive an annuity under the 
provisions of this Act, and compensation under the provisions of the Act of 
September 7, 1916, entitled “An Act to provide compensation for employees 
of the United States suffering injuries while in the performance of their duties, 
and for other purposes”, covering the same period of time; but this provision 
shall not bar the right of any claimant to the greater benefit conferred by either 
Act for any part of the same period. 

Sec. 4C, Any civilian member of the teaching staffs retiring under the pro- 
visions of this Act, as amended, may at the time of his retirement elect to receive 
in lieu of the life annuity to be paid by the Secretary of the Navy under the 
provisions of this Act a reduced annuity payable to him during his life, and 
an annuity after his death payable to his beneficiary, duly designated in writing 
and filed with the Secretary of the Navy at the time of retirement, during the 
life of such beneficiary (a) equal to or (b) 50 per centum of such reduced annuity 
and upon the death of such surviving beneficiary all payments shall cease and 
no further annuities shall be due or payable. The amounts of these two annuities 
shall be such that their combined actuarial value on the date of retirement as 
determined under the provisions of the Civil Service Retirement Act shall be 
the same as the actuarial value of the single life annuity provided by this Act. 


It will be noted that under the provisions of the said act of January 
16, 1936, as amended, each member of the “civilian” teaching staff is 
required to register an allotment equivalent to 10 per centum of his 
monthly basic salary, but for each month such allotment is registered 
the pay account of such member is to be credited with an additional 
sum equal to 5 per centum of his monthly basic salary. Thus an 
amount equal to 5 per centum of the monthy salary of each civilian 
member is contributed by the Government and 5 per centum by the 
member toward the purchase of an annuity contract. Upon reaching 
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the age of 65 each civilian member is entitled to be retired with a life 
annuity based upon the annual salary he received for any 5-year period, 
multiplied by the number of years’ service, not exceeding 35, and di- 
vided by 70; and, should such premium payments be insufficient to 
purchase an annuity equal to the annuity thus computed, the Govern- 
ment is required to pay from current available naval appropriations an 
amount, which together with the purchased annuity, will equal the 
annuity prescribed in section 4A of the act. In the event a member 
of the civilian teaching staff who has served for a period of not less 
than 5 years becomes totally disabled for efficient service by reason 
of disease or injury not due to vicious habits, intemperance or willful 
misconduct on his part, he is entitled to be retired with an annuity 
computed in accordance with the provisions of section 4A of the act, 
supra. If such a member is retired for physical disability under sec- 
tion 4B of the act, the Government is required to pay him an annuity 
equal to the difference between the total annuity computed under sec- 
tion 4A and the life annuity to which he is entitled at the time of 
retirement under the annuity policy provided by the act. 

The retirement and retirement annuity benefits authorized under 
the act of January 16, 1936, as amended, are authorized for “civilian” 
members of the teaching staffs of the Naval Academy. The decision 
of June 16, 1936, 15 Comp. Gen. 1099, referred to in your letter, in- 
volved a retired officer of the Regular Navy who had been retired 
for physical disability and the conclusion was reached therein that 
he was not a “civilian” member of the teaching staffs within the mean- 
ing of that act. One of the cases cited in the same decision (Coffey v. 
United States, 80 C. Cls. 779) involved the question as to whether a 
retired medical officer of the Regular Army legally may be paid from 
an appropriation available for the pay of “civilian physicians” for 
services incident to examining applicants for enlistment in the Army. 
The court concluded that the plaintiff could not recover since a “retired 
officer is not a civilian, but still in the military service.” 

Commissioned officers in the Naval Reserve are appointed to serve 
during the pleasure of the President and any member of the Naval 
Reserve, including those on the honorary retired list or those who 
have been retired, may be ordered to active duty by the Secretary of 
the Navy in time of war or when in the opinion of the President a 
national emergency exists and may be required to perform active duty 
throughout the war or until the national emergency ceases to exist. 
In time of peace, members of the Naval Reserve may be ordered to 
active duty only with their consent. See sections 5 and 305 of the 
Naval Reserve Act of 1938, 52 Stat. 1176, 1182 (34 U. S. C. 853c and 
855d). When transferred to the retired list with pay they are subject 
at all times to the laws, regulations, and orders for the Government 
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of the Navy and such officers may not be discharged from the Naval 
Reserve without their consent, except for sentence of a court martial, 
or in the discretion of the Secretary of the Navy, when sentenced by 
civil authorities to confinement in a State or Federal penitentiary as 
a result of a conviction for a felony. See section 6 of the Naval Re- 
serve Act of 1938, 52 Stat. 1176. Also, commissioned officers of the 
Naval Reserve retired for physical disability under the act of August 
27, 1940, supra, are included in the list of retired officers of the Navy. 

In Lemly v. United States, 109 C. Cls. 760, 762, decided January 5, 
1948, in considering the Government’s contention that the court lacked 
jurisdiction to consider the claim of an officer of the Naval Reserve 
for “retirement pay” under sec‘ion 4 of said act of August 27, 1940, 
because such claim is a claim for “pension” which is barred by the 
judicial code, the court concluded that the claim was one for retirement 
pay and not pension. After discussing the distinction between 
retirement pay and pension the court stated : 

In other words, when a pension is paid someone, he is considered all through, 
his services are over, and he is pensioned “off.” Furthermore, a pension is paid 
after the service has been performed without any regard to the actual perform- 
ance of service as a gratuitous recognition of a moral or honorary obl'gation 
of the government. When a person is pensioned “off” by the government, that 
government no longer has any control over his services. He is actually all through 
serving the government and yet he receives his pension as long as he lives. 

Retirement pay, on the other hand, is a continuation of active pay on a 
reduced basis. Even though an officer is retired from active duty and is receiving 
retirement pay, he is still subject to call to active duty as long as his physical 
condition will permit. He is still an officer in the service of his country even 
though on the retired list. [Italics supplied.] 

When double pensions, retired pay or annuities are authorized, it 
has been the consistent policy of the Congress in enacting legislation 
pertaining to the retirement of Government personnel to incorporate 
specific provisions therefor. For example, see section 5 of the Civil 
Service Retirement Act of 1930, as amended, and as further amended 
by section 5 of the act of February 28, 1948, 62 Stat. 50, which specifi- 
cally provides that “Nothing in this Act shall be construed as to affect 
in, any manner an officer’s or employee’s right to retired pay, pension, 
or compensation in addition to the annuity herein provided.” While 
the act of January 16, 1936, as amended, parallels to some extent the 
Civil Service Retirement Act, it is significant to note that the Congress 
did not see fit to incorporate in the 1936 act, or the various amendments 
thereto, a provision such as that contained in section 5 of the Civil 
Service Retirement Act which would permit retired officers of the 
Naval Reserve receiving retired or retirement pay under the statutes 
here involved—or section 6 of the act of February 21, 1946, 60 Stat. 
27—to receive the retirement annuity benefits specifically authorized 
for “civilian” members of the teaching staffs at the Academy, in ad- 
dition to the retired pay incident to their status as retired officers of 
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the Naval Reserve. An examination of the legislative history of the 
said act of January 16, 1936, as well as the various amendments there- 
to, fails to disclose that consideration was given to the possibility 
that officers of the Naval Reserve, retired for disability under the 
circumstances here involved might be employed as members of the 
“civilian” teaching staffs at the Naval Academy and thereby become 
eligible to participate in the retirement annuity benefits prescribed 
in that act. 

In the absence of a statutory provision permitting receipt of dual 
retired pay benefits, and following the principle of 15 Comp. Gen. 
1099, it may not be assumed that the retired officer here involved is a 
“civilian” member of the teaching staffs within the contemplation of 
the 1936 act, as amended. Accordingly, the payment from naval ap- 
propriations of dual retirement benefits under such circumstances, is 
not authorized. However, the contract entered into in 1927 is between 
the officer and the Teachers Insurance and Annuity Association and, 
as suggested in your letter, the question of whether the officer con- 
tinues to make premium payments from his personal funds so as to 
entitle him to continue such policy in effect, is a matter for determina- 
tion by the parties to the contract. The questions presented are 
answered accordingly. 


(B-76508] 


Drill Pay—Naval Reservists 


The provisions of section 313 of the Naval Reserve Act of 1938, as amended, 
fixing a maximum amount of $10 that may be paid naval reservists for each 
drill period, limiting the amount of additional pay for flying authorized to be 
paid such personnel, and limiting the number of drills that may be performed 
in any one fiscal year are to be regarded as having been impliedly repealed by 
section 14 (c) of the Pay Readjustment Act of 1942, as added by section 3 of the 
act of March 25, 1948, prescribing uniform standards for inactive duty training 
pay for reservists, 


The provisions of section 313 of the Naval Reserve Act of 1938, as amended, 
authorizing increased pay of 50 percent for reservists performing aerial flights 
in the capacity of pilots for not less than four hours in any quarter are to be 
regarded as impliedly repealed by section 14 (c) of the Pay Readjustment 
Act of 1942, as added by section 3 of the act of March 25, 1948, applying the 
provisions of section 18 of the 1942 act, as amended, to reservists when on active 
duty, so as to authorize the payment of the 50 percent increase in pay for all 
personnel engaged in aerial flights under regulations promulgated by the 
President. 


In computing the drill pay of Naval Reserve officers under section 14 (c) of 
the Pay Readjustment Act of 1942, as added by section 3 of the act of March 25, 
1948, period pay increases as well as percentage increases in pay should be 
included, notwithstanding that, under section 3 of the 1942 act, length of service 
is excluded from the computation of armory drill and administrative function 
pay. 
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Acting Comptroller General Fisher to the Secretary of the Navy, 
July 6, 1948: 

There has been considered your letter of May 17, 1948, enclosing a 
letter from the Chief, Bureau of Supplies and Accounts, dated April 
16, 1948, and requesting decision on several questions, set forth in such 
letter, involving, primarily, the basic question whether or not the pro- 
visions of section 313 of the Naval Reserve Act of 1938, as amended. 
34 U. S. C. 7, were impliedly repealed by section 3 of the act of 
March 25, 1948, 62 Stat. 88, which amended and restated section 14 
of the Pay Readjustment Act of 1942, 56 Stat. 367. 

Section 313 of the Naval Reserve Act of 1938, as amended, is as 
follows: 


Officers and enlisted men of the Naval Reserve shall receive compensation at 
the rate of one-thirtieth of the monthly base pay of their grades, ranks, or ratings, 
not to exceed $10, for attending, under competent orders, each regular drill 
duly prescribed under the authority of the Secretary of the Navy, including 
drills performed on Sunday, for the organization to which attached, or for the 
performance of an equal amount of such other equivalent instruction or duty, 
or appropriate duties, as may be prescribed by the Secretary of the Navy: 
Provided, That no such officer or enlisted man shall receive pay for more than 
sixty drills or periods of other equivalent instruction or duty or appropriate 
duties in any one fiscal year: Provided further, That for those performing aerial 
flights in the capacity of pilots duly prescribed as a part of their training, the 
pay and the pay limits prescribed by this section shall be increased by 50 
per centum for any quarter during which not less than four hours of such flying 
has been performed: And provided further, That no officer shall receive an 
increase of pay by reason of the performance of aerial flights, greater than the 
increase for such reason that may, under the provisions of this section, be paid 
to reserve officers of the grade of captain in the Naval Reserve or colonel in the 
Marine Corps Reserve. 


Subsection 14 (c) of the Pay Readjustment Act of 1942, as amended 
by section 3 of the act of March 25, 1948, supra, is as follows: 


Under such regulations as the head of the Department concerned may pre- 
scribe, and to the extent provided for by law and by appropriations, officers, war- 
rant officers, and enlisted personnel of the National Guard of the United States, 
Organized Reserve Corps, Naval Reserve, and Marine Corps Reserve, shall re- 
ceive compensation at the rate of one-thirtieth of the monthly base pay includ- 
ing longevity pay, authorized for such persons when on active duty in the armed 
forces of the United States, for each regular period of instruction, or period of 
appropriate duty, at which they shall have been engaged for not less than two 
hours, including those performed on Sundays and holidays, or for the perform- 
ance of such other equivalent training, instruction, or duty or appropriate du- 
ties as may be prescribed by the head of the Department concerned: Provided, 
That personnel required to perform aerial flights, parachute jumping, glider 
flights, or submarine duty shall receive the increases in pay provided for by law 
for personnel in such status: Provided further, That for each of the several 
classes of organizations prescribed for the National Guard of the United States, 
the Organized Reserve Corps, Naval Reserve, and Marine Corps Reserve, the rules 
applicable to each of which services and classes within services may differ, the 
head of the Department concerned: (1) Shall prescribe minimum standards 
which must be met before an assembly for drill or other equivalent period of 
training, instruction, or duty or appropriate duties may be credited for pay pur- 
poses, which minimum standards may require the presence for duty of officers 
and enlisted personnel equal to or in excess of a minimum number or percentage 
of unit strength for a specified period of time with participation in a pre- 
scribed character of training; (2) shall prescribe the maximum number of 
assemblies, or periods of other equivalent training, instruction, or duty or appro- 
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priate duties, which may be counted for pay purposes in each fiscal year; (3) 
shall prescribe the maximum number of assemblies, or periods of other equiva- 
lent training, instruction, or duty or appropriate duties which can be counted 
for pay purposes in lesser periods of time; and (4) shall prescribe the minimum 
number of assemblies or periods of other equivalent training, instructions, or 
duty or appropriate duties, which must be completed in stated periods of time 
before the personnel of organizations or units can qualify for pay: And pro- 
vided further, That the provisions of this paragraph shall not apply when such 
persons are entitled to receive full pay and allowances as provided for in para- 
graphs (a) and (b) of this section. 

There will be considered first the questions as to whether the above- 
quoted subsection 14 (c) repeals by implication— 

(b) the limitations set forth in section 313 of reference (c) [the Naval Re- 
serve Act of 1938, as amended] with respect to the maximum amount that may 
be paid for each drill or period of equivalent instruction or duty or appropriate 
duty and the third proviso of such section which relates to the maximum in- 
crease that may be paid for the performance of aerial flights? [and] 

(c) the first proviso of section 313 of reference (c) so as to remove the maxi- 
mum limitation on the number of drills or periods of other equivalent instruc- 
tion or duty or appropriate duty that may be performed in any one fiscal 


year? 

It is a cardinal rule of statutory interpretation that repeals by im- 
plication are not favored in the law. However, it is equally well set- 
tled that if two statutes are repugnant, the later statute, without a 
repealer clause, operates as a repeal of the earlier statute to the exent 
of the repugnancy and, even where the two statutes are not repugnant 
in every respect, if the later statute covers the whole field of the first 
and embraces new provisions, plainly showing that it was intended 
as a substitute for the first statute, it will operate as a repeal of the 
earlier statute. United States v. Tynen, 78 U.S. 88; King v. Cornell, 
106 id. 395; District of Columbia v. Hutton, 143 id. 18. 

Such principle of statutory interpretation would appear to be appli- 
cable to the provisions here under consideration. It seems apparent 
that subsection 14 (c) of the Pay Readjustment Act of 1942, as 
amended, is repugnant to most, if not all, of the provisions of section 
313 of the Naval Reserve Act of 1938, as amended. Note, for example, 
that under subsection 14 (c) longevity pay is authorized to be included 
in computing drill pay ; the $10 limitation on drill pay is not included; 
the limitation on the amount of flying pay authorized to be paid is 
not included; and the limitation on the number of drills or periods 
of other equivalent instruction or duty is not included. Furthermore, 
all the matters covered by section 313 are, in substance, covered by 
subsection 14 (c) and, in addition, certain new provisions appear, 
such as the provision for the payment of parachute pay, glider pay, 
and submarine pay. An additional indication that the Congress in- 
tended subsection 14 (c) of the Pay Readjustment Act of 1942, as 
amended, to be a substitute for, and to supersede, section 313 of the 
Naval Reserve Act of 1938, is found by looking to the purpose of the 
said subsection as stated in the legislative history and as reflected in 
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the title of the act of March 25, 1948, supra. Such title, in pertinent 
part, is “to provide uniform standards for inactive duty training pay 
for all Reserve components of the armed forces.” It seems clear that 
if the conditions and limitations contained in section 313, supra, were 
allowed to stand, much of the uniformity sought to be accomplished 
by the amendment of section 14 of the Pay Readjustment Act of 1942 
would be lost. Accordingly, the conclusion seems to be required that 
section 313 of the Naval Reserve Act of 1938 has been repealed by 
implication. 


Hence, the foregoing questions (b) and (c) are answered in the 
affirmative. 

Decision has been requested further as to whether there have been 
repealed— 

(d) that part of the second proviso of section 313 of reference (c) which 
relates to pilots so as to authorize increased pay of 50 per centum to members 
of the Naval Reserve other than pilots for the performance of aerial flights and 
additional pay for officers designated as nonflying officers? [and] 

(e) the limitation in the second proviso of section 313 of reference (c) as 


to the minimum number of hours of flying that must be performed in any 
quarter? [and] 


(f) if the answer to question (e) is in the affirmative, may the head of the 


Department prescribe the minimum number of hours of flying that must be 
performed during any quarter? 


While it is reasonably apparent from what has been said above that 
questions (d) and (e) must be answered in the affirmative, it is for 
noting in connection with such questions that subsection 14 (c), supra, 
provides, inter alia, that personnel required to perform aerial flights 
shall receive the increase in pay provided for by law for personnel in 
such status. The law providing for the increase in pay for personnel 
required to perform aerial flights is contained in the first paragraph 
of section 18 of the Pay Readjustment Act of 1942, 56 Stat. 368, as 
amended, which is, in pertinent part, as follows: 

Officers, warrant officers, nurses, and enlisted men of any of the services 
mentioned in the title of this Act and members of the Reserve forces of such 
services, and the National Guard shall receive an increase of 50 per centum of 
their pay when by orders of competent authority they are required to participate 
regularly and frequently in aerial flights, and when in consequence of such 
orders they do participate in regular and frequent flights as defined by such 
Executive orders as have heretofore been, or may hereafter be, promulgated 
by the President * * *. Regulations in execution of the provisions of this 
paragraph shall be made by the President and shall, whenever practicable in 
his judgment, be uniform for all of the services concerned. 

It will be noted that the increase in pay authorized by the above- 
quoted section 18 is not limited to pilots but is authorized for all per- 
sonnel who by orders of competent authority are required to, and do, 
participate in regular and frequent aerial flights and that regulations 
in the execution of such provision shall be made by the President. 
Accordingly, taking into consideration the conclusions stated herein- 
before with respect to the implied repeal of section 313 of the Naval 
Reserve /.ct of 1938, questions (d) and (e) are answered in the affirm- 
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ative. Question (f), however, is answered in the negative since, un- 
der the law, the flying pay rights of persons within the scope of sub- 
section 14 (c) of the Pay Readjustment Act of 1942, as amended, 
supra, are to be determined in accordance with section 18 of that act 
and regulations of the President promulgated thereunder. 

The remaining question is as to whether subsection 14 (c) of the 
Pay Readjustment Act of 1942, as amended, repeals by implication— 

(a) the exception in section 3 of reference (b) [the Pay Readjustment Act 
of 1942, as amended] which reads “except armory drill and administrative func- 
tion pay” so as to authorize the credit of longevity pay with corresponding 
increases by reason of completion of pay periods in the computation of pay for 
the performance of drills, or other equivalent instruction or duty, or appropriate 
duty? (See decision of the Comptroller General, 26 Comp. Gen. 621.) 

Section 3 of the Pay Readjustment Act of 1942, as amended, 37 
U.S. C. 103, insofar as here pertinent, provides that: 

When officers of the National Guard or of the Reserve forces of any of the 
services mentioned in the title of this Act, including Reserve officers, are au- 
thorized by law to receive Federal pay, except armory drill and administrative 


function pay, they shall receive pay as provided in section 1 of this Act * * *. 
[Italics supplied. ] 


The inclusion of longevity pay in the computation of drill pay is 
expressly authorized by subsection 14 (c) of the said 1942 act, as 
amended March 25, 1948, but the right to include period pay in- 
creases in computing drill pay is not so clearly defined. Prior to 
the enactment of the amendatory act of March 25, 1948, the third 
paragraph of section 14 of the said 1942 act provided, in part, that 
under such regulations as the Secretary of War may prescribe, officers 
of the National Guard, other than general officers, and warrant 
officers and enlisted men of the National Guard, shall receive com- 
pensation at the rate of one-thirtieth of the “monthly pay” authorized 
for such persons when in the Federal service, for each regular drill, 
period of appropriate duty, or other equivalent period of training, 
authorized by the Secretary of War, at which they shall have been 
engaged for the entire prescribed period of time. In decision of 
February 21, 1947, 26 Comp. Gen. 621, to which you refer, the fore- 
going provisions of section 3 and the provisions of the original section 
14 of the 1942 act were considered together and in view of the long 
period of time during which increases in period pay had not been au- 
thorized under previous statutory provisions for the purpose of com- 
puting armory drill pay and since other increases based on length 
of service (longevity pay) could not (under then existing law) be 
included for such purpose, it was concluded that, in the absence of 
evidence of a clear legislative intention to the contrary, increases 
in period pay could could not be included in computing armory drill 
pay under the 1942 act. Under the said section 14, as amended by the 
act of March 25, 1948, supra, the general structure of pay for armory 
drills, periods of appropriate duty, etc., has been materially changed, 
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the most important changes, insofar as the question here under con- 
sideration is concerned, being that the pay is now authorized at the 
rate of one-thirtieth of the monthly base pay “including longevity 
pay.” 

Seemingly, it would be unreasonable to conclude that the Congress 
intended to provide a different basis for determining longevity pay 
for drill pay purposes than that which has been provided for deter- 
mining longevity pay of reserve personnel on active duty in the armed 
forces. Likewise, it would appear to be unreasonable to hold that 
the Congress intended to deny the inclusion of period pay increases 
(based on length of service in grade) in the computation of drill pay 
after having authorized the inclusion of percentage increases based 
on length of service (longevity pay) in the computation of such drill 
pay. Accordingly, in answer to question (a), you are advised that 
in computing the pay of officers under subsection 14 (c), supra (for 
drills, periods of instruction, periods of appropriate duty, etc.) , period 
pay increases (based on length of service in grade) as well as per- 
centage increases in pay based on longevity, should be included. In 
other words, under the said subsection, drill pay should be computed 
on the same base (period) and longevity pay as that which would be 
payable to the officer involved if he were “on active duty in the armed 
forces of the United States.” 


[B-75959] 


Veterans’ Administration—Adjusted Service Certificates— 
Interest on Unlawful Loans 


Where a veteran, after issuance of a duplicate adjusted service certificate secured 
by an indemnity bond, obtained loans on the original and duplicate certificates 
in a combined amount greater than the face value of the duplicate certificate, 
the amount otherwise due the veteran (face value of certificate minus the 
authorized loan with interest) pursuant to the Adjusted Compensation Payment 
Act, 1936, upon demand for payment from the surety, should be set off against 
the authorized loan indebtedness with interest as of the effective date of such 
act, and any balance due should draw interest until paid, irrespective of any 
delay in notifying the veteran or his surety of the balance due. 


Comptroller General Warren to the Administrator of Veterans’ 
Affairs, July 7, 1948: 


Reference is made to a letter dated April 28, 1948, from the Acting 
Administrator, as follows: 


A question has arisen as to the proper method of computing the amount of 
loss sustained by the Government, by reason of an illegal loan transaction, for 
which the Hartford Accident and Indemnity Company, Hartford 15, Connecticut, 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 13 


is liable as surety on the bond of indemnity furnished by Albert H. Ezell, 
A-4,012,883, for the purpose of obtaining a duplicate adjusted service certificate, 
concerning which your advice is requested. 

An Adjusted Service Certificate, No, 3.207,705, effective May 1, 1927, was issued 
to the veteran in the amount of $1,570. On September 11, 1929, the veteran 
executed Form 6920, Affidavit-Submitted as Evidence of Loss, Destruction or 
Defacement of Adjusted Service Certificate, wherein he stated his certificate was 
destroyed with wastepaper. Upon receipt of a bond of indemnity, executed 
January 2, 1930, by the veteran, as principal, and the Hartford Accident and 
Indemnity Company, Hartford, Connecticut, as surety, a duplicate Adjusted 
Service Certificate, No. 3,553,300 was issued to the veteran. On security of the 
duplicate certificate the veteran obtained the following described loans from 
the office of this Administration, Oklahoma City, Oklahoma: 





Check 





Amount of note (voucher) Date fn 
tee ee eee ee 32,917 | Jan. 23, 1930 | $130. 00 
a ee ee a ee ee 39,079 | May 1, 1930 55. 88 
ee are ok 66, 977 | Mar. 24, 1931 597. 00 


On June 25, 1931, the veteran obtained a loan in the amount of $785 on the 
security of the original adjusted service certificate, No. 3,207,705 from the office 
of this Administration, Dallas, Texas. 

Inasmuch as the loans on both certificates exceeded the face value of the 
duplicate adjusted service certificate, efforts were made to locate the veteran 
for the purpose of obtaining refund. These efforts, however, proved unsuccess- 
ful and the whereabouts of the veteran is at present unknown. Although the 
Veterans Administration had knowledge of the loan transactions described above 
as early as August, 1936, no demand was made upon the surety on the bond of 
indemnity for payment of the loss sustained by reason of the illegal loan obtained 
on the original Adjusted Service Certificate until January 29, 1948. In a letter 
dated January 29, 1948, the Hartford Accident and Indemnity Company was 
advised that the indebtedness on account of the illegal loan, with accrued in- 
terest, would amount to $1,624.71 on February 25, 1948 (amount of the illegal 
loan, $785, with interest at 444% compounded annually from June 25, 1931, to that 
date), and that interest would accrue thereon in the daily amount of $.19717 
until June 25, 1948, when the unpaid interest would be added to the principal 
to form a new principal upon which interest would be computed at the rate of 
41% per cent. The surety was further advised that since the veteran was en- 
titled to $756.13 in settlement of the duplicate Adjusted Service Certificate, this 
sum would be applied to the indebtedness at such time as an amount should 
be refunded, which, together with the sum of $756.13, would liquidate the in- 
debtedness, and that this amount would be $868.58 on February 25, 1948. 

The foregoing method of computation has been employed in numerous cases 
under similar circumstances and was approved by you in your decision, A-84227, 
March 12, 1937, in the case of Lowell Mason. 

There is enclosed copy of a letter from the Hartford Accident and Indemnity 
Company protesting the action of the Veterans Administration. 


The rule is well settled that when a veteran has obtained an un- 
authorized loan on his original adjusted compensation certificate after 
the said certificate has been cancelled and a duplicate thereof issued, 
interest will be charged on the said unauthorized loan until paid, on 
the basis that the note upon which the loan was made constitutes a 
binding contract upon the veteran irrespective of the cancellation of 
the adjusted service certificate given as collateral therefor. See 15 
Comp. Gen. 960; 16 id. 844 (A-84227, March 12, 1937, referred to in 
the above-quoted letter) ; 17 id. 99. However, in the instant matter, 
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there is presented for consideration the specific question whether the 
United States is entitled to charge interest on the entire amount of 
such unauthorized loan until paid, after a long period of time, not- 
withstanding the fact that there was an amount due from the United 
States to the veteran on the duplicate certificate during the said period. 

In American Propeller & Manufacturing Company v. United States, 
300 U.S. 475, the plaintiff brought suit in the Court of Claims to re- 
cover a balance due from the United States under certain contracts. 
The United States interposed a counterclaim for the amount of in- 
come and excess profits tax due from the plaintiff, and the Court of 
Claims rendered judgment in favor of the United States upon its 
counterclaim, including interest thereon. In its decision reversing 
the judgment as to interest on the amount of the counterclaim, the 
Supreme Court said (page 478) : 


It will be seen that under the findings, the government was indebted in 1924 
to petitioner in the sum of $119,413.04, against which there was at the same time 
a just counterclaim of $82,701.29; so that if the account had been adjusted at that 
time instead of 12 years later, the government would have been obliged to pay 
petitioner the difference between those two sums; or $36,711.75. The inequity 
of allowing the government interest for 12 years under these circumstances, so 
as to bring the petitioner in debt to the government in the sum of over $21,000, 
is so gross as to be shocking. 

We have said (United States v. The Thekla, 266 U. S. 328, 339-340, 341)— 
“When the United States comes into Court to assert a claim it so far takes the 
position of a private suitor as to agree by implication that justice may be done 
with regard to the subject matter. The absence of legal liability in a case where 
but for its sovereignty it would be liable does not destroy the justice of the 
claim against it * * * the reasons are strong for not obstructing the appli- 
eation of natural justice against the government by technical formulas when 
justice can be done without endangering any public interest.” If the principle 
thus stated is not strictly applicable, it at least suggests that the court should 
not affirm what is clearly an unjust and inequitable result unless under plain 
compulsion of law. 


See, also, Jn re South Coast Co., 22 F. Supp. 652, wherein the court 
said (page 653) : 


* * * Under ordinary circumstances, these taxes draw interest from the 


date they are due at 6 per cent, and the duty is upon the taxpayer to have 
them determined and to pay them. However, where, as here, the debtor was 
willing and ready to pay, had the funds set aside for that purpose, and was only 
awaiting advice from the collector as to the amount, to be determined by the 
practices of the Department in calculating interest, etc., and that fact was made 
known to the agents of the government, it would be inequitable to require pay- 
ment of the interest simply because of the oversight or negligence of the Revenue 
Department in failing to take action. * * * 

In the instant matter, the face value of the adjusted service certifi- 
cate involved was $1,570. It appears that the aggregate amount of the 
loans on both the original and duplicate certificates was $1,567.88. 
Interest was properly chargeable on the authorized loans based on the 
duplicate certificate from the respective dates of the loans to and 
including September 30, 1931, in accordance with the act of January 
27, 1936, 49 Stat. 1099, 1100; and interest is properly chargeable on 
the unauthorized loan based on the original certificate from the date 
of such loan (June 25, 1931). It thus appears that on January 27, 
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1936 (the effective date of the said act of January 27, 1936, 49 Stat. 
1099, making adjusted service certificates immediately payable), the 
aggregate of all loans involved in this matter, plus interest, did not 
greatly exceed the face value of the adjusted service certificate to which 
the veteran was entitled. 

In view of the court decisions above referred to and the equities of 
the instant matter, it is concluded that the amount of $756.13 reported 
as due the veteran in settlement of the duplicate adjusted service cer- 
tificate should be set off against his loan indebtedness as of January 
27, 1936, and that any balance due from him to the United States, as 
of that date, should draw interest until paid, irrespective of any delay 
by the Government in notifying him or his surety as to the balance due. 


[B-77066] 


Court Reporters—Temporary—Transcript Fees 


Court reporters appointed for temporary service not exceeding three months, 
in accordance with section 5a of the Judicia! Code, and compensated on a per 
diem basis for time actually spent in taking testimony at rates fixed by the 
Judicial Conference of Senior Circuit Judges, may be paid otherwise proper fees 
for transcripts furnished upon the request of a judge of the court. 


Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, July 13, 1948: 


Reference is made to your letter of June 3, 1948, in which you re- 
quest a decision on the question as to whether court reporters ap- 
pointed for temporary service not exceeding three months in accord- 
ance with the fourth sentence of paragraph (a) of section 5a of the 
Judicial Code (28 U. S. Code 9a) may be paid fees in addition to 
their other compensation for transcripts furnished upon request of a 
judge of the court. 

Your letter refers specifically to certain transcripts, copies of 
which are desired for the use of two judges, who, with Judge Delbert 
E. Metzger of the District Court for the District of Hawaii, sat as a 
3-judge court for the trial of certain cases arising in the District of 
Hawaii. It is understood that the testimony, a transcript of which 
is involved, was reported, not by the permanent reporter of the Court, 
but by a reporter appointed for a temporary period on a per diem 
basis in accordance with a resolution adopted by the Judicial Con- 
ference of Senior Circuit Judges which reads as follows: 

The Conference further resolved that should any reporters be appointed for 
temporary service not exceeding three months, as authorized by the Act, such 
reporters should be compensated at a per diem rate equivalent to the usual 


rates charged in the locality for comparable services, and should be allowed to 
charge the transcript fees prescribed for the district. 
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It is understood that it is proposed to pay the temporary reporter 
one-third of the cost of the transcripts involved—two-thirds of the 
cost apparently to be charged to the parties to the case—and that, 
when you were requested to authorize this procedure, you invited the 
attention of Judge Metzger to Office decision dated November 14, 
1945, B-53634, holding that payment of fees for transcripts of pro- 
ceedings in the District Courts of the United States furnished by the 
reporters to the courts at the request of the judge is not authorized un- 
der section 5a of the Judicial Code, and were requested by him to as- 
certain whether said decision is applicable to temporary reporters. 

Section 5 (a) of the Judicial Code provides that each district court 
of the United States, including the District Court of the United 
States for the District of Columbia and the district courts in the ter- 
ritories and insular possessions, shall appoint one or more court re- 
porters, as determined by the Judicial Conference of Senior Circuit 
Judges and that said courts, with the approval of the Director of the 
Administrative Office of the United States Courts, may appoint addi- 
tional reporters for temporary service not exceeding three months 
when there is more reporting work in the District than can be per- 
formed promptly by the authorized number of reporters and the 
urgency is so great as to render it impractical to obtain the approval 
of the Judicial Conference. Section 5a (c) of the Judicial Code (28 
U. S. Code 9a (c)) which prescribes the compensation for reporters 
is, in pertinent part, as follows: 

Each reporter so appointed shall receive an annual salary, to be fixed from 
time to time by the Judicial Conference and to be paid in the same manner and 
at the same time that the salary of the clerk of the court is paid. In fixing such 
salary the Judicial Conference shall take into account in each instance the 
amount of time the reporter is required to be in attendance upon the court 
engaged in the performance of his duties. Such salary shall be not less than 
$3,000 nor more than $6,000 per annum. * * * ‘The reporter may charge and 
collect from parties, including the United States, who request transcripts, such 
fees therefor and no other, as may be prescribed from time to time by the court 
subject to the approval of the Judicial Conference. No fee shall be charged or 
taxed for any copy of a transcript delivered to the clerk for the records of court 
as required by subdivision (b) of this section. * * 

As pointed out in your letter, no specific provision is made in the 
quoted section or elsewhere in the act for rates of compensation for 
reporters appointed on a temporary basis, the above quoted pro- 
visions pertaining to compensation of permanent reporters. It ap- 
pears, therefore, that the fixing of the rates of compensation of 
temporary reporters properly is within the discretion of the Judicial 
Conference. As indicated above, such compensation has been fixed 
by that body on a per diem basis for time actually spent in taking the 
testimony or other material involved, and on a fee basis for the 
preparation and furnishing of desired transcripts thereof. 

Office decision of November 14, 1945, supra, contemplated a situ- 
ation involving permanent reporters. As pointed out in that de- 
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cision, the Senate, in effecting various amendments to the bill which 
became the act of January 20, 1944, struck out a provision for the 
payment by the United States, out of money appropriated for that 
purpose, of fees for transcripts furnished to a judge for his personal 
use but, at the same time, increased the salary limitation for reporters. 
Hence, it was concluded that there was a substantial basis for the view 
that the salary limitation was increased in order to compensate the 
reporters for the additional service of furnishing transcripts to the 
judges without charge. However, if temporary reporters—compen- 
sated on a per diem basis for time actually spent in court—are required 
to furnish transcripts to judges without receiving fees therefor, they 
would receive no compensation for the time spent in the preparation 
of such transcripts. Accordingly, the decision of November 14, 1945, 
is not for application. 

Therefore, you are advised that this Office will not be required to 
object to the payment to temporary reporters employed on a per diem 
basis of otherwise proper fees for transcripts furnished upon a re- 
quest of a judge of the court. 


[B-74820] 


Certifying Officers—Liability—Overpayments Resulting 
From Erroneous Computations 


Under section 2 of the act of December 29, 1941, authorizing the relief of a 
certifying officer whenever the Comptroller General finds that the officer could 
not have ascertained the actual facts by reasonable diligence and inquiry and 
that the United States received value for the payment, a certifying officer, being 
specifically responsible by statute for the correctness of computations, may not be 
relieved of liability for an overpayment resulting from the erroneous compu- 
tation of interest involved in an income tax refund, which error could have been 
discovered by the exercise of reasonable diligence and inquiry. 


The liability of a certifying officer for an improper payment made from public 
funds and based on his certification is not affected by the fact that institution of 
suit by the United States for recovery of the improper payment is barred by a 
statute of limitations. 


Comptroller General Warren to the Secretary of the Treasury, July 
14, 1948: 


Consideration has been given to your letter of March 23, 1948, file 
reference IR: IT: CL: ECW, in which you request that relief be 
granted under the act of December 29, 1941, 55 Stat. 875, to Robert E. 
Hannegan, former Commissioner of Internal Revenue, against whom 
an exception was stated as authorized certifying officer on voucher No. 
1839418, schedule IT-90114, March 1944 account of G. F. Allen, due 
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to an error in computation of interest involved in an income tax re- 
fund to Marland Oil Company, now Continental Oil Company. 

You state that the taxpayer was requested to make refund of 
$86.35, the amount stated in the execption, and it appears from your 
letter that the said company declined to make payment of the amount 
requested on the grounds that it believed that additional interest in an 
amount greater than the sum involved in the exception was due it on 
account of a delay of two months and twelve days from the date of 
issuance of the refund check until it actually was received by the 
Continental Oil Company, and further that, since the refund of 
interest was made in May 1944, recovery of the amount, even if 
erroneously refunded, was barred by the statute of limitations. Your 
letter states with respect to the contentions of the taxpayer: 

It is apparent, therefore, that the taxpayer is of the opinion that it is entitled 
to approximately $700 additional interest on the refund involved, but for which 
there is no legal authority for allowance, and, therefore, has declined to make 
payment of the amount involved in the erroneous interest allowed. 

Appropriate steps have been taken with a view to offsetting the amount of 
the excess interest payment against any future allowance which may be made 


of an overpayment of income taxes for other years. This possibility, however, 
is, of course, problematical. 


The exception was not stated until approximately two and one-half years after 
the payment had been made. Section 3746 of the Internal Revenue Code pre- 
scribes a limitation of two years upon the institution of a suit to recover 
erroneous payments. It has been held that this limitation of two years applies 
to a suit for the recovery of interest. (United States y. Steel Furniture Com- 
pany, C. C. A. 6, 74 Fed. (2d) 744.) 

In support of your request for relief under the provisions of section 
2 of the said act of December 29, 1941, 55 Stat. 875, you quote a 
portion of the report to the Congress made by this Office for the fiscal 
year ended June 30, 1940, stating that unauthorized payments will oc- 
cur in some cases without the fault or negligence of certifying and dis- 
bursing officers and urging the passage of legislation more clearly 
defining the responsibilities of such officers and vesting in the Comp- 
troller General authority to grant relief in cases where freedom from 
fault and negligence is established. By the said act of December 29, 
1941, the legislation proposed therein, with certain changes, was 
enacted into law. 

You refer to the amendment to the said act by the act approved 
April 28, 1942, 56 Stat. 244, and you state that an examination of the 
report of the House Committee on Appropriations with respect to 
the proposed amendment fails to disclose an intent to hold certifying 
officers unqualifiedly answerable for losses in cases not due to their own 
fault or negligence or to nullify the provisions of the prior act vesting 
in the Comptroller General discretionary power to grant relief in 
cases in which the certifying officer did not know and by reasonable 
diligence and inquiry could not have ascertained the actual facts. 
You state further that the Commissioner in certifying the vast num- 
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ber of authorizations for payment of refunds and interest thereon 
must, in the course of practical administration of his office and the 
duties incumbent upon him, rely upon computations and verifications 
made by his subordinates, and you suggest that consideration be given 
to the exercise of the power vested in the Comptroller General by 
the act approved December 29, 1941, since the present case represents 
one of the rare instances in which discovery of an erroneous refund 
or excess payment of interest to a taxpayer was not made until 
recovery was barred by an applicable statute of limitations. 

Section 2 of the act approved December 29, 1941, 55 Stat. 875, 
provides in pertinent part as follows: 


The officer or employee certifying a voucher shall (1) be held responsible for 
the existence and correctness of the facts recited in the certificate or otherwise 
stated on the voucher or its supporting papers and for the legality of the pro- 
posed payment under the appropriation or fund involved * * * and (3) be 
held accountable for and required to make good to the United States the amount 
of any illegal, improper, or incorrect payment resulting from any false, inac- 
curate, or misleading certificate made by him, as well as for any payment pro- 
hibited by law or which did not represent a legal obligation under the appropria- 
tion or fund involved: Provided, That the Comptroller General may, in his dis- 
cretion, relieve such certifying officer or employee of liability for any payment 
otherwise proper whenever he finds (1) that the certification was based on 
official records and that such certifying officer or employee did not know, and 
by reasonable diligence and inquiry could not have ascertained, the actual facts, 
or (2) that the obligation was incurred in good faith, that the payment was 
not contrary to any statutory provision specifically prohibiting payments of the 
character involved, and that the United States has received value for such 
payment * * *%, 


The responsibility and accountability of certifying officers was ex- 
tended by the act approved April 28, 1942, 56 Stat. 244, as follows: 

* * * Provided, That the responsibility and accountability of certifying 
officers under the Act of December 29, 1941 (Public Law 389), shall be deemed to 
include the correctness of the computations of certified vouchers and disbursing 
officers shall not be held accountable under section 1 of such Act for the 
correctness of such computations. 

Under the provisions of the above-quoted act the certifying officer 
is specifically responsible for the correctness of computations on vouch- 
ers certified by him. While it is true that the quoted part of the act 
of April 28, 1942, did not in any way nullify the discretionary powers 
granted to the Comptroller General under the proviso in section 2 of 
the prior act, nevertheless the conditions as stated under parts (1) 
or (2) of the said proviso must be met in order that relief under the 
authority provided therein may be granted in any given case. 

In a decision to the Secretary of the Navy dated February 11, 1947, 
26 Comp. Gen. 578, it was stated : 

As a general rule, it may be stated that a certifying officer is responsible for 
any losses resulting from his erroneous certification of facts on a Government 
voucher, and he must assume responsibility for the correctness of the statements 
and computations of his subordinates unless it can be shown that neither he nor 
his subordinates, in the exercise of reasonable care and diligence, could have 
known the true facts. That is to say, a certifying officer may not escape liability 
for losses resulting from his improper certification merely by stating that he 
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was not in a position to ascertain of his personal knowledge that each item 
on the pay roll was correctly stated. * * 

The overpayment in question on voucher No. 1839418 resulted from 
an erroneous computation of interest allowance on refund of an 
overassessment as follows: 


Interest allowed on overassessment of $74,197.49 — $90,387.86 
Correct computation: 


Overassess- Interest Interest 
ment jJactor ue 
$27, 141. 86X1, 2269726—$33, 302. 32 
47, 055. 63 X 1, 2113150— 56, £99.19 90,301.51 
Overpayment $86.35 


Since both the amounts involved in the overassessment and the 
interest factors to be used, as shown above, were indicated on the 
reverse side of Form 7776A, Certificate of Overassessment, attached 
to the voucher, the error clearly was one of computation and doubtless 
could have been discovered by the exercise of reasonable diligence 
and inquiry. See 26 Comp. Gen. 718. Accordingly, relief may not 
be granted the certifying officer under the authority vested in me 
in part (1) of the first proviso of section 2 of the act of December 
29, 1941, above quoted, and, since it cannot be said that the United 
States received value for the amount of the overpayment, the condi- 
tions under part (2) of the proviso have not been fully met. 

The fact that institution of suit by the United States for recovery 
of that portion of the refund which was erroneous may now be barred 
by the provisions of section 3746 of the Internal Revenue Code, due 
to the lapse of time since the making of the refund to the taxpayer, 
would not affect the liability of the certifying officer for an improper 
payment based on his certification. Where an unauthorized payment 
is made from public funds the responsible officer is the first source 
of recovery of the payment to the United States. His responsibility 
is not dependent upon his ability or lack of ability to recoup an im- 
proper payment from a payee. See 19 Comp. Gen. 306, and decisions 
therein cited. Under the provisions of the act of December 29, 1941, 
the United States is entitled to look to the certifying officer, and hold 
him responsible under his bond, for any losses resulting from his erro- 
neous computations or erroneous certification of facts. 26 Comp. Gen. 
578. 

In accordance with the foregoing, I have to advise that this Office 
is without authority to grant the certifying officer here involved relief 
from liability for the overpayment on voucher No. 1839418. 
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[B-78005] 


Compensation—Rates—Increases Under Postal Rate Revi- 
sion and Federal Employees Salary Act of 1948—National 
Capital Park and Planning Commission Employees 


The provisions of section 304 of the Postal Rate Revision and Federal Employees 
Salary Act of 1948, excluding employees “in or under the municipal government 
of the District of Columbia” from the benefits of the salary increase provisions 
of the act, do not preclude payment of the salary increase to employees of the 
National Capital Park and Planning Commission, even though such employees 
are paid from funds appropriated by the District of Columbia Appropriation 
Act, 1949. 


Comptroller General Warren to the Chairman, National Capital 
Park and Planning Commission, July 14, 1948: 


I have your letter of July 1, 1948, as follows: 


I respectfully request confirmation of the opinion of this Commission that the 
provisions of Public Law (enrolled act [H. R. 6916]) granting increases in 
salaries to full time classified employees of the United States beginning July 1, 
1948, apply to the employees of this Commission whose salaries are paid from 
funds appropriated in the 1949 District of Columbia Appropriation Act, as well 
as to those paid from Federal appropriations. 

Although Section 304 of the aforesaid pay increase act excepts classified em- 
ployees “in or under the municipal government of the District of Columbia”, it 
is our view that the employees of this Commission paid from funds appropriated 
in the District of Columbia Appropriation Act for 1949, are not “in or under the 
municipal government’, because this Commission is an independent establish- 
ment of the United States directly under the President. 

You will recall that the Act approved April 30, 1926, creating the Commission 
provides for its membership as follows: 

“There is hereby constituted a commission to be known as the National Capital 
Park and Planning Commission, composed of the Chief of Engineers of the Army, 
the Engineer Commissioner of the District of Columbia, the Director of the 
National Park Service, the Chief of the Forest Service, the Director of Public 
Buildings and Public Parks of the National Capital, the chairmen of the Com- 
mittees on the District of Columbia of the Senate and House of Representatives 
and four eminent citizens well qualified and experienced in city planning, one 
of whom shall be a bona fide resident of the District of Columbia, to be appointed 
for the term of six years by the President of the United States.” 

As to the employment of personnel the Act provides: 

“The said commission is hereby authorized to employ the necessary personal 
services, including the personal services of a director of planning and other 
expert city planners, such as engineers, architects, and landscape architects.” 

Acting under this authority the Commission has employed all of its present 
personnel and all of them are classified under the U. 8S. Civil Service. 

This interpretation is confirmed by rulings rendered by your office which held 
that this Commission is a departmental unit or establishment of the Federal 
Government and as such the employees of the Commission are employees of 
the Federal Government. Your office has also repeatedly held that employees 
of the Federal Government are not employees of the District of Columbia 
Government, and vice versa, 

In all budget matters, the Bureau of the Budget classifies this Commission 
as a Federal Independent Agency. 

Therefore, it is apparent that the employees of this Commission are not “in 
or under the municipal government of the District of Columbia” and are entitled 
to the increase in pay granted by the above-mentioned act as of the effective 
date of the act. However, in order to avoid any possibility of error, the matter 
is submitted to you for your official opinion. 


846952494 
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As our Commission will be making its bi-weekly payroll in a few days, an 
early reply is most respectfully requested. 

Section 304 of the Postal Rate Revision and Federal Employees 
Salary Act of 1948, Public Law 900, approved July 3, 1948, 62 Stat. 
1268, provides: 

Sec. 304. The provisions of this Act granting an increase in compensation to 
employees of the United States and of the District of Columbia shall not apply 
to any employee in or under the municipal government of the District of Columbia 
prior to the time that legislation providing adequate revenues to meet the obliga- 
tion in the District of Columbia is enacted by the Congress and becomes effective. 

As stated in your letter that section specifically is applicable only 
to employees “in or under the municipal government of the District 
of Columbia.” There has been carefuliy examined the act of April 
30, 1926, 44 Stat. 374, partially quoted in your letter—which created 
the existing National Capital Park and Planning Commission. Noth- 
ing has been found in that act or elsewhere which would warrant a 
conclusion that employees of the National Capital Park and Planning 
Commission are employees “in or under the municipal government of 
the District of Columbia.” Therefore it is concluded that notwith- 
standing that such employees are paid from funds appropriated by 
the District of Columbia Appropriation Act of 1949, they are not 
subject to the provisions of section 304 of the act approved July 
3, 1948, which so far as employees in or under the municipal govern- 
ment of the District of Columbia are concerned postpones the date 
of granting the increase in compensation until such time as legisla- 
tion providing adequate revenues to meet the obligation in the District 
of Columbia is enacted by the Congress and becomes effective. 


[B-73090] 


Pay—Retired—Army Nurse Corps Officer Serving in Higher 
Temporary Rank—Service Prior to Nov. 12, 1918 


An Army nurse who had served on active duty prior to November 12, 1918, and has 
completed more than 29 years’ service is not eligible for retirement under the 
provisions of section 5 of the act of July 31, 1935, as amended, relating to the 
retirement of officers who have completed not less than 15 nor more than 29 
years’ service; neither does the proviso in such section, authorizing the com- 
putation of retired pay at 75 percent of the active-duty annual pay of officers 
who served in the military or naval forces prior to November 12, 1918, have any 


application to officers retired under provisions of law other than those contained 
in said section as amended. 


A Chief of the Army Nurse Corps retired with the temporary rank of colonel 
with the retired pay based upon such temporary rank in accordance with section 
108b of the Army-Navy Nurses Act of 1947 is not entitled to have her retired pay 
computed on the basis of 75 percent of her active-duty pay under the fourth 
paragraph of section 15 of the Pay Readjustment Act of 1942, the provisions of 
which are applicable only to the pay of an officer’s permanent grade or rank and 
not that of the temporary grade or rank. 
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Assistant Comptroller General Yates to Col. Carl Witcher, U. S. 
Army, July 15, 1948: 


There has been received by endorsement of January 22, 1948, your 
letter of January 8, 1948, requesting decision as to whether payment 
is authorized on voucher submitted therewith in favor of Colonel 
Florence A. Blanchfield, U. S. Army, Retired, Serial No. N-1, in the 
amount of $39.87 covering adjustment of retired pay for the period 
October 1 through December 31, 1947. Such proposed adjustment in 
retired pay apparently is based on the proposition that since Colonel 
Blanchfield (who has completed over 29 but less than 30 years’ serv- 
ice) served on active duty as a reserve nurse, Army Nurse Corps, prior 
to November 12, 1918, she is entitled under the provisions of section 5 
of the act of July 31, 1935, as amended (10 U.S. C. A. 971b), to retired 
pay of 75 per centum—rather than 7214 per centum now received— 
of the active duty pay of a colonel with over 27 but less than 30 years’ 
service. 

Attached to the voucher is a military history which indicates that 
the officer had service as follows: 

21 July 1917 (Res Nurse, ANC) (Separated 13 May 1919) 
6 Jan 1920 (Nurse, ANC) 

7 Apr 1920 (Chief Nurse, ANC) 

1 Feb 1939 (Asst Super, ANC) 

13 Mar 1942 (Asst Super, ANC) 

1 Jun 1943 (Superintendent, ANC) 

10 Jul 1944 (Col. ANC, AUS) 

16 Jul 1947 (Lt Col, ANC-RA) 

21 Jul 1947 (Chief of ANC, RA) 

It appears that by paragraph 25, War Department Special Orders 
No. 159, dated August 13, 1947, Colonel Blanchfield was placed on the 
retired list effective September 30, 1947, and that such special orders 
stated that retirement was in accordance with section 108 of the 
Army-Navy Nurses Act of 1947, Public Law 36, approved April 16, 
1947, 61 Stat. 44, and section 5 of the act of July 31, 1935, 49 Stat. 
507, as amended by section 3 of the act of June 13, 1940, 54 Stat. 380. 
Also, in a letter to the Finance Officer, U. S. Army, Washington, D. C., 
Colonel Blanchfield states that she served on active duty as a member 
of the Army Nurse Corps from August 20, 1917, to May 13, 1919, and 
from January 19, 1920, to September 30, 1947, and that “1 therefore 
was eligible for retirement under either * * * law [section 5 of 
the 1935 act, as amended, or section 108, of the 1947 act] both of which 
were cited in my application for retirement and my retirement order.” 

The above-cited section 108 of the act of April 16, 1947, 61 Stat. 44, 
45, provides as follows: 

(a) An officer on the active list of either the Army Nurse Corps or the 
Women’s Medical Specialist Corps, Regular Army, after twenty years’ active 
Federal service in the armed forces of the United States, may upon her re- 


quest, at the discretion of the Secretary of War, be retired and shall receive 
retired pay equal to 2% per centum of the base and longevity pay she would 
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receive if serving on active duty in the grade in which retired, multiplied by 
a number equal to the number of years of such active Federal service: Provided, 
That in computing the number of years of such service for the purpose of deter- 
mining the percentage of active-duty pay, and for no other purpose, any frac- 
tional part of a year amounting to six months or more shall be counted as a 
complete year: Provided further, That in no event shall such retired pay ex- 
ceed 75 per centum of such base and longevity pay: And provided further, That 
regardless of the years of service completed, at any time after such an officer 
shall have attained the age of fifty, if her permanent grade is below that of 
major, or at any time after such an officer shall have attained the age of fifty- 
five, if her permanent grade is major or higher, she may, at the discretion of the 
Secretary of War without her consent, be retired and upon such retirement she 
shall receive retired pay equal to 2% per centum of the base and longevity 
pay she would receive if serving on active duty in the grade in which retired, 
multiplied by a number equal to the number of years of her active Federal 
service, but in no event shall such retired pay exceed 75 per centum of such buse 
and longevity pay. 

(b) Unless entitled to higher retired rank or pay under any provision of law, 
each commissioned officer who shall have served for four years as Chief of the 
Army Nurse Corps, Regular Army, or as Chief of the Women’s Medical Spe- 
cialist Corps, Regular Army, or as an Assistant Chief of the Women’s Medical 
Specialist Corps, Regular Army, shall upon retirement be retired with the rank 
held by her while so serving, and shall receive retired pay at the rate prescribed 
by law, computed on the basis of the base and longevity pay which she would 
receive if serving on active duty with such rank, and if thereafter recalled to 
active service, shall be recalled in such rank and shall constitute an additional 
number therein: Provided, That the commissioned officer first appointed as Chief 
of the Army Nurse Corps and the commissioned officer first appointed as Chief 
of the Women’s Medical Specialist Corps, pursuant to this Act, shall, without 
limitation as to the time they shall serve in such capacities, upon retirement 
be retired with the rank held while so serving, and shall receive retired pay at 
the rate prescribed by law, computed on the basis of the base and longevity 
pay they would receive if serving on active duty with such rank. 

(c) In determining eligibility for retirement and the percentage of active- 
service pay to be employed in computing the amount of retired pay under any 
provision of law, each commissioned officer on the active list of the Regular 
Army who is commissioned in any of the corps established by this Act, shall be 
deemed to have at least the same length of continuous active commissioned serv- 
ice in the Regular Army as any Officer junior to her rank in the Medical De- 
partment of the Regular Army. 


Section 5 of the act of July 31, 1935, 49 Stat. 507, as amended by 
section 3 of the act of June 13, 1940, 54 Stat. 380, 10 U. S. C. A. 971b, 
provided, in pertinent part, as follows: 


That whenever any officer on the active list of the Regular Army or Philip- 
pine Scouts shall have completed not less than fifteen nor more than twenty- 
nine years’ service, he may upon his own application be retired, in the discre- 
tion of the Secretary of War with annual pay equal to 2% per centum of his 
active-duty annual pay at the time of his retirement, multiplied by a number 
equal to the years of his active service not in excess of twenty-nine years: Pro- 
vided, That the number of years of service to be credited in computing the right 
to retirement and retirement pay hereinbefore provided in this section shall in- 
clude all service now or hereafter credited for active-duty pay purposes, any 
fractional part of a year amounting to six months or more to be counted as a 
complete year: Provided further, That any officer on the active list of the Reg- 
ular Army or Philippine Scouts who served in any capacity as a member of the 
military or naval forces of the United States prior to November 12, 1918, shall 
upon his own application be retired with annual pay equal to 75 per centum 
of his active-duty annual pay at the time of his retirement unless entitled to 
retired pay of a higher grade as hereinafter provided, except that officers with 
less than twenty years’ service and officers who are under investigation or who 
are awaiting trial by courts martial or the result of such trial, or whose cases 
are pending before courts of inquiry shall be retired only when the application 
for retirement in each case has been approved by the Secretary of War * * *%, 
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Cf. section 202 of Public Law 810, approved June 29, 1948, 62 Stat. 
1084, further amending the said section 5, as amended. 

Presumably, it is the view that the provisions of section 5 of the 
act of July 31, 1935, as amended, supra, are applicable in Colonel 
Blanchfield’s case by reason of the general assimilation provision con- 
tained in section 109 of the Army-Navy Nurses Act of 1947, 61 Stat. 
45, as follows: 

Except as otherwise specifically provided, all laws now or hereafter applicable 
to male commissioned officers of the Regular Army, to former male commissioned 
officers of the Regular Army, and to their dependents and beneficiaries, shall in 
like cases be applicable respectively to commissioned officers of any of the 
corps established by this Act, Regular Army, to former commissioned officers 
of any of the corps established by this Act, Regular Army, and to their de- 
pendents and beneficiaries. 

Under the said section 109 all laws applicable to male commissioned 
officers of the Regular Army are made applicable “in like cases” to 
female commissioned officers appointed in the Regular Army under 
the 1947 act, “except as otherwise specifically provided.” Thus, “ex- 
cept as otherwise specifically provided” officers of the Army Nurse 
Corps, Regular Army, are entitled to have their retired pay computed 
on the basis of provisions of law applicable to officers of the Regular 
Army, if otherwise applicable. See page 384 of Hearings before 
Subcommittee No. 9, Committee on Armed Services, House of Rep- 
resentatives, on H. R. 1943, which became the Army-Navy Nurses 
Act of 1947. However, the provisions of section 5 of the act of 
July 31, 1935, as amended, are applicable only to officers on the 
active list of the Regular Army who have completed not less than 
15 nor more than 29 years’ service; and, it has been recognized by 
both the Judge Advocate General of the Army and this Office that 
an officer of the Regular Army is not eligible for retirement under 
the provisions of the said section 5, after the completion of 29 years’ 
service. See Op. J. A. G. 1912-1940, page 136; B-71972, May 19, 
1948, 27 Comp. Gen. 705. Since it is stated that Colonel Blanchfield 
had completed 29 years, 5 months and 6 days’ service at the time of 
retirement, it is not understood on what basis it administratively 
was determined that the officer was eligible for retirement or entitled 
to any retired pay benefits under the provisions of section 5 of the 
act of July 31, 1935, as amended. Clearly, the established rules of 
statutory construction require the conclusion that the proviso in 
the said section 5, as amended, relating to officers who served in the 
military or naval forces prior to November 12, 1918, has no applica- 
tion to the cases of officers retired under provisions of law other than 
those contained in such section as amended. 

It might be urged, in view of the assimiliation provisions of sec- 
tion 109 of the Army-Navy Nurses Act of 1947, swpra, that Colonel 
Blanchfield is entitled to the benefits of the provisions of the fourth 
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paragraph of section 15 of the Pay Readjustment Act of 1942, 56 
Stat. 367, 368, which are as follows: 

The retired pay of any officer of any of the services mentioned in the title 
of this Act who served in any capacity as a member of the military or naval 
forces of the United States prior to November 12, 1918, hereafter retired under 
any provision of law, shall, unless such officer is entitled to retired pay of a higher 
grade, be 75 per centum of his active duty pay at the time of his retirement. 

It consistently has been held that such provisions were intended 
to apply only to the pay of an officer’s permanent grade or rank and 
not that of his temporary grade or rank. 25 Comp. Gen. 274; 26 id. 
932; B-74361, June 28, 1948, 27 id. 779. Section 101b of the Army- 
Navy Nurses Act of 1947, 61 Stat. 41, specifically provides that the 
Chief of the Army Nurse Corps shall have the “temporary rank,” 
pay and allowances of a colonel while so serving; and section 108b of 
the said act authorizes the commissioned officer first appointed as 
Chief of the Army Nurse Corps, without limitation as to the time 
she may serve in such capacity, to be retired with the rank held while 
so serving (namely, temporary rank of colonel), with the retired pay 
of such temporary rank. It follows, therefore, that since Colonel 
Blanchfield was retired with the temporary rank of colonel and is 
receiving retired pay based upon such temporary rank, she is not en- 
titled to have her retired pay computed on the basis of 75 per centum 
of her active duty pay under the fourth paragraph of the said section 
15, irrespective of the question whether or not service as a reserve 
nurse of the Army Nurse Corps prior to November 12, 1918, properly 
may be regarded as service as “a member of the military or naval 
forces of the United States,” within the meaning of the said fourth 
paragraph. 

Accordingly, payment on the voucher in favor of Colonel Blanch- 
field is not authorized and such voucher is retained in this Office. * 


[B-78264] 


Postal Rate Revision and Federal Employees Salary Act of 
1948 


The additional compensation authorized by section 301 of the Postal Rate Re- 
vision and Federal Employees Salary Act of 1948 is permanent in nature and 
constitutes a part of the basic compensation within the meaning of the Civil 
Service Retirement Act of May 29, 1930, as amended, in the case of employees 
under the Classification Act of 1923, as amended, and those classes of legislative 
employees designated in section 501 of the Federal Employees Pay Act of 1945, 
as amended. 


With respect to employees subject to the Classification Act of 1923, as amended, 
the additional compensation authorized by section 301 of the Postal Rate Revision 
and Federal Employees Salary Act of 1948 is to be included in the computation 
of night differential pay, holiday pay, and overtime compensation provided by 
the Federal Employees Pay Act of 1945, as amended. 
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The additional compensation authorized by section 301 of the Postal Rate Re- 
vision and Federal Employees Salary Act of 1948 is not to be included in the basic 
salary of employees in or under the legislative branch upon which is computed 
the 10 percent additional compensation in lieu of overtime authorized by section 
502 of the Federal Employees Pay Act of 1945, as amended, but merely is for 
adding to the existing basic compensation which includes the 10 percent in lieu 
of overtime. 


Comptroller General Warren to the Architect of the Capitol, July 
15, 1948: 


I have your letter of July 10, 1948, as follows: 


Your advice is requested with respect to the following provisions of Title III 
of Public Law 900, 80th Congress, approved July 3, 1948: 

(1) Is the additional compensation of $330 per annum authorized by Section 
301 of Public Law 900 to be construed as “basic compensation” with respect to 
employees subject to the Classification Act of 1923, as amended, in the same 
manner as the additional compensation authorized by Sec. 405 (a) of Public 
Law 106 and Sec. 2 (a) of Public Law 390, 79th Congress? 

For example: Employee in grade CPC-8: 


a an I ra 8 gi 6 a ol $2, 895. 60 
Additional Compensation—Public Law 900___------_--------- 330. 00 
Dotel basic cummpenmatiots..4.5 ds i 3, 225. 60 


(2) Is the additional compensation authorized by Sec. 301 for such employees 
to be considered in computing Night Pay Differential, Holiday Pay, and Overtime 
Pay, as authorized by Public Laws 106 and 390? 

For example: In the case of the employee cited in (1), would the night pay 
differential, holiday pay, and overtime pay be computed on the basis of $3,225.60 
per annum? 

(3) In the case of employees under the Architect of the Capitol subject to 
the provisions of Sections 501 and 502 of Public Law 106, as amended by Sec. 5 
of Public Law 390, is the additional compensation of $330 per annum authorized 
by Sec. 301 of Public Law 900 to be added to the basic compensation as augmented 
by Sections 501 and 502 of Public Law 106 and Sections 5 (a) and (c) of 
Public Law 390, or to the basic compensation as augmented by Sec. 501 of 
Public Law 106, as amended by Sec. 5 (a) of Public Law 390, and the 10% addi- 
tional compensation authorized by Sec. 502 of Public Law 106, as amended by 
Sec. 5 (c) of Public Law 390 to be added to that total? 





‘For example: Per annum 
CD Fees I ee OS ee ee $1, 200 
ree aE Se a eee ee eee ee 240 
Add. Comp.—Sec. 5 (a), Pat. 890_........_.__________-__._ 250 
Ta), Thee CI ic ies atin 1, 690 

Add. Comp.—Sec. 502, Pub. 106, as amended by Sec. 5 (c) of 
ey Me Reka tei deeds sien tcc eucseu ences 169 
a a a ae dl i ln ee hes 1, 859 
£48 Cama— Pe. Raw Gia oe LS 330 
CS “COTO aoa a ete cee seeinm 2, 189 

OR 

Nee ee dea qrevsomviarepecisuen-socnnsmiar im poeecilinantomeciias 1, 200 
BGG) Comp --rBb€ TOA: Piles 206 ig. is ee ke 240 
Add. Comp.—Sec. 5 (a), Pub. 390__--_____--________--_____ 250 
es CORT I Wh cot a ie erence ane 330 
‘Total Basic Componsation....._._.........- «1. 2, 020 

Add. Comp.—Sec. 502, Pub. 106, as amended by Sec. 5 (c), 
I TO ais ck hs is ic eae abies ek x 202 


I I ii sn cen panacea ala 2, 222 
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(4) Is the $330 additional compensation authorized by Public Law 9800 to be 
construed as basic compensation within the meaning of the Civil Service Retire- 
ment Act of May 29, 1930, as amended, in the case of both employees under the 
Classification Act of 1923, as amended, and those employees under the Architect 
of the Capitol within the classes of legislative employees designated in Sec. 501 
of Public Law 106? 


Section 301 of Public Law 900, approved July 3, 1948, 62 Stat. 1267, 
referred to in your letter, provides as follows: 

Sec. 301. Except as provided in section 303, each officer and employee of the 
Federal Government, and each officer and employee of the District of Columbia 
municipal government, whose rate of compensation is increased by section 2, 3, 
4, 5, or 6 of the Federal Employees Pay Act of 1946 shall receive additional 
compensation at the rate of $330 per annum: Provided, That any employee paid 
on an hourly or part-time basis shall receive additional compensation at the 
rate of 20 cents per hour. 

While section 301 of the 1948 pay statute, quoted above, unlike the 
provisions of the Federal Employees Pay Acts of 1945 and 1946, does 
not provide specifically that the additional compensation authorized 
thereunder is an increase in basic rates of compensation, an exami- 
nation of the legislative history of the said 1948 statute leaves little 
doubt that such was the intent of the Congress. In that connection, 
it will be observed that various bills concerning increased compensa- 
tion for Federal employees which were introduced in the House of 
Representatives (see H. R. 5472; H. R. 6917) and under consideration 
at the time of the passage of H. R. 6916 which became Public Law 
900, specifically provided that such additional compensation should 
be temporary in duration and that it should not be considered a part 
of the basic compensation of any officer and employee for purposes 
of the Civil Service Retirement Act. However, such provisions are 
not present in Public Law 900. That is to say, under the provisions 
of that statute the increase is permanent in nature and there has been 
omitted from that law any exclusion of the additional compensation 
granted thereunder from basic compensation for retirement purposes. 
In the light of the foregoing, it reasonably appears that the addi- 
tional compensation authorized by section 301, supra, is an addition 
to and a part of the basic compensation for all officers and employees 
of the Federal Government entitled thereto. Accordingly, questions 
1 and 4 are answered in the affirmative. 

Under the provisions of the Federal Employees Pay Act of 1945, 
as amended, the night pay differential, compensation for holiday 
work, and overtime compensation are computed upon the regular basic 
rate of compensation. Consequently, since, as stated above, the addi- 
tional compensation authorized by section 301 of the 1948 pay statute 
is a part of basic compensation, it follows that such compensation is 
to be included in the computation of night differential pay, holiday 
pay, and overtime compensation under the 1945 pay act, as amended. 
Accordingly, question 2 is answered in the affirmative. 
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Section 5 of the Federal Employees Pay Act of 1946, 60 Stat. 217, 
respecting increases in pay rates in the legislative branch, provides as 
follows: 


Sec. 5. (a) The first sentence of section 501 of the Federal Employees Pay 
Act of 1945 is amended by inserting before the period at the end thereof a comma 
and the following: “plus (A) 14 per centum of his rate of compensation (includ- 
ing the additions thereto resulting from the application of the foregong per- 
centages), or (B) $250 per annum, whichever is the greater, except that such 
rate of compensation shall not be increased by more than 25 per centum.” 

(b) The second sentence of such section 501 is amended to read as follows: 
“The additional compensation provided by this section and section 502 shall be 
considered a part of the basic compensation of any such officer or employee for 
the purposes of the Civil Service Retirement Act of May 29, 1930, as amended.” 

(c) Section 502 of such Act is amended to read as follows: 

“Additional Compensation in Lieu of Overtime 

“Sec. 502. Each officer and employee in or under the legislative branch entitled 
to the benefits of section 501 of this Act shall be paid additional compensation 
at the rate of 10 per centum of the aggregate of the rate of his basic compensa- 
tion and the rate of additional compensation received by him under section 501 
of this Act.” 

Section 502 of the Federal Employees Pay Act of 1945, as amended 
by section 5, supra, provides, in effect, that employees in or under the 
legislative branch shall receive the specified per centum increases in 
lieu of overtime based upon the aggregate of his basic compensation 
and the per centum increases authorized by the 1945 and 1946 statutes. 
However, section 501 of the said 1945 pay statute, as amended by 
section 5 (b) of the 1946 act, quoted above, provides that the additional 
compensation provided by that section and by section 502, “shall be 
considered a part of the basic compensation of any such officer and 
employee for the purposes of the Civil Service Retirement Act of May 
29, 1930, as amended.” In the light of those provisions, it is clear 
that not only the per centum increases authorized by section 501 of 
the Federal Employees Pay Act of 1945, as amended, but also the per 
centum increase authorized by section 502 of that act, as amended, as 
additional compensation in lieu of overtime, is a part of basic com- 
pensation. That is to say, all of the various per centum increases 
authorized by sections 501 and 502 for legislative employees became 
a part of their basic compensation, establishing, as it were, entirely 
new basic rates of compensation for such employees. Hence, while 
as above stated, the additional compensation authorized by section 301 
becomes a part of basic compensation, it merely is for adding to the 
existing basic compensation, which basic compensation includes the 
10 per centum in lieu of overtime as authorized by section 502 of the 
1945 pay act, as amended, supra. 

That situation is to be distinguished from the situation discussed 
in answering question 2, above. The additional compensation author- 
ized for night work, overtime, and holiday work does not become a 
part of basic compensation and such increases properly are for com- 


puting upon the amount of basic compensation at any given time 
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plus such additions thereto as may be authorized from time to time. 
On the other hand, the 10 per centum additional compensation in lieu 
of overtime, as authorized by section 502 of the Federal Employees 
Pay Act of 1945, as amended, is a part of basic compensation and does 
not affect subsequent additions thereto. Thus, the salary computa- 
tion in example (A) in your letter is correct. Question 3 is answered 
accordingly. 


CB-77963] 


Appointments—Recess Appointments 


The adjournment of the Senate on June 20, 1948, pursuant to House concurrent 
Resolution 218, until December 31, 1948, is to be regarded as a “termination of the 
session,” within the meaning of the exception expressed in clause (b) of section 
1761, Revised Statutes, as amended, so that persons who had been previously 
nominated to the office of Federal judge during the session adjourned on June 20, 
1948, and whose nominations were pending in the Senate when it adjourned, are 
entitled to the salary attached to such offices under recess appointments given 
subsequent to the adjournment date. 


A person who received a recess appointment from the President as a Federal 
judge during a recess of the Senate previous to its adjournment on June 20, 1948, 
pursuant to House Concurrent Resolution 218, and whose nomination as Federal 
judge was pending in the Senate when it adjourned on June 20, 1948, is not en- 
titled, in view of section 1761, Revised Statutes, as amended, precluding the pay- 
ment of salary in the case of the nomination of a person appointed during a 
preceding recess of the Senate, to the salary attached to his office under another 
interim appointment made subsequent to the adjournment date. 


Comptroller General Warren to the Director, Administrative Office 


of the United States Courts, July 16, 1948: 
I have your letter of June 30, 1948, as follows: 


A question upon which I respectfully request your advice concerns the right 
to payment of salary of four judges of United States courts who have received 
from the President recess appointments since the recent adjournment of the 
present session of the Congress. They are as follows: 

Honorable Paul P. Rao, appointed as Judge of the United States Customs 
Court. 

Honorable Edward Allen Tamm, appointed as United States District Judge 
for the District of Columbia. 

Honorable Samuel Hamilton Kaufman, appointed as United States District 
Judge for the Southern District of New York. 

Honorable Roy W. Harper, appointed as United States District Judge for 
the Eastern and Western Districts of Missouri. 

All of the appointments above mentioned were dated June 22, 1948. Each of 
the persons appointed had previously been nominated during the present Congress 
for the respective positions for which they have now been given interim appoint- 
ments, and their nominations were pending in the Senate when that body recessed 
on June 20, 1948, but it had not acted on them. Further facts in the individual 
cases are as follows: 

The nomination of Mr. Rao as Judge of the United States Customs Court was 
sent to the Senate on May 3, 1948. 
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The nomination of Mr. Tamm as United States District Judge for the District 
of Columbia was sent to the Senate on February 3, 1948. Judge Tamm took the 
oath of office and entered on duty June 28, 1948. 

The nomination of Mr. Kaufman as United States District Judge for the 
Southern District of New York was sent to the Senate on May 17, 1948. 

None of the three persons last mentioned had functioned as a judge prior 
to receiving the present interim appointments. I am informed that Judge Rao 
intends to qualify and enter on duty July 2, 1948, and Judge Kaufman is doing 
so today. 

The fourth person receiving one of the recent interim appointments, Honorable 
Roy W. Harper, has functioned under prior interim appointments. His nomina- 
tion was sent to the Senate at the first session of the present Congress on July 
8, 1947. The Senate had taken no action on the nomination when the Congress 
recessed pursuant to Senate Concurrent Resolution 33 as amended on July 27, 
1947. On August 11, 147 Judge Harper received an interim appointment, and 
on the same day took the oath of office and entered on duty. The Senate had 
not acted on his nomination when the first session of the present Congress was 
finally adjourned on December 19, 1947. On December 20, 1947 Judge Harper re- 
ceived a second interim appointment, and on the same day he took a new oath 
and again entered on duty. As stated above, the Senate took no action on his 
nomination prior to recessing on June 20, 1948. Judge Harper on June 22, 1948 
received a third interim appointment as stated above. He has been serving con- 
tinuously as a district judge for the Eastern and Western Districts of Missouri 
since he qualified under the first interim appointment on August 11, 1947 and 
is continuing to do so. He has been paid the statutory compensation attaching 
to the office of district judge from the time that he first entered on duty August 
11, 1947 continuously until the present month. 

The provisions of law bearing upon the pending question are as follows: 

The Constitution provides in Article II, Section 2, the third paragraph, that, 

“The President shall have Power to fill up all Vacancies that may happen 
during the Recess of the Senate, by granting Commissions which shall expire at 
the End of their next Session.” 

Section 1761 of the Revised Statutes as amended (54 Stat. 751, 5 U. S. C. 56) 
prohibits the payment of salary to any person appointed during the recess of 
the Senate to fill a vacancy in an office if the vacancy existed while the Senate 
was in session and confirmation by that body was requisite until confirmation 
has been had. To this there are three exceptions, one of which expressed in 
clause (b) of the section, is as follows: 

“If, at the time of the termination of the session of the Senate, a nomination 
for such office, other than the nomination of a person appointed during the pre- 
ceding recess of the Senate, was pending before the Senate for its advice and 
consent.” 

The question of the right to payment of the four judges receiving the interim 
appointments, would seem to turn on the meaning of the words “termination of 
the session” in the exception quoted. If the recent recess of the Senate was a 
“termination of the session” in the sense there used, then the appointments of 
Judges Rao, Tamm, and Kaufman, would seem to come within it. If on the other 
hand the recess was not a “termination of the session” as those words are used 
in the statute, then the prohibition would apply, and they are not entitled to be 
paid. 

In the case of Judge Harper there is the additional fact that he received a 
recess appointment during the previous recess of the Senate beginning on Decem- 
ber 20, 1947. If the recent recess of that body on June 20, 1948 was a “termina- 
tion of the session” the question arises whether he is barred from payment by 
his previous recess appointment. If on the other hand the recent adjournment 
was not a “termination of the session” it may be that he has a continuing right 
to receive compensation under his recess appointment of December 20, 1947. 

The adjournment of the Senate on June 20, 1948 was pursuant to House Con- 
current Resolution 218 reading as follows: 

“Resolved, That when the two Houses adjourn on Sunday June 20, 1948, they 
stand adjourned until 12 o’clock meridian on Friday, December 31, 1948, or until 
12 o'clock meridian on the third day after the respective Members are notified 
to reassemble in accordance with section 2 of this resolution, whichever event 
first occurs. 

“Sec. 2. The President pro tempore of the Senate, the Speaker of the House 
of Representatives, the acting majority leader of the Senate, and the majority 
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leader of the House of Representatives, all acting jointly, shall notify the Mem- 
bers of the Senate and the House respectively, to reassemble whenever, in their 
opinion, the public interest shall warrant it.” 

The adjournment of the previous session on July 26, 1947 was under Senate 
Concurrent Resolution No. 33 which was similar except that the specific date 
to which adjournment was taken in the absence of an earlier reassembling under 
Section 2 corresponding with Section 2 of the resolution adjourning the present 
session, was January 2, 1948. 

The prohibition against payment of salary to a person appointed during a recess 
of the Senate to fill a vacancy in an office requiring Senatorial confirmation, if 
the vacancy existed while the Senate was in session, which is the original part 
of the statute under consideration, was derived from a statute enacted February 
9, 1863. The exception in clause (b) of cases in which at the time of the termina- 
tion of a session of the Senate, a nomination for the office in question other than 
the nomination of a person appointed during the preceding recess of the Senate, 
was pending confirmation, with two other exceptions which are not applicable 
in the instant cases, is a part of an amendment of the earlier statute approved 
July 11, 1940 (54 Stat. 751). 

The report of the Committee on the Judiciary of the Senate recommending the 
bill (Senate Report No. 1079 of the 76th Congress) sets out a letter of Honorable 
Frank Murphy, then Attorney General, to the Chairman of the Committee, Hun- 
orable Henry F. Ashurst, dated July 14, 1939, explaining the reasons of the 
Attorney General for favoring its enactment. In the letter the Attorney General 
pointed out that frequently there were circumstances in reference to nomina- 
tions not confirmed by the Senate which made it advisable to fill the vacancies 
temporarily during the following recess. One of these referred to in the letter 
was “At times nominations are left pending without action by the Senate at the 
time the session terminates”, This is the situation covered by clause (b) of the 
statute now under consideration. The Attorney General went On to say that 
“It seems highly undesirable that under such circumstances a recess appointee 
should be precluded from receiving a salary during the recess. The result may 
be that on occasion the vacancy must remain unfilled until sometime during the 
following session of the Congress.” 

The letter stated that the bill, which became the present law, “would meet these 
objections by rendering the existing prohibition as to payment of salaries to 
recess appointees inapplicable” in certain specified cases, including “cases in which 
a nomination remains pending when the Congress adjourns.” 

The resolution of adjournment of the previous session of the present Congress 
on July 26, 1947 which was in all essentials similar to the resolution of adjourn- 
ment of the present session on June 20, 1948, except for the difference in dates, 
received extensive consideration in many quarters in respect to the date of taking 
effect of the recent amendments of the Federal Rules of Civil Procedure. Rule 
86 (b) as amended provided that the amendments should take effect “on the day 
which is three months subsequent to the adjournment of the first regular session 
of the 80th Congress.” It was almost uniformly the conclusion of those who 
considered the matter prior to the final adjournment of the first session on 
December 19, 1947, that that day rather than the prior day of adjournment on 
July 26, 1947, was the day from which the three months specified in Rule 86 (b) 
should be measured. The amendments are regarded as becoming effective only 
on March 19, 1948, which was three months after the day of final adjournment. 
The Department of Justice advised United States Attorneys and attorneys in the 
Department to this effect in a circular, entitled Supplement No. 1 to Circular 
No. 4013 issued January 28, 1948. 

Honorable Alexander Wiley, Chairman of the Committee on the Judiciary of 
the Senate, had inserted in the Congressional Record of Monday, November 17, 
1947, a memorandum prepared by the Federal Law Section of the Library of 
Congress, the conclusion of which was that the day of adjournment of the first 
session of the Congress for the purpose of the taking effect of the amendments 
of the Federal Rules of Civil Procedure, would be the day of its final adjourn- 
ment which later became December 19, 1947, rather than the day of earlier 
adjournment on July 27, 1947, and that meantime the Congress was “simply in 
recess.” The Congress acquiesced in the view expressed in the memorandum 
that when it reconvened in November 1947 and until it adjourned on December 
19 it was merely continuing the session begun in the preceding January. Also 
the recent session beginning in January 1948 is treated by the Congress as the 
Second Session of the 80th Congress and is so referred to in the Congressional 
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Record. If the present situation is considered analogous, and the words “termi- 
nation of the session” in the statute are taken to mean the final adjournment 
of the present session of the Congress, then the session has not been terminated 
within the meaning of clause (b), and the exception to the prohibition of pay- 
ment of salary to interim appointees does not apply. 

There is a counter consideration, namely that it seems to have been the pur- 
pose of clause (b) to permit the payment of persons appointed to fill offices 
requiring Senatorial contirmation during periods while the Senate was not in 
session, if nominations had been submitted during the session of the Senate 
and not acted upon. Although the statute expressly bars the payment of salary 
under an interim appointment to a person whose nomination was rejected by 
the Senate, the bar does not appear to apply to a person whose nomination was 
submitted but not acted upon. Under the resolution of adjournment on June 20, 
1948 the Senate will not be in session and in a position to act upon the nomina- 
tions to the four judicial positions here involved until December 31, 1948, unless 
in the manner provided a call is issued for an earlier reassembling or the Presi- 
dent recalls the Congress. Thus there may be a period of six months before the 
Senate can again act upon nominations. There is reason in the view that this 
is one of the contingencies which was contemplated by the statute providing 
for the payment of interim appointees, and that the purpose of the legislation 
would to a degree be defeated by a construction of the words “termination of 
the session,” which for this purpose would limit them to the final adjournment. 

As far as I have been able to ascertain, there are no direct precedents for the 
determination of the question of the right to payment of the four judges above 
named under their interim appointments of June 22, 1948. I therefore respect- 
fully ask your opinion in reference to each one individually, whether the com- 
pensation attached to the office to which he has been appointed may be paid 
to him. Inasmuch as all of the four judges are either now serving or will be 
beginning their service within the week, I shall appreciate receiving your answer 
as soon as due consideration of the matter will permit. 


As pointed out in your letter, the question as to the propriety of 
paying salary to the judges involved seems to depend upon whether 
or not the adjournment of the Senate on June 20, 1948, was a “termi- 
nation of the session” within the meaning of section 1761, Revised 
Statutes, as amended. 

It is required by the Constitution (20th amendment) that the Con- 
gress assemble at least once in each year, and that such meeting shall 
begin at noon on the third day of January unless the Congress should 
by law appoint a different day. This assembling of the Congress is 
referred to as a session in article I, section 4, wherein it is provided 
that neither House “during the session” of the Congress shall, without 
the consent of the other, adjourn for more than three days. Thus, 
there clearly is contemplated the continuance of a session notwith- 
standing the adjournment. Generally speaking, and in the absence 
of a special or extraordinary session, there are two sessions or as- 
semblings of each Congress, commencing—since the 20th amendment 
to the Constitution—on January 3, unless a different day is specified 
by the Congress. Pursuant to Senate Joint Resolution 156 (Public 
Law 358, approved August 4, 1947, 61 Stat. 768) the second session 
of the 80th Congress began on January 6, 1948. As pointed out in 
your letter, the adjournment of the Congress on June 20, 1948, was to 
a specific date, namely, Friday, December 31, 1948. 

It has been established that when the two Houses adjourn for more 
than three days and not to or beyond a day fixed by the Constitution 
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or law for the next regular session to begin, the session is not thereby 
necessarily terminated. Fifth Hinds’ Precedents of the House of Rep- 
resentatives (1907), secs. 6676, 6677. Further, an adjournment other 
than sine die amounts only to a recess or dispersion of Congress for a 
certain period, 20 Op. Atty. Gen. 503; or, to state it differently, a 
final adjournment of a session of Congress does not occur until there is 
an adjournment sine die. 

It follows from the foregoing that the adjournment of the Congress 
on June 20, 1948, having been to a specified day, said adjournment 
has resulted merely in a recess of the second session of the 80th 
Congress, which will not finally terminate until an adjournment sine 
die, presumably at some time between December 31, 1948, and Janu- 
ary 3, 1949. 

Thus, in a strict technical sense, the recent adjournment of the 
Senate was not a “termination of the session.” So, the real question 
is whether a technical construction of the term would tend to defeat 
the purposes of the 1940 amendment to section 1761, Revised Statutes. 

The authority for appointments such as here involved—commonly 
designated as recess appointments—derives from the power vested in 
the President by the Constitution (article II, section 2, clause 3) to 
make appointments to vacancies “during the recess” of the Senate. 
What is a “recess” within the meaning of that provision? Is it re- 
stricted to the interval between the final adjournment of one session 
of Congress and the commencement of the next succeeding session ; or 
does it refer also to the period following an adjournment, within a ses- 
sion, to a specified date as here? It appears to be the accepted view— 
at least since an opinion of the Attorney General dated August 27, 
1921, reported in 33 Op. Atty. Gen. 20—that a period such as last re- 
ferred to is a recess during which an appointment properly may be 
made. Because of the relevance of the discussion contained therein to 
the present matter, the cited opinion of the Attorney General is 
quoted at length as follows: 


On August 24, 1921, the Senate passed a concurrent resolution which reads: 


“Resolved by the Senate (The House of Representatives concurring), That 
when the two Houses adjourn on Wednesday, the 24th day of August, 1921, they 
stand adjourned until twelve o’clock meridian on Wednesday the 21st day of 
September 1921.” 

The question now presented is whether during this adjournment you are 
authorized to make recess appointments or, to use the language of the Constitu- 
tion itself, whether you have the power “to fill up all vacancies that may happen 
during the recess of the Senate, by granting commissions which shall expire 
at the end of their next session.” 

In my investigation of this subject I was confronted at the outset with an 
opinion rendered by Attorney General Knox to the President on December 24, 
1901. (23 Op. 599.) On December 19, 1901, Congress adjourned to January 6, 
1902. The question arose whether during this interval the President was 
empowered to appoint, under the constitutional provision now under considera- 
tion, an appraiser of merchandise in the District of New York. The high esteem 
I entertain for the distinguished author of this opinion has led me to examine 
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it with more than ordinary care. As will presently appear, I think there is no 
real inconsistency between the conclusion I am about to announce and the con- 
clusion he arrived at on the particular point then under consideration. I am 
nevertheless constrained to dissent, not however without great reluctance, from 
some of the observations which that opinion contains. 

It seems to me that the broad and underlying purpose of the Constitution is 
to prohibit the President from making appointments without the advice and 
consent of the Senate whenever that body is in session so that its advice and 
consent can be obtained. Regardless of whether the Senate has adjourned or 
recessed, the real question, as I view it, is whether in a practical sense the 
Senate is in session so that its advice and consent can be obtained. To give 
the word “recess” a technical and not a practical construction, is to disregard 
substance for form. 

In this connection it is interesting to note that at an early date the question 
arose whether the President’s power of appointment is limited to filling only 
those vacancies actually occurring during the recess of the Senate; or whether 
it extends to vacancies happening while the Senate is in session and still remain- 
ing unfilled when the session is closed. In advising the President that his power 
is broad enough to cover the latter, Attorney General Wirt in 1823 (1 Op. 632, 633) 
used this language: 

“The substantial purpose of the Constitution was to keep these offices filled ; 
and powers adequate to this purpose were intended to be conveyed. But if the 
President shall not have the power to fill a vacancy thus circumstanced, the 
powers are inadequate to the purpose, and the substance of the Constitution 
will be so sacrificed to a dubious construction of its letter. * * * 

“Looking to the reason of the case, why should not the President have the 
power to fill it? In reason, it seems to me perfectly immaterial when the 
vacancy first arose; for, whether it arose during the session of the Senate or 
during their recess, it equally requires to be filled. The Constitution does not 
look to the moment of the origin of the vacancy, but to the state of things at the 
point of time at which the President is called on to act. Is the Senate in session? 
Then he must make a nomination to that body. Is it in recess? Then the 
President must fill the vacancy by a temporary commission. * * * 

“The opposite construction is, perhaps, more strictly consonant with the mere 
letter. But it overlooks the spirit, reason, and purpose ; and, like all constructions 
merely literal, its tendency is to defeat the substantial meaning of the instrument 
and to produce the most embarrassing inconveniences.” 

This opinion (1 Op. 631) has been followed with practically unbroken unani- 
mity. (2 Op. 525; 3 Op. 673; 7 Op. 186; 10 Op. 356; 12 Op. 32; 12 Op. 455; 14 
Op. 562; 15 Op. 207; 16 Op. 522; 16 Op. 538; 17 Op. 530; 19 Op. 261; 18 Op. 28; 18 
Op. 29; 30 Op. 314.) 

The reasoning of Attorney General Stanbery in 12 Op. 32, 35, is illuminating 
and significant : 

“There are, or may be, periods when there is no legislature in session to pass 
laws, and no court in session to administer laws, and this without public detri- 
ment; but always and everywhere the power to execute the laws is, or ought to 
be, in full exercise. The President must take care at all times that the laws be 
faithfully executed. There is no point of time in which the power to enforce or 
execute the laws may not be required, and there should not be any point of time 
or interval in which that power is dormant or incapable of acting. * * * 

“If any one purpose is manifest in the Constitution, if any one policy is clearly 
apparent, it is, that in so far as the chief or fountain of Executive power is con- 
cerned, there shall be no cessation, no interval of time when there may be an 
incapacity of action. * * * 

“The true theory of the Constitution in this particular seems to me to be this: 
That as the Executive power, it is always to be in action, or in capacity for action ; 
and that, to meet this necessity, there is a provision against a vacancy in the 
chief Executive office, and against vacancies in all the subordinate offices, and 
that at all times there is a power to fill such vacancies. It is the President whose 
duty it is to see that the vacancy is filled. If the Senate is in session, they must 
assent to his nomination. If the Senate is not in session, the President fills the 
vacancy alone.” 

I think the language quoted is applicable to the present situation. I need not 
point out the disastrous consequences a contrary construction may lead to. If 
the President’s power of appointment is to be defeated because the Senate takes 
an adjournment to a specified date, the painful and inevitable result will- be 
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measurably to prevent the exercise of governmental functions. I can not bring 
myself to believe that the framers of the Constitution ever intended such a catas- 
trophe to happen. 

Nor are my conclusions without authority to support them. Gould v. United 
States, 19 Ct. Cis. 593, is in accordance with my views. But most significant of 
all is the report of the Senate Judiciary Committee presented on March 2, 1905, 
in response to a resolution calling upon it to construe the very clause of the 
Constitution now under consideration: 

“It was evidently intended by the framers of the Constitution that it [Art. II, 
sec. 2] should mean something real, not something imaginary; something actual, 
not something fictitious. They used the word as the mass of mankind then 
understood it and now understand it. It seems, in our judgment, in this connec- 
tion the period of time when the Senate is not sitting in regular or extraordinary 
session as a branch of the Congress, or in extraordinary session for the discharge 
of executive functions; when its members owe no duty of attendance; when its 
Chamber is empty; when, because of its absence, it can not receive com- 
munications from the President or participate as a body in making appoint- 
ments. * * * 

“This is essentially a proviso to the provision relative to appointments by and 
with the advice and consent of the Senate. It was carefully devised so as to 
accomplish the purpose in view, without in the slightest degree changing the 
policy of the Constitution, that such appointments are only to be made with the 
participation of the Senate. Its sole purpose was to render it certain that at all 
times there should be, whether the Senate was in session or not, an officer for 
every office, entitled to discharge the duties thereof.” (Third session Fifty- 
eighth Congress, Senate Report No. 4389; 39 Cong. Record, pp. 3823, 3824.) 

I now pass to the most difficult question of all. In one sense its discussion at 
the present time is unnecessary, but I nevertheless deem an expression of my 
views advisable so as to avoid any misconception as to the scope of this opinion. 
The inquiry at once presents itself: If the President is empowered to make recess 
appointments during the present adjournment, does it not necessarily follow that 
the power exists if an adjournment for only 2 instead of 28 days is taken? I 
unhesitatingly answer this by saying no. Under the Constitution neither house 
can adjourn for more than three days without the consent of the other. (Art. I, 
sec. 5, par. 4.) As I have already indicated, the term “recess” must be given a 
practical construction. And looking at the matter from a practical standpoint, 
no one, I venture to say, would for a moment contend that the Senate is not in 
session when an adjournment of the duration just mentioned is taken. Nor do I 
think an adjournment for 5 or even 10 days can be said to constitute the recess 
intended by the Constitution. In the very nature of things the line of demarca- 
tion can not be accurately drawn. To paraphrase the very language of the 
Senate Judiciary Committee Report, the essential inquiry, it seems to me, is this: 
Is the adjournment of such duration that the members of the Senate owe no duty 
of attendance? Is its chamber empty? Is the Senate absent so that it can not 
receive communications from the President or participate as a body in making 
appointments? 

In this connection I think the President is necessarily vested with a large, 
although not unlimited, discretion to determine when there is a real and genuine 
recess making it impossible for him to receive the advice and consent of the 
Senate. Every presumption is to be indulged in favor of the validity of whatever 
action he may take. But there is a point, necessarily hard of definition, where 
palpable abuse of discretion might subject his appointment to review. 

I accordingly have the honor to advise you that in my opinion you have the 
power during the present adjournment to make appointments under the consti- 
tutional provision I have been discussing. 


The general prohibition contained in section 1761, Revised Statutes, 
against the payment of salary is applicable to persons appointed “dur- 
ing the recess” of the Senate. And, it is noted from the referred-to 
letter of the Attorney General set forth in Senate Report 1079 that, 
in recommending the enactment of the legislation providing exceptions 
to said prohibition, the Attorney General clearly indicated that the 
purpose of the bill was to authorize the payment of salary to “recess 
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appointees,” there being pointed out, as indicated in your letter, the 
undesirability of denying salary to such appointees during the recess. 
While there is nothing otherwise in the legislative history of the said 
bill of any helpful assistance in construing the measure, I think it is 
clear that its primary purpose was to relieve “recess appointees” of the 
burden of serving without compensation during periods when the 
Senate is not actually sitting and is not available to give its advice and 
consent in respect to the appointment, irrespective of whether the 
recess of the Senate is attributable to a final adjournment sine die or 
to an adjournment to a specified date. Certainly, the denial of salary 
to a recess appointee would be just as “undesirable” or as much a burden 
upon the individual in the one instance as in the other. Under the 
circumstances, and since to restrict, by interpretation, the meaning of 
the language in question to a final adjournment of a session would be 
inconsistent with the obvious purpose of the law, I think it only reason- 
able to regard the term “termination of the session” as having been 
used by the Congress in the sense of any adjournment, whether final 
or not, in contemplation of a recess covering a substantial period of 
time. Of course, what might be deemed a substantial period of time 
necessarily would depend upon the facts of the particular case. In 
respect to the possible inquiry as to whether a recess of less than six 
months as here—say 2, 5 or 10 days—is a termination of a session within 
the meaning of the law, the statements of the Attorney General on that 
point contained in the third from the last paragraph of the opinion 
above quoted would appear to be appropriate. 

In view of the foregoing, it may be held that the adjournment of the 
Senate on June 20, 1948, pursuant to House Concurrent Resolution 218, 
was a “termination of the session” within the meaning of the 
exception expressed in clause (b) of section 1761, Revised Statutes, 
as amended. Judges Rao, Tamm, and Kaufman having been previ- 
ously nominated during the session adjourned on June 20, 1948, for the 
positions for which they were given interim appointments on June 22, 
1948, and their nominations having been pending in the Senate when 
it recessed on June 20, 1948, without action by that body on said nomi- 
nations, it follows that their cases fall within the terms of the excep- 
tion involved and that the salary attached to the offices properly may 
be paid tothem. However, so far as the case of Judge Harper is con- 
cerned, a different result must be reached. By its plain terms the 
exception to the salary payment prohibition is not applicable in the 
case of the “nomination of a person appointed during the preceding 
recess of the Senate.” In respect to this language it was stated in 
Senate Report 1079 that— 

The purpose of this amendment is to preclude payment of salary to a person 


nominated to fill a vacancy during the time when the Congress had adjourned 
or was in recess but whose nomination was not sent to the Senate for confirma- 
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tion during the session of Congress which followed the recess during which the 
nomination was made, or having been submitted to the Senate, was not acted upon. 

Since your letter indicates that Judge Harper received a recess ap- 
pointment during the previous recess of the Senate there is compelled 
the conclusion that he is not entitled to salary under his interim 
appointment of June 22, 1948. 


[B-78055 


Sale of Excess Electricity to Non-Government Activities— 
Disposition of Proceeds 


Federal agencies may not make use of appropriated funds to manufacture 
products or materials for, or otherwise supply services to, private parties, in 
the absence of specific authority therefor ; however, where a Government agency 
in the course of its operations produces electric current in excess of its needs, 
disposition of the surplus by sale to a non-Government activity is not legally 
objectionable. 


If it be administratively determined by the Bureau of Mines that it would be in 
the Government’s interests to operate a Government-owned electric generating 
plant at its capacity, any surplus electricity resulting therefrom may be disposed 
of by sale to a private activity ; however, under section 3618, Revised Statutes, 
the credits accruing to the Bureau through payment by the purchaser of in- 
voices for materials, supplies, etc., used in the plant’s operation—as distinguished 
from direct money payments—may not be used without making corresponding 
transfers from the Bureau’s appropriated funds into the Treasury as mis- 
cellaneous receipts. 


Acting Comptroller General Yates to the Secretary of the Interior, 
July 22, 1948: 


I have your letter of July 1, 1948, stating that the Bureau of 
Mines, in the performance of its functions under the Synthetic Liquid 
Fuels Act of April 5, 1944, 58 Stat. 190, 30 U. S. C. 321-325, has 
taken over from the Department of National Defense a former ord- 
nance plant located at Louisiana, Missouri, and that this plant is 
now being adapted for use in connection with a plant for the experi- 
mental production of synthetic liquid fuel now under construction. 

You state that one of the facilities of the former ordnance plant 
is a steam-electric generating plant with three generating units rated 
at 7,500 kilowatts each, and that it is intended to use the generating 
plant to furnish steam and electric energy for the operation of the 
synthetic liquid fuels plant. It is stated further that the capacity 
of the generating plant is in excess of the Bureau’s requirements for 
the operation of the synthetic liquid fuel plant, but as the operation 
of the generating plant approaches its capacity the unit cost of the 
steam and electric energy produced will be proportionately reduced ; 
in other words, that economy and efficiency of operation will be served 
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by operating the generating plant to produce more steam and electric 
energy than the Bureau will require, if the excess electric energy can 
be suitably disposed of. 

It is stated that the Northeast Missouri Power Coop, a rural electric 
cooperative organized and existing under the laws of the State of 
Missouri, needs the excess electric energy and desires to cooperate with 
the Bureau of Mines in the operation of the steam-electric generating 
plant by contributing to the cost of its operation; that if the Bureau 
of Mines may receive and have the benefit of the Cooperative’s con- 
tribution it would be desirable to operate the plant as indicated to 
produce excess electric energy which would be delivered to the 
Cooperative. 

You enclose a draft of a proposed contract to be entered into with 
Northeast Missouri Power Coop to accomplish the above purpose, 
the essence of the agreement being that the Bureau of Mines will 
operate the power plant to produce more electric energy than the 
Bureau itself requires, and will deliver the excess electric energy to 
the Cooperative, and the contribution of the Cooperative will be meas- 
ured by the amount of electric energy delivered to it at stated rates. 
Under the contract the Cooperative will not actually pay any money 
to the Bureau of Mines but will pay the Bureau of Mines’ certified 
invoices for materials, supplies, or equipment which will be used by 
the Bureau in the operation of the plant. It is indicated that payment 
for the purchase of coal necessary to operate the power plant will form 
the largest part of the Cooperative’s contribution, and may be sufficient 
to balance all of the Bureau’s credits as they accumulate for the 
delivery of electric energy. 

You request an opinion as to the legal propriety of this transaction, 
particularly with respect to the Bureau’s use of the credits which will 
accrue to it upon the delivery of electric energy without making cor- 
responding transfers from its appropriated funds into the miscel- 
laneous receipts of the Treasury. Your letter suggests certain points 
for consideration by this Office in reaching a conclusion, as follows: 

The Synthetic Liquid Fuels Act, supra, provides that: “In order to carry out 
the purposes of this chapter, the Secretary of the Interior is authorized * * * 
to cooperate with any other Federal or State department, agency, or instru- 
mentality, and wjth any private person, firm, educational institution, or cor- 
poration, in effectuating the purposes of this chapter.”’ Under this and similar 
provisions in other acts the Bureau of Mines has performed much work under 
various forms of cooperative agreements. The contribution of the cooperator 
has frequently been in the form of providing services, materials, or supplies for 
the cooperative work, either by direct delivery to the Bureau or by payment of 
the Bureau’s certified invoices. The only difference between such cooperative 
agreements and the one here in question is in the nature of the consideration 
that runs to the cooperator. In the other cooperative agreements the considera- 
tion running to the cooperator is generally his interest in the experimental or 
research work being performed, and the cooperator gets it in the form of reports 
or by direct observation of and participation in the cooperative work. Under 


the subject cooperative agreement the consideration running to the cooperator 
will be a by-product of the operations. It is believed that the difference in the 
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form of the consideration running to the cooperator has no real significance 
oat SanETS in itself militate against the validity of the cooperative agreement as 
such. 

The Synthetic Liquid Fuels Act, supra, provides that: “All monies received 
from this chapter for products of the plants * * * shall be paid into the 
Treasury as miscellaneous receipts.” The excess energy referred to in the con- 
tract will not be the product of a demonstration plant to produce liquid fuels, as 
that expression is used in the Act. The power plant, and in fact the entire 
former ordnance plant at Louisiana, Missouri, are not integral parts of the 
synthetic liquid fuels plant, but are incidental facilities used for the production 
of products which enter into the operation of the fuels plant. The steam and 
electric energy for the operation of the fuels plant could be purchased from 
outside sources if they were available and if that would be economical. It is 
believed, therefore, that even if the excess electric energy should be sold for 
direct money payments, the money received would not be for deposit in the 
Treasury as miscellaneous receipts under the provisions here cited. 

To be sure, the contract could have been written to require the Cooperative 
to furnish and deliver to the Bureau specified materials, supplies, and equip- 
ment instead of providing that the Cooperative should pay for materials, sup- 
plies, and equipment ordered by the Bureau. In this form, it may be that the con- 
tract would seem less like a sale of electric energy. On the other hand, it would 
seem that to put the contract in that form would serve no real useful purpose 
and it would be cumbersome both to state and administer. It is believed by 
this Department that a statutory authority to cooperate with others in carrying 
out specified functions, necessarily implies the receipt of some form of contri- 
bution from the cooperator. If it is conceded that the contribution may be in 
the form of services, materials, or supplies, no sensible reason can be perceived 
why it could not be just as well in the form of payment for services, materials, 
or supplies. And inasmuch as some unit must be adopted to measure the co- 
operator’s contribution, there seems to be no apparent reason why the measure- 
ment should not be based upon the particular thing, in this case units of electric 
energy, Which the Government may supply to the cooperator. 


It is fundamental that Federal agencies cannot make use of ap- 
propriated funds to manufacture products or materials for, or other- 
wise supply services to, private parties, in the absence of specific au- 
thority therefor. 15 Comp. Dec. 178; B-69238, July 13, 1948. How- 
ever, it has long been held that, where a Government agency in the 
course of its operations produces electric current in excess of its needs, 
disposition of the surplus by sale to a non-Government activity is 
not legally objectionable. 5 Comp. Gen. 389; 11 id. 144. Therefore, 
if it be administratively determined to be in the interest of the Gov- 
ernment to operate the generating plant involved at its capacity, no 
objection will be interposed to the disposition of the excess electric 
power by sale to the Northeast Missouri Power Coop in the manner 
contemplated by the terms of the proposed agreement. 

Consideration of the question as to the disposition of the receipts 
from the sale of the power necessarily involves the provisions of sec- 
tion 3618, Revised Statutes, 31 U. S. C. 487, which requires that all 
proceeds of sales of old material, condemned stores, supplies or other 
public property of any kind (with certain exceptions not relevant 
here) shall be deposited and covered into the Treasury as miscellane- 
ous receipts, on account of “proceeds of Government property,” and 
shall not be withdrawn or applied, except in consequence of a sub- 
sequent appropriation made by law. 
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By reason of the plain and unambiguous terms of this provision 
of law, the decisions of the accounting officers have established the 
rule that, in the absence of specific statutory authority otherwise, any 
amounts received for Government property disposed of by direct sale 
or in any other manner must be covered into the Treasury as mis- 
cellaneous receipts. See 27 Comp. Gen. 117 and cases cited therein. 
No reasonable basis appears for not applying the cited rule to the 
instant case. If, as you contend, the excess electric power to be pro- 
duced does not fall into the category of “products of the plant” within 
the meaning of the provision in the act of April 5, 1944, which re- 
quires that moneys received for such products be paid into the Treas- 
ury as miscellaneous receipts, then it necessarily follows that general 
statutory provisions are applicable and that the disposition of the 
proceeds of the sale must be in accordance with the terms of said sec- 
tion 3618, Revised Statutes. Moreover, it is immaterial that reim- 
bursement for the electric energy will be by payment of the Bureau of 
Mines’ certified invoices for materials, supplies, or equipment used in 
the operation of the plant, rather than by direct money payments to 
the Bureau. 

Further, it is important to observe that the principal point deter- 
mined by the decisions in 5 Comp. Gen. 389 and 11 Comp. Gen. 144, 
above cited, was that the proceeds of the sale of the electric power 
there involved could not be used for operation of the plants but were 
required to be deposited into the Treasury as miscellaneous receipts. 

Accordingly, it must be held that the use by the Bureau of Mines 
of the credits which will accrue to it upon the delivery of electric 
energy, without making corresponding transfers from its appropriated 
funds into the Treasury as miscellaneous receipts, is not authorized. 


CB-76079] 


Transportation and Temporary Storage of Household Effects 


An employee, otherwise entitled to the benefits of section 12 (b) of Executive 
Order No. 9805, as added by Executive Order No. 9933, may be allowed necessary 
charges incidental to the temporary storage of household effects, including dray- 
age to residence, loading or unloading charges at the warehouse, and similar 
expenses—as distinguished from transportation charges—in an amount which, 
together with the actual storage charge, does not exceed the maximum sum 
payable in accordance with the commuted rates specified therein. 


Under section 12 (b) of Executive Order No. 9805, as added by Executive Order 
No. 9933, an employee is entitled to be reimbursed only for costs of temporary 
storage of household effects incurred during the first 60 days thereof, not to 
exceed the amount payable at the commuted rates specified in said section 12 (b) ; 
however, necessary expenses incurred incidental to such storage—such as dray- 
age from storage to place of residence at the employee’s new headquarters— 
may be allowed even though incurred subsequent to the authorized 60-day 
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period, reimbursement not to exceed the cost which would have been incurred 
had such effects been moved from storage within the 60-day period. 


Charges for the temporary storage of household effects, incurred by an employee 
under the recentralization program in anticipation of return to the seat of gov- 
ernment, are reimbursable at the commuted rates prescribed in section 12 (b) 
of Executive Order No. 9805, as added by Executive Order No. 9933, retroactively 
effective to July 1, 1947, only where both the change of station was ordered and 
the effects were placed in storage on or after July 1, 1947. 


All cases involving the transportation of household effects upon official change 
of station in which there is doubt as to whether the movement was accomplished 
by “carrier” within the meaning of that word as used in Executive Order No. 
9805 (such as those involving the use of a vehicle either owned or rented by 
the employee and driven either by himself, his relatives, or a hired driver), and 
those cases in which only a nominal expense is involved, properly would be 
for submitting to this Office for settlement accompanied by a complete statement 
of the particular facts and circumstances involved, instead of being paid 
administratively. 


Under section 17 of Executive Order No. 9805, authorizing the shipment of a 
transferred employee's household effects to and from points outside the United 
States, the actual known weight of the shipment is to be used in determining 
whether the 8,750 pound maximum limit has been exceeded, and, irrespective 
of whether the water carrier has the election to charge on a weight or cubic 
measurement basis, or bases its charges solely upon cubic measurement, the 
allowance to the employee properly may be based on actual weight; however, 
where the cubic footage utilized is known and the actual weight is unobtainable, 
the matter may be submitted to this Office for consideration. 


Acting Comptroller General Yates to the Secretary of the Interior, 
July 23, 1948: 


There has been considered your letter of April 30, 1948, in pertinent 
part, as follows: 


Your opinion is requested on questions which have arisen in this Department 
concerning the allowances payable to employees under Executive Order No. 9805, 
as amended by Executive Order No. 9933, for transportation and temporary 
storage of household goods and personal effects on transfers of official stations, 
as follows: 

1. Section 12 (b) of Executive Order No. 9933 provides: 

“Commutation of expenses—temporary storage. In lieu of the payment of 
actual expenses of temporary storage of household goods and personal effects 
in the case of transfers between points within the continental United States 
and in addition to allowances under Schedule A, reimbursement shall be made 
to the employee at the commuted rate of $1.60 per hundred pounds for the 
first 30 days of storage or fraction thereof plus 40c per hundred pounds for 
the next 30 days or fraction thereof: Provided, however, that the amount of the 
reimbursement for temporary storage shall not exceed the amount actually 
paid by the employee for the storage in question. Any clainr for reimbursement 
for temporary storage shall be supported by the original or certified copy of 
the receipted warehouse bill.” 

Clarification is desired of the term “actual expenses of temporary storage.” 
As construed by this Department, the term would include not only the costs of 
storage, but expenses necessarily incident thereto, such as, drayage to storage 
at the place of origin of the shipment, warehouse charges for unloading for 
storage, wrapping, packing, and fumigating, loading out of storage, and drayage 
to residence. Although Section 12 (a) of Executive Order No. 9933 covers dray- 
age, it would seem that this reference must necessarily mean that drayage 
specifically incidental to transportation; that is, drayage from residence or place 
of storage to depot at the point of origin and from depot to residence or place 
of storage at destination. On the other hand, drayage to place of temporary 
storage at the point of origin and drayage to residence from the place of storage 
at destination have no connection with the transportation of the goods as the 
term is commonly used. * * * 
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Assuming that it is your view that the regulations permit of reimbursement 
of actual temporary storage costs for a period not to exceed 60 days, the further 
question arises as to whether costs incidental to storage may be reimbursed to 
the extent of the commuted allowance which did not occur within the 60-day 
period. * * * 

a Oe a of * ce * 

Considering the views expressed * * * above, answers to questions are 
requested as follows: 

(a) May the employee be reimbursed for the costs incidental to temporary 
storage, such as, drayage to residence, loading or unloading charges at the 
warehouse, and similar expenses? 

(b) If the answer to the above question is in the affirmative, may such costs 
be reimbursed even though they are not incurred by the employee during the 
60-day temporary storage period? * * * 

2. May temporary storage costs otherwise allowable under Executive Orders 
$805 and 9933 be reimbursed to an employee which were incurred prior to the 
date of (1) the Independent Offices Appropriation Act, 1948, appropriating funds 
for recentralization of certain departmental functions; (2) order from Executive 
Offices authorizing return of agencies to seat of Government; and (3) the 
effective date of Executive Order No. 9933? It is presumed that if the charges 
were incurred in anticipation of the permanent change in station, and the change 
of station order approved by appropriate authority authorizes such charges, 
they would be properly reimbursable in accordance with your decision B—62864 
of February 7, 1947, (26 Comp. Gen. 550). 

3. Section 12 (a) of Executive Order No. 9933 provides : 

“Commutation of expenses—general. In lieu of the payment of actual expenses 
of transportation, packing, crating, drayage, and unpacking of household goods 
and personal effects in the case of transfers between points within the continental 
United States, reimbursement shall be made to the employee on a commuted basis 
at rates per hundred pounds as fixed by zones in Schedule A which is attached 
to and made a part of these regulations. The amount payable shall be the 
product of the applicable rate and the net weight of household goods and personal 
effects actually shipped by carrier for the employee (within the weight limitation 
prescribed by section 16 hereof). Goverpment bills of lading shall not be used.” 

In your decision B-72958 of March 12, 1948, you held that the above section 
contemplated shipment of an employee's effects by private or common carrier 
and, accordingly, disallowed a claim involving transportation by means of an 
employee’s trailer. * * * Accordingly, answers to the following questions 
are requested : 

(a) May the allowance be paid if household goods are transported in a 
vehicle rented by the employee: (1) if the employee hires a private individual 
to drive the said vehicle; (2) if the employee drives the vehicle an annual 
leave or leave without pay; and (3) if the vehicle is driven by a relative or 
some other person without cost to the employee? 

(b) May the allowance be paid if the household goods are transported in 
a vehicle owned by the employee under any one or all of the conditions stated 
in (a) above? 

4. Section 6 of the Executive Order No. 9805 provides: 

“Weight Limit.—The weight of the household goods and personal effects 
transported at Government expense shall not exceed 7,000 pounds if uncrated 
or 8,750 pounds if crated or the equivalent thereof when transportation charges 
are based on cubic measurement and when the amount payable by the Govern- 
ment is computed solely on the basis of the cubic measurement of the goods 
shipped.” 

It is understood that the shipping charges by vessel from San Francisco to 
Manila are fixed at a specified rate per ton and that a ton is considered to be 
2,000 pounds or 40 cubic feet, whichever produces the highest revenue for the 
carrier. Since crated household goods are comparatively large in volume and 
light in weight, a measurement ton might represent as little as 400 or 500 
pounds of furniture. 

Arecent shipment of 2,026 pounds occupied 222 cubic feet or 5.55 tons. It is 
not entirely clear whether in these circumstances, the expenses payable by the 
Government under Section 6 are limited to the actual weight of the goods 
shipped or to the measured weight using the formula “40 cubic feet equal one 
ton, or 2,000 pounds.” 

The use of the measured weight basis, when the actual weight of the shipment 
is known, would yield an unreasonable and inequitable result in many cases. 
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For example, in the case of the shipment of 2,026 pounds of actual weight 
mentioned in the preceding paragraph, the employee would have to pay the 
cost of shipment of 2,350 pounds (11,100 measurement pounds, less the maximum 
allowance of 8,750 pounds), for the vessel movement and nothing when the identi- 
cal shipment moves overland by rail or van where the carrier’s costs are assessed 
on an actual weight basis. The Department questions whether in fact the 
employee is given an “equivalent” weight allowance for vessel transportation 
under these conditions. There is also a question as to whether “the amount 
payable by the Government is computed solely on the basis of the cubic meas- 
urement of the goods shipped,’ inasmuch as the carrier has the election to 
charge on an actual weight or cubic measurement basis. 

Considering the above, answers to the following questions are requested: 

(a) Where the carrier, as in the instance described above, has the election to 
charge either on an actual weight or cubic measurement basis, may the allowance 
to the employee be based on the actual weight of the shipment, when such weight 
is known? 


(b) When the carrier bases its charges on cubic measurement and such method 
yields an obviously inequitable result to the employee, may an “equivalent” be used 
which approximates the true weight of the household goods transported, rather 
than a general average “equivalent” used by the carrier? 

The questions will be answered in the order presented, but grouped 
wherever deemed feasible. 


Question 1 (a) 


Under section 12 (b) of Executive Order 9933, quoted in your 
letter, necessary charges incidental to the temporary storage of an em- 
ployee’s household goods and personal effects—as distinguished from 
transportation costs—may be allowed in an amount which, together 
with the actual storage charge, does not exceed the maximum sum 
payable in accordance with the commuted rates specified therein. 
B-76210, June 1, 1948. See, also, 27 Comp. Gen. 91, referred to by 
you. Accordingly, this question is answered in the affirmative. 


Question 1 (b) 


It is apparent from a careful reading of Executive Order 9933 that 
reimbursement may not be allowed thereunder for temporary storage 
charges other than those incurred for the first 60 days of storage. That 
is to say, where an employee stores his goods for a period in excess of 
the maximum allowable period, he is entitled to reimbursement only 
for storage expenses incurred during the first 60 days thereof, not to 
exceed the amount payable at the commuted rates specified in section 
12 (b) of the said Executive order. See, in that connection, section 
1 (e) of Executive Order 9805 wherein temporary storage is defined 
as “storage at point of departure, destination, or way station for not 
more than sixty days.” However, by way of qualification, you are 
advised that where a necessary expense is incurred incidental to storage 
of an employee’s effects—such as drayage from storage to place of 
residence at the employee’s new headquarters—such expense may be 
allowed even though incurred subsequent to the 60-day storage period, 
reimbursement not to exceed the cost which would have been incurred 
had the said effects been moved from storage within the 60-day period. 
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Question 2 


Allowance of travel and transportation expenses of employees trans- 
ferred to the seat of the government under the recentralization pro- 
gram, including expenses of transportation of household goods and 
personal effects, was authorized by the Second Deficiency Appropria- 
tion Act, 1946, 60 Stat. 183, 186, reimbursement to be “in accordance 
with regulations approved by the President.” Pursuant thereto the 
President promulgated Executive Order 9739, dated June 20, 1946, 
under which the provisions of Executive Order 8588 of November 7, 
1940, as amended—except the weight limitations—were made appli- 
cable to recentralized employees. That Executive order was revoked 
by Executive Order 9834, dated March 20, 1947, which latter Executive 
order, in effect, provides that as to all transfers ordered on or after 
November 1, 1946, the provisions of Executive Order 9805 of Novem- 
ber 25, 1946, “are hereby made applicable with respect to the payment 
of such expenses incident to the return of departmental functions to 
the seat of government as authorized by the said Second Deficiency 
Appropriation Act, 1946, and as may be authorized by subsequent 
legislation.” The Independent Offices Appropriation Act, 1948, ap- 
proved July 30, 1947, 61 Stat. 585, 594, authorizes additional funds 
for the return of departmental functions to the seat of the government, 
including expenses of shipment of household effects of recentralized 
employees. While that act was not approved until July 30, section 102 
of the Second Urgent Deficiency Appropriation Act, 1947, approved 
June 27, 1947, 61 Stat. 187, as amended by section 2 of the Emergency 
Appropriation Act, 1948, approved July 3, 1947, 61 Stat. 245, 246, pro- 
vides, in effect, subject to the conditions prescribed therein, that funds 
contained in any regular annual appropriation act for the fiscal year, 
1948, not enacted into law as of July 1, 1947, shall be available from 
and including July 1, 1947, “for the purposes respectively provided 
in such appropriations and authority.” 

Executive Order 9805, supra, which prescribes regulations govern- 
ing, inter alia, payment from Government funds of the cost of ship- 
ments of household goods and personal effects of civilian officers and 
employees of the Government upon transfer of permanent duty station, 
was amended by Executive Order 9933, dated February 27, 1948. The 
amendatory Executive order contains a new provision setting up a 
separate commuted rate for temporary storage charges, which pro- 
vision, by the specific terms of said Executive order, is effective as of 
July 1, 1947. In decision of June 15, 1948, B-75797, 27 Comp. Gen. 753, 
the above-mentioned retroactive provision was considered and it was 
concluded therein that the temporary storage provisions of Executive 
Order 9933 “are for application only in those cases where the order 
directing the travel is issued on or after July 1, 1947.” 
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In the light of the above, you are advised that temporary storage 
charges otherwise allowable under Executive Order 9805, as amended 
by Executive Order 9933, may be reimbursed to an employee returned 
to the seat of Government under the recentralization program in 
those instances in which the order directing the travel was issued on 
or after July 1, 1947. Furthermore, it is the view of this Office that 
no reimbursement for temporary storage charges may be allowed 
in those instances in which the effects were placed in storage prior 
to July 1, 1947, in anticipation of a permanent transfer of head- 
quarters. That is to say, the right to reimbursement of temporary 
storage charges under Executive Order 9933, accrues only where both 
the change of station is ordered and the effects are placed in storage on 
or after July 1, 1947. With respect to the decision of March 3, 1947, 
B-62864, 26 Comp. Gen. 550, referred to by you, it may be stated 
that, in that case, reimbursement of expenses of transportation could 
have been authorized even if both the transfer of official station and 
the transportation of household effects had taken place prior to the 
approval of the act of May 18, 1946, whereas here no right to separate 
reimbursement for temporary storage charges existed as to transfers 
ordered during the period immediately preceding July 1, 1947. 


Questions 3 (a) and 3 (b) 


Section 1 of Public Law 600, 60 Stat. 806, 807, under which Executive 
Orders 9805 and 9933 were promulgated by the President, provides,e 
in pertinent part, as follows: 


That (a) under such regulations as the President may prescribe, any civilian 
officer or employee of the Government who, in the interest of the Government, is 
transferred from one official station to another, including transfer from one 
department to another, for permanent duty, shall, except as otherwise provided 
herein, when authorized, in the order directing the travel, by such subordinate 
official or officials of the department concerned as the head thereof may desig- 
nate for the purpose, be allowed and paid from Government funds the expenses 
of travel of himself and the expenses of transportation of his immediate family 
(or a commutation thereof in accordance with the Act of February 14, 19381) 
and the expenses of transportation, packing, crating, temporary storage, drayage, 
and unpacking of his household goods and personal effects (not to exceed seven 
thousand pounds if uncrated or eight thousand seven hundred and fifty pounds 
if crated or the equivalent thereof when transportation charges are based on 
cubic measurement) * * *, 

(b) In lieu of the payment of actual expenses of transportation, packing, 
crating, temporary storage, drayage, and unpacking of household goods and 
personal effects, in the case of such transfers between points in continental 
United States, reimbursement shall be made to the officer or employee on a com- 
muted basis (not to exceed the amount which would be allowable for the au- 
thorized weight allowance) at such rates per one hundred pounds as may be 
fixed by zones in regulations prescribed by the President. 


There is no language or provision in that section which sheds any 
light upon the means of shipment required to be used by the employee 
in accomplishing the movement of his household effects upon perma- 
nent transfer of duty station. However, examination of the legisla- 
tive history of the said statute reveals to a degree what the intention 
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of the drafters of the act was. On page 3 of Senate Report No. 1636, 
79th Congress, on bill H. R. 6533, which now is Public Law 600, it is 
stated : 


The bill authorizes such a commutation, payment in each case to be a lump 
sum derived from a table to be prescribed by Executive regulation which will 
be based upon the average cost ordinarily incurred for a given amount of goods 
for a given distance. Subject to the authorized weight allowance, the variables 
involved will be two only, viz, the quantity of goods actually caused to be 
shipped by common carrier and the distance involved in the move. The em- 
ployee will select whatever means of shipment best suits his purposes and the 
Government will pay the same sum, whatever method the employee may select. 

The proposed commutation plan is in line with the precedents long estab- 
lished for commutation of subsistence expenses into a per diem and of automo- 
bile expenses into a mileage rate. The commutation will apply to all shipments 
between points within the United States but, in view of the practical difficulties 
involved, will not apply to foreign shipments. Also, the amount payable will de- 
pend in all cases upon the quantity of household goods which an employee actu- 
ally has and actually ships, without regard to the method of shipment, subject to 
the maximum limit. 


Also, see House Report No. 2186 on the same bill, which report is to 
like effect. 

On pages 14 and 15 of the Hearings before the Committee on Ex- 
penditures in the Executive Departments, House of Representatives, 
on bill H. R. 4586, 79th Congress—which bill likewise contained a 
commuted allowance provision in the case of shipment of household 
effects and for which bill H. R. 6533 later was substituted—it was 
stated ; 


Mr. ELLIS. * * * The thought is that what is to be paid under this bill 
is a lump sum based on the average costs of shipping the goods from one point 
to another, so that the employee will take care of it entirely himself, without any 
reference to the Government at all. If he ships, say, 4,000 or 6,000, or 8,000 
pounds, he hands in the bill of lading saying, “Here is the amount of goods I 
shipped.” We will have a table prepared in the Bureau of the Budget which 
will show the amount to be paid for every hundredweight shipped the distance 
involved, say, $5 for 2,000 miles. 

Thus, we will give him $5 for every hundredweight he ships, while the em- 
ployee picks out the method of shipping. He takes care of the damage claims 
and so on, and all the red tape and administrative work is done by the em- 
ployee, not by the Government. And we pay a flat amount in every case whether 
he has a high-priced method of shipping or a low-priced method. It is all up 
to him. 

Mr. CHURCH. Is there a burden on the employee to indicate that the way 
he selects is the most economical? 

Mr. ELLIS. Not under this bill. It would be up to him to take it any way he 
wants to. He can take he cheapest way, send it by rail, or if going to the west 
coast, he can ship it around through the Canal at a considerably lower rate. 
All he will show, as I understand the plan, is this: He will ship 5,000 pounds 
of goods, or 50 hundredweight. The table will have a mileage zone for 2,000 
miles (if that is the distance involved), and we are going to pay $5 a hundred- 
weight—based, as I understand it, on the general average of costs for that dis- 
tance. We will give him $5 for every one of his 50 hundredweight he ships. But 
how much he pays out is entirely up to the employee. He does the work. The 
Government saves all the work of worrying about the issuing of bills of lading, 
bids, and so on. 

Mr. CHURCH. That is an administrative saving, of course, but is there a temp- 
tation here to encourage an increased cost, in that the employee might not select 
the most economical way? 

Mr. ELLIS. Of course, the payment will depend entirely on the amount shown 
in the table prepared in the regulations. And the bill proposes to leave that to 
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the discretion of the Bureau of the Budget to decide the amount to be shown in 
ery ee the plan is to show the amounts now usually charged. It 
is possible that a dollar or two variation will occur one way, but at the same 
time in another case, the dollar variation would be the other way. 

While the above-quoted excerpts from the applicable Committee Re- 
ports and Hearings suggest an intention to leave the means of ship- 
ment—that is by van, rail, water, express or freight—of household 
effects entirely in the hands of the employee, there is reason to doubt 
that the legislative intent was to authorize reimbursement to employees 
upon a commuted basis for shipment of their effects irrespective of 
the manner in which the goods were shipped and irrespective of 
whether any actual monetary cost was incurred. It is true that the law 
provides for payment upon a commuted basis and that ordinarily that 
fact would rule out the actual cost as the controlling factor. But the 
law did not contemplate the allowance of a mere gratuity. The com- 
muted allowance authorized by Public Law 600, swpra, is “In lieu 
of the payment of actual expenses of transportation, packing, crating, 
temporary storage, drayage, and unpacking.” If there be no actual 
expense, the statutory provision cannot operate because the reim- 
bursable basis upon which such allowance is predicated does not exist. 
See, generally, 22 Comp. Gen. 975. 

In Senate Report No. 1636, supra, there is used the phrase “actually 
caused to be shipped by common carrier,” and section 12 of Executive 
Order 9805, as amended, provides that “The amount payable shall be 
the product of the applicable rate and the net weight of household 
goods and personal effects actually shipped by carrier for the em- 
ployee.” Furthermore, it is the understanding of this Office that the 
rates specified in Schedule A of Executive Order 9805, which rates 
are for use in determining the sum due the employees upon a commuted 
basis, are founded upon common carrier tariff rates. Thus, there 
might be some ground for holding that the term “carrier,” as used in 
section 12 of Executive Order 9805, was intended to refer to common 
carrier only. But that conclusion would exclude from the scope of 
such Executive order all cases in which employees are required by 
circumstances to make use of private or contract carriers in shipping 
their effects at an expense approximately equal to that allowable upon 
a commuted basis for shipments by common carrier. All factors con- 
sidered, it would appear reasonable to conclude that the word “car- 
rier,” as used in the above-mentioned section of the said Executive 
order, refers to both common and private carriers. That view was 
expressed by this Office in decision of March 12, 1948, B-72958, 27 
Comp. Gen. 511. However, in that case the employee had transported 
1,380 pounds of his effects by his trailer and reimbursement upon a 
commuted basis was denied. In decision of June 4, 1948, B-76209, 27 
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Comp. Gen. 740, there was considered the case of an employee who 
shipped his effects in a rented truck driven by a hired driver at a cost 
of $122.97, and reimbursement was authorized in the commuted sum 
allowed by Executive Order 9805. 

It is the view of this Office that where the effects of an employee are 
shipped by common or private carrier at the usual rates, reimburse- 
ment upon a commuted basis in accordance with the terms of Executive 
Order 9805 is proper, provided, of course, the other required statutory 
or regulatory conditions be satisfied. On the other hand, if the effects 
be shipped at no cost to the employee, payment upon a commuted basis 
may not be authorized. As to those cases in which there is a doubt as 
to whether the movement was accomplished by carrier within the 
meaning of that word as used in Executive Order 9805, and in those 
cases in which only a nominal expense is involved, I am reluctant to 
lay down any general rule. Decision as to whether those cases fall 
within or outside the framework of the involved law and regulations 
must, in the absence of a clear expression of intent therein, be deter- 
mined upon the particular facts of a given case. Accordingly, you are 
advised that all such cases properly would be for submitting to this 
Office for settlement accompanied by a complete statement of the par- 
ticular facts and circumstances involved, instead of being paid ad- 
ministratively. See 31 U.S. Code 71. 


Questions 4 (a) and 4 (b) 


Section 17 of Executive Order 9805 provides, inter alia, that actual 
costs of transportation of household goods and personal effects of 
civilian employees shipped to and from points outside the continental 
United States shall be allowed, and the maximum allowable weight 
for transportation by vessel is set at 8,750 pounds. No mention is 
made in the said Executive order of cubic measurement, except in 
section 6, supra, and section 14, wherein a conversion basis of seven 
pounds per cubic foot is authorized for use in cases of shipments by 
van between points within the continental limits of the United States. 
It readily is apparent that there may be a substantial number of cases 
involving shipments by van where the weight of the effects to be moved 
will be unknown because of the absence of an adequate scale within a 
radius of 10 miles of the point of origin. Thus, a necessity will arise 
for conversion from the known cubic feet to poundage. However, it 
is the understanding of this Office that ordinarily that situation will 
not present itself in cases of shipments by vessel to or from the conti- 
nental United States. It is believed that the normal practice of steam- 
ship companies is to weigh household effects at the time of shipment and 
that even where the bill of lading does not show the weight of the 
effects, such information is obtainable upon request from the trans- 
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portation companies concerned. Hence, generally, it would seem that 
no conversion problem is involved in the case of overseas shipment 
by vessel. In such instances the actual weight of the goods is for use 
in determining whether the employee has shipped effects in excess of 
the maximum allowable weight. In other words, where the actual 
weight of the effects is known, such weight figure is for use in deter- 
mining whether the employee has shipped excess weight and so far 
as that figure is concerned it is immaterial, under the applicable regu- 
lations, that the steamship company based its charges solely upon 
cubic measurement. With respect to the statement in your letter to the 
effect that the shipping charges by vessel from San Francisco to 
Manila are fixed at a specified rate per ton and that a ton is con- 
sidered to be 2,000 pounds, or 40 cubic feet, whichever produces the 
higher revenue to the carrier, it is pertinent to point out that those 
figures are for use only for rate purposes and normally are not for 
application in arriving at a constructive weight of the household 
effects shipped by an employee. 

You are advised that irrespective of whether the steamship com- 
pany has the election under its tariff to charge on a weight or cubic 
measurement basis, or bases its charge solely upon cubic measurement, 
the allowance to the employee properly may be based upon the actual 
weight of the shipment, which, in the case you present, is 2,026 pounds. 
The information set forth in your letter does not indicate that a case 
is now pending in which only the cubic measurement is known and 
ascertainable. However, if a case should arise in which the cubic feet 
of space occupied by the effects is known and the weight of the effects 
is unobtainable, the matter may be submitted to this Office for 
consideration. 
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[B-75089] 


Part Time and Intermittent Physicians and Dentists of the 
Public Health Service 


The part time and intermittent services of physicians and dentists may be pro- 
cured by the Public Health Service without advertising in view of the provisions 
of section 3709, Revised Statutes, as amended by section 9 of the adminis- 
trative expense statute of August 2, 1946, specifically exempting from the 
advertising for bids requirement the procurement of those services which are 
to be performed by the contractor in person and which are of a technical and 
professional nature. 


The contract services of part time and intermittent physicians and dentists of 
the Public Health Service who do not perform their work under the supervision 
and control of Government officers are nonpersonal in nature, and oaths of 
office and other papers usually required from Government employees need not 
be obtained from such contracting physicians and dentists. 
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The time and method of payment of the amount agreed to be paid under con- 
tracts for the nonpersonal services of part time and intermittent physicians 
and dentists, in the absence of a controlling statutory provision, are not matters 
with which this Office is concerned, but, rather, are matters solely between 
the contracting office and the contractor. 


Generally, withholding tax requirements are not for application where there 
does not exist the relationship of employer and employee, as in the case of 
part time and intermittent physicians and dentists serving under nonpersonal 
service contracts with the Public Health Service, especially where such con- 
tractors also furnish their own office space, equipment, and supplies; however, 
a final determination of such matters is properly within the jurisdiction of the 
Treasury Department, Bureau of Internal Revenue. 


The purpose of the provision in the 1948 appropriation of the Public Health 
Service, fixing a maximum rate of $35 per diem for individuals performing 
temporary services as authorized by section 15 of the administrative expense 
statute of August 2, 1946, was to lower the maximum salary rate limitation 
imposed by section 15 upon personal service contracts—as distinguished from 
nonpersonal service contracts—and not to impose a limitation upon nonpersonal 
service contracts with part time and intermittent physicians and dentists. 


Acting Comptroller General Yates to the Federal Security Admin- 
istrator, July 26, 1948: 


There has been considered your letter of April 1, 1948, requesting 
decision respecting the matter of procuring the services of doctors 
and dentists by contract on a part-time and intermittent basis for 
the purpose of carrying out the functions vested by law in the Public 
Health Service pursuant to the provisions of the Public Health Serv- 
ice Act of July 1, 1944, 58 Stat. 682. 

Your letter sets forth in detail the particular types of employment 
contemplated for such personnel, which briefly may be summarized 
as follows: 

Type I. Part-time physicians who, in addition to professional visits 
to hospitals and stations when called, treat patients in their own 
cffices, using their own supplies and equipment. 

Type II. Part-time physicians who serve as Medical Officers at 
U. S. Immigration stations, and in that capacity conduct physical and 
mental examinations of aliens; treat detained sick aliens and admin- 
ister preventive vaccines, serums, and toxine. Like type I physicians, 
these physicians use their own office space, equipment and supplies 
in furnishing such services. 

Type III. Part-time local physicians who conduct physical examina- 
tions and immunization of inmates of penal institutions; perform 
duties in connection with treatment of bedfast patients, and render 
service in the out-patient department. These physicians are on call 
for additional duties at any time. 

Type IV. Attending Specialists who visit hospitals or stations on 
an “on call” basis and who perform operations and give consultations 
on a specific fee basis in accordance with an established fee schedule. 

Type V. Local physicians at quarantine stations who inspect air- 
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craft and examine aliens on a specific fee basis for each type of 
service. 

Type VI. Local dentists who render dental care and treatment to 
beneficiaries of the Service in areas where the demand for such care 
and treatment does not warrant the assignment of a full-time dental 
officer. Such dentists, to be paid on a specific fee basis, furnish their 
own equipment, supplies, and materials, in rendering such service. 

With respect to the above-enumerated types of employment, decision 
is requested upon questions set out in your letter, as follows: 


1. May the Public Health Service contract for the services outlined above 


without regard to advertising pursuant to Section 3709 of the Revised Statutes, 
as amended? 


2. If the answer to Question 1 is in the affirmative, would such contracts with 
physicians and dentists be considered nonpersonal service contracts? 
3. If the answer to Question 1 is in the affirmative, must the oath of office 


and other papers usually required from an employee be obtained from the 
contractor? 


4. If the answer to Question 1 is in the affirmative, would there be any objection 
to the Public Health Service contracting for these services as follows: 


a. In Cases I, II, and III, on an annual basis at a fixed sum agreed upon 
payable in 12 monthly installments? 

b. In Cases IV, V and VI, at specific fees, in accordance with a fee schedule? 

5. In all cases would such payments be subject to the withholding tax? 

6. If the answer to Question 1 is in the affirmative, would the $35.00 limitation 
in Public Law 165, 79th Congress be applicable to the services outlined herein, for 
which we desire to contract? 


In decision of March 15, 1946, 25 Comp. Gen. 642, referred to in 
your letter, it was recognized that pursuant to the provisions of the 
said Public Health Service Act of 1944, there exists basic authority 
to procure the part-time and intermittent services of physicians, either 
on a per annum basis under regular schedule A appointments, on a 
fee basis, or by contract under a combination per annum salary basis 
and supplemental fee basis. That conclusion is for application like- 
wise to the procurement of part-time or intermittent services of den- 
tists. Consequently, since section 9 of Public Law 600, 60 Stat. 809, 
amends section 3709 of the Revised Statutes to provide specifically 
that advertising is not required when the services sought to be obtained 
by contract are required to be performed by the contractor in person 
and are of a technical and professional nature, it clearly appears 
that advertising would not be required in such instances. Accordingly, 
question 1 is answered in the affirmative. 

With respect to the matter of “personal service” contracts and “non- 
personal service contracts,” it was stated in decision of November 28, 
1944, 24 Comp. Gen. 414, at page 417, as follows: 


Agreements with individuals for personal services as distinguished from non- 
personal services have been discussed in numerous decisions of this office, and the 
distinction plainly was drawn in 23 Comp. Gen, 425, 429, between “Persons 
authorized to be and who are employed under an instrument designated as a 
‘contract’ and who perform their work under the supervision and control of Gov- 
ernment officers” and “contractors engaged—not employed—on other than a per- 
sonal service basis (generally those who do not perform their work under the 
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supervision and control of the Government).” An individual contracting his 
services under section 9 of the Military Appropriation Act of 1944 renders him- 
self subject to the continuous supervision and control of his official superiors 
during the period of his contract, while an individual contracting with the 
Government to prepare and deliver a lecture or a series of lectures on definite 
dates owes no duty to the Government other than specific performance under the 
contract, the whole transaction being, in fact, closely analogous to the production 
and delivery of a tangible article pursuant to a contract of sale. 

In accordance with the criterion set forth in the above-quoted por- 
tion of the decision of November 28, 1944, it clearly appears that 
contracts for the part-time or intermittent services of physicians and 
dentists, as referred to in your letter, are “nonpersonal service” con- 
tracts, and, as such, are to be distinguished from the usual employment 
agreement for personal services rendered under the supervision and 
control of the Government. Accordingly, question 2 is answered in 
the affirmative. 

In line with the statements made in answer to question 2, question 
3 is answered, generally, in the negative. 

The time and method of payment of the amount agreed upon under 
a contract for nonpersonal services such as contemplated in your letter, 
in the absence of a controlling statutory provision, is not a matter with 
which this Office is concerned, but, rather, is a matter solely between 
the contracting office and the particular person whose services are 
sought to be obtained. Both subdivisions of question 4 are answered 
accordingly. 

With respect to question 5, it may be stated generally that where 
there does not exist the relationship of employer and employee, it 
would appear that the withholding tax requirement is not for applica- 
tion. Especially would this appear to be true in those instances where 
the doctors and dentists furnish, in addition to their professional serv- 
ices, their office space, equipment and supplies. However, a final 
determination of such matter properly is within the jurisdiction of 
the Treasury Department, Bureau of Internal Revenue. 

The Labor-Federal Security Appropriation Act, 1948, 61 Stat. 260, 


267, under the heading “Public Health Service” provides, in part, 
as follows: 


For necessary expenses in carrying out the Public Health Service Act, as 
amended, * * * temporary services as authorized by section 15 of the Act 
of August 2, 1946 (Public Law 600), but, in the case of stenographic reporting 
on a fee basis without regard to the limitation on rates in such section and, in 


the case of all other services, at rates not in excess of $35 per diem for indi- 
viduals * * *, 


Section 15 of Public Law 600 (60 Stat. 806, 810) referred to in that 
appropriation act provides: 


The head of any department, when authorized in an appropriation or other 
Act, may procure the temporary (not in excess of one year) or intermittent 
services of experts or consultants or organizations thereof, including steno- 
graphic reporting services, by contract, and in such cases such service shall be 
without regard to the civil-service and classification laws (but as to agencies 

846952—496 
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subject to the Classification Act at rates not in excess of the per diem equivalent 
of the highest rate payable under the Classification Act, unless other rates are 
specifically provided in the appropriation or other law) and, except in the case 
of stenographic reporting services by organizations, without regard to section 
3709, Revised Statutes, as amended by this Act. 

It is settled that the salary rate limitation contained in section 15 
of Public Law 600, supra, has no application to nonpersonal service 
contracts. 26 Comp. Gen. 188; id. 442. In that connection it will 
be noted that the above-quoted provision of the Labor-Federal Secu- 
rity Appropriation Act, 1948, specifically exempts from the salary 
limitation contained in said section 15 nonpersonal service contracts 
for stenographic reporting service on a fee basis, whereas a salary 
limitation of $35 per diem is placed upon payment to individuals em- 
ployed pursuant to the provisions of section 15 of Public Law 600. 
From the foregoing, it would appear that the purpose of the said ap- 
propriation provision, in consonance with the holding in the cited 
decisions, was to exempt nonpersonal service contracts from the said 
salary limitation of section 15 and to place a definite salary limitation 
upon personal service contracts with individuals which, in fact, is 
lower than the maximum salary limitation imposed by section 15 of 
Public Law 600. Consequently, it reasonably appears that nonper- 
sonal service contracts such as referred to in your letter, although 
with individuals, are not subject to the $35 per diem salary limitation 
contained in the quoted portion of the 1948 appropriation act. It 
will be noted that the appropriation for the Public Health Service 
for the fiscal year 1949, Public Law 639, 80th Congress, 62 Stat. 
394, 399, omits any salary limitation upon rates payable for services 
as covered by the provisions of section 15 of Public Law 600. Hence, 
under that appropriation nonpersonal service contracts such as here 
involved would not be subject to any statutory limitation upon the 
per diem rate payable thereunder. Question 6 is answered accord- 
ingly. 


(B-76752] 


Anti-Strike Affidavit Requirements—Applicability to State 
Employees 


Federal funds appropriated for grants to the several States for the administra- 
tion of State public employment offices under the act of June 6, 1933, as amended, 
upon being receipted for by the State, lose their identity as Federal funds and 
become funds of the State, and, therefore, the anti-strike provisions of section 
601 of the Labor-Federal Security Appropriation Act, 1948, have no application 
so as to reqrire the submission by State employees engaged in such employment 
work of affidavits prescribed therein. 
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Federal funds granted to the several States in connection with the administra- 
tion and enforcement of the provisions of the Fair Labor Standards Act of 1938 
and the Walsh-Healey Public Contracts Act under agreements whereby the funds 
are paid to the States as reimbursement of costs, including salaries paid by the 
States to their employees, are to be regarded as State funds subject to State 
control, and, therefore, the anti-strike provisions of section 601 of the Labor- 
Federal Security Appropriation Act, 1948, have no application so as to require 
the submission by State employees engaged in such enforcement duties of affidavits 
prescribed therein. 


Acting Comptroller General Yates to the Acting Secretary of Labor, 
July 26, 1948: 


There has been considered your letter of May 25, 1948, presenting 
certain problems which have arisen in connection with the possible 
application of the provisions of section 601 of the Labor-Federal 
Security Appropriation Act, 1948, 61 Stat. 278, to the administration 
by your Department of the Fair Labor Standards Act and the Walsh- 
Healey Public Contracts Act, as well as to grants to the several States 


authorized under the referred-to Labor-Federal Security Appropri- 
ation Act. 


Section 601 of the Labor-Federal Security Appropriation Act, 1948, 
supra, is as follows: 


No part of any appropriation contained in this Act shall be used to pay the 
salary or wages of any person who engages in a strike against the Government 
of the United States or who is a member of an organization of Government em- 
ployees that asserts the right to strike against the Government of the United 
States, or who advocates, or is a member of an organization that advocates, the 
overthrow of the Government of the United States by force or violence: Provided, 
That for the purposes hereof an affidavit shall be considered prima facie evidence 
that the person making the affidavit has not contrary to the provisions of this 
section engaged in a strike against the Government of the United States, is not 
a member of an organization of Government employees that asserts the right to 
strike against the Government of the United States, or that such person does not 
advocate, and is not a member of an organization that advocates, the overthrow 
of the Government of the United States by force or violence: Provided further, 
That any person who engages in a strike against the Government of the United 
States or who is a member of an organization of Government employees that 
asserts the right to strike against the Government of the United States, or who 
advocates, or who is a member of an organization that advocates, the overthrow 
of the Government of the United States by force or violence and accepts employ- 
ment the salary or wages for which are paid from any appropriation contained 
in this Act shall be guilty of a felony and, upon conviction, shall be fined not more 
than $1,000 or imprisoned for not more than one year, or both: Provided further, 
That the above penalty clause shall be in addition to, and not in substitution for, 
any other provisions of existing law. 


The pertinent provisions of the Fair Labor Standard Act, 52 Stat. 
1066, and the Walsh-Healey Act, 49 Stat. 2038, by the terms of which 
the Administrator of the Wage and Hour Division of the Department 
of Labor and the Secretary of Labor are authorized to utilize the serv- 
ices of State and local agencies and their employees for the purpose of 
carrying out inspection and investigative functions thereunder and to 


reimburse such agencies and their employees for the services so util- 
ized are, as follows: 
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Fair Labor Standards Act 


Section 11 (b). With the consent and cooperation of State Agencies charged 
with administration of State labor laws, the Administrator and Secretary of 
Labor (by amendment Sec. 1, Reorg. Plan #2, 1946) may, for the purpose of car- 
rying out their respective functions and duties under this Act, utilize the services 
of State and local agencies and their employees and, notwithstanding any other 
provisions of the law may reimburse such State and local agencies and their 
employees for services rendered for such purposes. 


Walsh-Healey Act 


Sec. 4. The Secretary of Labor is authorized and directed to administer the 
provisions of this Act and to utilize such Federal officers and employees and, with 
the consent of the State, such State and local officers and employees as he may 
find necessary to assist in the administration of this Act. 

It is set forth in your letter that, in the administration and enforce- 
ment of such acts, it has been the practice of the Department to enter 
into agreements with the several States under which the State inspec- 
tion staff performs inspection services for both the State and Federal 
Governments in return for the reimbursement to the State under an 
estimated expenditure schedule of the salaries and authorized expendi- 
tures of a proportionate number of such employees only. You state 
that the renewal of such State agreements is contemplated and request 
a decision as to whether the provisions of section 601 of the Labor- 
Federal Security Act of 1948, swpra, are applicable to funds with 
which the States are reimbursed for services rendered by their em- 
ployees pursuant to said agreements so as to require the submission by 
such State employees of affidavits as described therein. 

Also, you request a decision as to whether the provisions of said 
section 601 of the Labor-Federal Security Act, 1948, are applicable to 
funds appropriated for grants to the several States for the administra- 
tion of State public employment offices under the act of June 6, 1933, 
48 Stat. 115, 29 U.S. C. 49, as amended by the following provisions of 
the referred-to Labor-Federal Security Appropriation Act, 1948, 61 
Stat. 262: 

For grants to the several states (including Alaska and Hawaii) in accordance 
with the provisions of the Act of June 6, 1933, as amended (29 U. S. C. 49-491) 
* * *: Provided, That no state shall be required to make any appropriation as 
provided in Section 5 (a) of said act of June 6, 1933, prior to July1,1949 * * *, 

In connection with the questions submitted it is noted that the appro- 
priation acts for the Department of Labor and the Federal Security 
Agency for the fiscal year 1949, contain provisions similar to those set 
forth below. See Public Laws 639, 62 Stat. 407, and 646, id. 449, 80th 
Congress. 

As is stated in your letter, it consistently has been held with respect 
to Federal funds granted to a State that, when such funds are re- 
ceipted for by the State, they become State funds and, in the absence 
of a condition of the grant specifically prescribing to the contrary, are 
totally divested of their identity as Federal funds and become funds 
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of the State and the expenditure thereof is subject to the laws and 
regulations applicable to the expenditure of State funds rather than 
Federal laws applicable to the expenditure of appropriated moneys by 
the departments and establishments of the Government. 14 Comp. 
Gen. 916; 16 id. 948; 17 id. 593; 25 id. 868. The rule applied in said 
decisions appears applicable to funds granted to the several States 
under the act of June 6, 1933, supra, as amended and, consequently, 
section 601 of the Labor-Federal Security Appropriation Act, 1948, 
has no application thereto. 

Under the referred-to agreements entered into with the several 
States in connection with the enforcement of the provisions of the 
Fair Labor Standards and Walsh-Healey Acts, supra—a sample form 
of which was transmitted with your letter—the State is designated as 
the representative of the Department of Labor to make or cause to be 
made such investigations, inspections and reports, and to perform 
or cause to be performed such services as agreed to by the parties under 
a specified plan. In return for such services it is provided that the 
Government will reimburse the State for a proportionate share of the 
expenses incurred by the State, measured by such part of the salaries 
and authorized expenses of State employees as are attributable to the 
performance of such work for the Federal Government. 

Since, under such circumstances, the funds are not paid to the State 
employees as salary or wages but are paid to the State as reimburse- 
ment of costs, including salaries paid by the State to employees ana 
other expenses, incurred by the State in furnishing inspection and 
other services, and as said payments become State funds, the subse- 
quent expenditure of which is subject to the laws and regulations 
applicable to the expenditure of State funds, the rule hereinbefore set 
forth as applicable to grants of funds to the several States would 
appear equally applicable to funds paid to States under agreements 
such as here involved and, consequently, the provisions of section 601 
of the Labor-Federal Security Appropriation Act, 1948, would appear 
not for application thereto. 


(CB-78163] 


Pay—Retired—Service Credits—Inactive Service 


A Coast Guard officer who, prior to November 12, 1918, held a commission in the 
Naval Reserve Force under which he did not perform any active duty is not 
entitled, upon retirement, to have his retired pay computed, by reason of having 
held such a commission, at 75 percent of his active-duty pay as authorized by 
the provisions of the fourth paragraph of section 15 of the Pay Readjustment 
Act of 1942 for officers who “served” in the military or naval forces of the United 
States prior to November 12, 1918. 
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A former employee of the Bureau of Marine Inspection and Navigation, De- 
partment of Conrmerce, commissioned as a permanent officer in the Coast Guard 
under section 3 (6) of the act of July 23, 1947, may not count periods of inactive 
service in the Naval Reserve Force during which he did not render civilian 
service toward the fifteen years’ service in the Federal Government, civil or 
military, which, under section 12 of said act, would entitle him to receive re- 
tired pay based on 75 percent of his active-duty pay at the time of retirement. 
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Acting Comptroller General Yates to the Secretary of the Treasury, 
July 26, 1948: 

There has been considered your letter of July 1, 1948, with en- 
closure, requesting decision as to whether inactive service in the Naval 
Reserve Force of the United States prior to November 12, 1918, may 
be considered as (1) “military” service within the contemplation of 
section 12 of the act of July 23, 1947, 61 Stat. 413, or (2) service in 
the “military or naval forces of the United States” within the meaning 
of the fourth paragraph of section 15 of the Pay Readjustment Act of 
1942, in determining the retired pay rights of a former civilian em- 
ployee of the Bureau of Marine Inspection and Navigation of the 
Department of Commerce who was appointed a commander in the 
U. S. Coast Guard pursuant to section 3 (6) of the act of July 23, 
1947, 61 Stat. 410, and who will reach the statutory retirement age for 
Coast Guard officers on July 31, 1948. 

The particular circumstances surrounding the officer’s service in 
the Naval Reserve Force are set forth in your letter, as follows: 

The officer in question accepted appointment and executed oath of office, as 
provisional lieutenant, U. 8. Naval Reserve Force (inactive) on August 13, 1917. 
Commander Smith states that, after acceptance of this appointment, Navy 
officers advised and directed him to continue his service as a licensed officer in 
the merchant marine on the ground that such duty was essential in the war 
effort and, in that respect, comparable with active service as an officer of the 
Navy. Commander Smith further states that, as a consequence, he was not 
ordered to active duty, and that he continued in his employment as a master of 
merchant vessels throughout World War I. However, the honorable discharge 


issued to Commander Smith, a photostatic copy of which is attached, is predicated 
upon service in the Naval Reserve Force for a total of four years. 


The said act of July 23, 1947, 61 Stat. 409, is entitled “AN ACT To 
integrate certain personnel of the former Bureau of Marine Inspection 
and Navigation and the Bureau of Customs into the Regular Coast 
Guard, to establish the permanent commissioned personnel strength 
of the Coast Guard, and for other purposes.” Section 3 of the said 
act, 61 Stat. 410, provides, in part, as follows: 


The President is authorized to appoint, by and with the advice and consent 
of the Senate, permanent commissioned officers in the Coast Guard in ranks 
appropriate to their qualifications, experience, and length of service, as the 
needs of the Coast Guard may require and as are found by the Secretary of the 
Treasury, as the result of such examinations as he may deem necessary, to be 
mentally, morally, professionally, and physically qualified, from among the 
following categories : 

* * > * * * + 


(6) Personnel of the former Bureau of Marine Inspection and Navigation of 
the Department of Commerce, and the Bureau of Customs of the Treasury De- 
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partment, who were transferred from those bureaus to the Coast Guard by 
Executive Order 9083, dated February 28, 1942 (7 F. R. 1609), and by Reorganiza- 
tion Plan Numbered 3, effective July 16, 1946 (11 F. R. 7875), and who on March 
1, 1942, held the civil-service rating of CAF-—9 or P-3, or above. 


Sections 11 and 12 of the said act of July 23, 1947, 61 Stat. 412, 413, 
provide as follows: 


SEC. 11. In computing length of service for purposes of retirement of a person 
described in category (6) of section 3, category (7) of section 5, or category (5) 
of section 6 who is commissioned, appointed, or enlisted pursuant to the pro- 
visions of this Act, there shall be included, in addition to all service now or here- 
after creditable by law, all service as a civilian employee of the United States 
within the purview of the Act of May 22, 1920, as amended (5 U. S. C. 691 and 
the following), such service to be classified as commissioned, warrant, or en- 
listed depending upon which status the person assumes upon his entry into the 
Regular Coast Guard. Service covering the same period shall not be counted 
more than once. 

Sec. 12. Any person described in category (6) of section 3, category (7) of 
section 5, or category (5) of section 6 who is commissioned, appointed, or enlisted 
pursuant to the provisions of this Act shall not be entitled to any retirement 
benefits under any laws relating to the retirement of civilian personnel of the 
Federal Government, but shall be entitled upon claim therefor to a return of 
the total contributions made by him to the retirement fund with interest thereon 
and, in addition, to eligibility for retirement benefits provided by law for mem- 
bers of the Regular Coast Guard, he shall, if his total service in the Federal 
Government, civil plus military, is fifteen years or over, be entitled, upon reach- 
ing the statutory retirement age for military personnel of the Regular Coast 
Guard, to retirement pay amounting to 75 per centum of his active-duty pay 
at the time of such retirement; and, in the administration of applicable laws 
for physical disability retirement, a disability shall be deemed to have been in- 
curred incident to Coast Guard service if the cause of such disability is not 
due to vicious habits, intemperance, or misconduct. [Italics supplied.] 


The fourth paragraph of section 15 of the Pay Readjustment Act 
of 1942, 56 Stat. 367, 368, referred to in your letter, is as follows: 
The retired pay of any officer of any of the services mentioned in the title of 
this Act who served in any capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, hereafter retired under any 


provision of law, shall, unless such officer is entitled to retired pay of a higher 
grade, be 75 per centum of his active duty pay at the time of his retirement. 


It is stated that the individual here involved, David T. Smith, a 
former civilian employee of the Bureau of Marine Inspection and 
Navigation of the Department of Commerce, was appointed a com- 
mander in the U. S. Coast Guard on January 30, 1948, pursuant to 
the authority contained in section 3 (6) of the act of July 23, 1947, 
supra, and it is understood that he will have completed approximately 
14 years’, 7 months’, and 10 days’ total active service in the Federal 
Government, civilian plus military, on July 31, 1948, when he will 
become eligible for retirement for age under the provisions of section 
9 of the act of February 21, 1946, 60 Stat. 28, as amended, 34 U. S. C. 
410d (made applicable to the Coast Guard by section 10 of the act, 
60 Stat. 29), which provides, in pertinent part, as follows: 


Sec. 9. When any officer of the Regular Navy or Marine Corps serving in 
a rank below that of fleet admiral has attained the age of sixty-two years, he 
shall be placed upon the retired list by the President with the highest rank, 
permanent or temporary, held by him while on active duty and with retired 
pay at the rate of 214 per centum of the active duty pay with longevity credit 
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of the rank with which retired, multiplied by the number of years of service 
for which entitled to credit in the computation of his pay while on active duty, 
not to exceed a total of 75 per centum of said active-duty pay: Provided, That 
a fractional year of six months or more shall be considered a full year in com- 
puting the number of years of service by which the rate of 2% per centum is 
multiplied * * * 

It is understood further that the officer’s civilian service in the Fed- 
eral Government consists of approximately 3 years’ and 1 month’s 
service as a master of merchant vessels of the U. S. Shipping Board 
Emergency Fleet Corporation during certain intervals between May 
31, 1918, and April 12, 1923 (see 34 Op. Atty. Gen. 363), and 6 years’, 
4 months’, and 10 days’ service as an employee of the Bureau of Marine 
Inspection and Navigation during the period January 21, 1937, to 
May 30, 1948, and that on July 31, 1948, he will have completed 5 
years’ and 2 months’ active military service as a member of the U. S. 
Coast Guard and the U. S. Coast Guard Reserve. Thus, since it 
does not appear that the officer will have completed a total of 15 
years’ active civilian plus military service at the time of retirement, 
he will not be entitled to have his retired pay computed on the basis 
set forth in section 12 of the act of July 23, 1947, swpra—that is, 75 
per centum of his active duty pay at the time of retirement—unless 
it be concluded that his inactive service in the Naval Reserve Force 
from 1917 to 1921 is “service in the Federal Government” within the 
meaning of the said section 12, and he will not be entitled to have 
his retired pay computed as 75 per centum of his active-duty pay 
under the provisions of the fourth paragraph of section 15 of the 
Pay Readjustment Act of 1942, swpra, unless, by reason of his inactive 
Naval Reserve Force service, he may be regarded as having “served” 
as a member of the military or naval forces prior to November 12, 
1918, within the meaning of the said fourth paragraph. 

The word “served” or “serve” in its generally accepted sense means 
to work for; to labor in behalf of; to exert oneself continuously or 
statedly for; to do service for; to be in the employment of; to render 
military or naval service; to fight for. In the present case the officer 
admittedly continued in his civilian employment and served as a 
licensed officer in the merchant marine prior to November 12, 1918, 
and during the entire four-year period (1917-1921) he held a com- 
mission in the Naval Reserve Force. He was not called to active duty 
as an officer of the Naval Reserve Force and did not perform any active 
duty as a member of such Force prior to November 12, 1918. The 
provision in the fourth paragraph of section 15 of the Pay Readjust- 
ment Act of 1942, supra, extending certain retired pay benefits to per- 
sons who “served” on active duty as members of the military and naval 
forces prior to November 12, 1918, consistently has been considered as 
having reference only to those persons who actually served on active 
duty as members of the military or naval forces prior to November 12, 
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1918. That provision was enacted for the benefit of persons who 
actually served on active duty as members of the military or naval 
forces prior to November 12, 1918, and was intended to bestow upon 
persons who served on active duty during World War I additional 
retired pay benefits not extended to officers of the armed forces gen- 
erally. There is nothing in the legislative history of such provision 
which remotely indicates it was ever contemplated that inactive serv- 
ice in the Naval Reserve Force prior to November 12, 1918, would 
entitle an officer of the armed forces, upon retirement, to receive the 
retired pay benefits authorized for persons who served in the military 
or naval forces prior to November 12, 1918. It seems clear that if the 
Congress had intended to bestow such substantial retired pay benefits 
upon officers who merely held commissions in the various reserve forces 
prior to November 12, 1918, but performed no active duty under such 
commissions, it would have done so by including therein an express 
provision similar to that contained in section 3A of the said 1942 act, 
as amended, which authorizes, in computing service for pay purposes 
of personnel of the armed forces, the crediting of “full time for all 
periods during which they were enlisted or held commissions as officers 
or held appointments as warrant officers or Army field clerks or as 
commissioned warrant officers in any of the services mentioned in the 
title of this Act,” or in the reserve components as specified. There- 
fore, in the absence of an express provision entitling officers who held 
commissions in the Naval Reserve Force prior to November 12, 1918, 
to have their retired pay computed on the basis provided in the fourth 
paragraph of section 15 of the Pay Readjustment Act of 1942, it must 
be concluded that inactive service in the Naval Reserve Foree prior to 
November 12, 1918, does not entitle Commander Smith to have his re- 
tired pay computed on such basis. 

A person appointed in the Coast Guard pursuant to section 3 (6) 
of the act of July 23, 1947, supra, is entitled under section 12 of that 
act to have his retired pay computed on the basis provided therein if 
“his total service in the Federal Government, civil plus military” is 15 
years or more. While the said section 12 does not expressly provide 
that the 15 years’ service shall be active service, it seems reasonably 
clear that the said section contemplates the inclusion of only active 
civil and military service. Presumably, it would not be questioned 
that “service in the Federal Government” in a civilian capacity must 
be active service, but, apparently, it is the view that “service in the 
Federal Government” in a military capacity should be regarded as 
including inactive military service since such inactive service is 
authorized to be included in the computation of the retired pay of 
military personnel under some provisions of law. Assuming that a 
distinction properly could be drawn between civil and military serv- 
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ice, such view overlooks the generally accepted proposition that in- 
active military service may be included in the computation of an 
officer’s retired pay only when such inclusion is expressly authorized 
by statute. In that connection, section 9 of the act of February 21, 
1946, referred to in your letter, authorizes an officer of the Regular 
Army, Marine Corps or Coast Guard (below the rank of fleet admiral) 
who has attained the age of 62 years to be placed on the retired list 
with retired pay at the rate of 214 per centum of the active duty pay 
with longevity credit of the rank with which retired, multiplied by 
the number of “years of service for which entitled to credit in the 
computation of his pay while on active duty,” not to exceed 75 per 
centum of such active duty pay. Under existing law, the number of 
years an officer held a commission, etc., in any of the services men- 
tioned in the title of the Pay Readjustment Act of 1942, as amended, or 
in the reserve components specified therein, may be included in the 
computation of longevity pay, and, therefore, by virtue of the express 
provisions of the said section 9, in computing the retired pay of offi- 
cers retired thereunder, active and inactive military service is included 
in determining the number of years by which the fixed percentage rate 
is multiplied. 

Although the said section 9 of the act of February 21, 1946, as well 
as certain other statutes, now expressly authorize the inclusion of in- 
active military service in determining, for retired pay purposes, the 
number of years by which the fixed percentage rate is to be multiplied, 
it does not follow that inactive service also may be included in deter- 
mining whether an officer appointed in the Coast Guard pursuant to 
section 3 (6) of the act of July 23, 1947, has completed 15 years’ 
“service in the Federal Government, civil plus military,” so as to en- 
title him to the benefits of section 12 of that act. Before such an 
officer, eligible for retirement for age, can qualify for the liberal re- 
tired pay benefits provided in the said section 12, he must have com- 
pleted 15 years’ “service,” civil plus military. Heretofore, where 
statutes have required a person to complete a specified number of years 
of “service” (or “active service”) before he can qualify for retirement 
and the retired pay benefits authorized therein, such statutes generally 
have been regarded as restricted to persons who have completed the 
required number of years of active service. To conclude that inactive 
military service may be included in determining whether an officer 
appointed in the Coast Guard pursuant to section 3 (6) of the 1947 
act has completed 15 years’ civil plus military service would result 
in the anomaly that an officer appointed in the Coast Guard pursuant 
to the said section 3 (6), who reached the statutory retirement age and 
completed 15 years’ active and inactive service (that is, a combination 
of 15 years’ civilian service, active military service and inactive mili- 
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tary service) would receive, upon retirement, 75 per centum of his 
active-duty pay, whereas other officers of the Coast Guard (and Navy) 
retired for age, who were not appointed therein pursuant to the said 
section 3 (6) and who also have completed 15 years’ active and in- 
actiwe military service are entitled, under section 9 of the act of Feb- 
ruary 21, 1946, to only 3714 per centum of their active-duty pay at the 
time of retirement. It is recognized, of course, that the Congress, in 
enacting section 12 of the 1947 act, extended preferential treatment 
(not extended to other officers of the armed forces) in the matter of 
computing the retired pay of the particular group of officers described 
therein. However, if the Congress had intended to bestow the addi- 
tional benefit of permitting the particular group of officers appointed 
in the Coast Guard pursuant to section 3 (6) of the 1947 act, to count 
inactive military service in determining whether they have completed 
15 years’ service, undoubtedly it would have expressed such intent 
in clear and unmistakable language. Accordingly, it must be con- 
cluded that inactive service in the Naval Reserve Force may not be 
regarded as “military” service within the contemplation of section 12 
of the act of July 23, 1947. 
The two questions presented are answered in the negative. 


[B-78269] 


Postal Rate Revision and Federal Employees Salary Act of 
1948—Aggregate Compensation Limitation; Salary Rates 
Prescribed by Appropriation Acts 


The provision in section 303 of the Postal Rate Revision and Federal Employees 
Salary Act of 1948, which raises from $10,000 to $10,330 the aggregate per annum 
salary rate limitation, does not purport to increase all salaries formerly fixed at 
or limited to $10,000 per annum, but merely raises the limitation upon the aggre- 
gate rate payable by reason of the provisions of the Federal Employees Pay 
Acts of 1945 and 1946 and the additional compensation provisions of the 1948 
act. 


Persons occupying positions for which the rate of compensation ($10,000 per 
annum) specifically is provided in the current appropriation for the Interstate 
Commerce Commission are not to be regarded as officers and employees “whose 
rate of compensation is increased by section 2, 3, 4, 5, or 6 of the Federal Em- 
ployees Pay Act of 1946” within the meaning of section 301 of the Postal Rate 
Revision and Federal Employees Salary Act of 1948, so as to be entitled to the 
$330 per annum additional compensation provided therein. 


Acting Comptroller General Yates to the Chairman, Interstate Com- 
merce Commission, July 26, 1948: 


I have your letter of July 9, 1948, as follows: 


In the appropriation for the Interstate Commerce Commission for the fiscal 
year 1925 (45 Stat. pp. 526-7, approved June 27, 1924), and for each fiscal year 
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since that date including that for 1949, under the appropriation for General 
Purposes, there appears the following language: 

“* * * including one chief counsel, one director of finance, and one director 
of traffic at $10,000 each per annum * * *,’ 

In the Supplemental Appropriation Act, fiscal year 1936 (49 Stat. p. 112, 
approved Feb. 11, 1936) making an initial appropriation for Motor Transport 
Regulation, to enable the Commission to carry out the provisions of the Motor 
Carrier Act, approved August 9, 1935, there appears the following Janguage : 

“* * * including one director at $10,000 per annum * 

This language or its equivalent has appeared in each annual ‘appropriation 
act since that date including that for fiscal year 1949. 

The Federal Employees’ Salary Act, 1948, Sec. 303 (b), reads, as follows: 

“(b) Section 7 (b) of the Federal Employees Pay Act of 1946 is amended by 
striking out $10,000 and inserting in lieu thereof $10,330.” 

Your decision is requested as to whether or not this increase in the limitation 


can be applied to the officials named above whose salaries were fixed at $10,000 
each per annum in the Appropriation Act. 


Inasmuch as the increases will become effective beginning July 11, and all 
salary change slips have to be prepared for the information of the Division of 
Disbursement not later than Monday July 19, your early decision is requested. 

Section 303 of the Postal Rate Revision and Federal Employees 
Salary Act of 1948, Public Law 900, approved July 3, 1948, 62 Stat. 


1268, partially quoted in your letter, supra, provides as follows: 


Sro. 303. (a) Section 603 (b) of the Federal Employees Pay Act of 1945, 
as amended, is amended by striking out “$10,000” where it first appears in such 
section and inserting in lieu thereof “$10,330”. 


(b) Section 7 (b) of the Federal Employees Pay Act of 1946 is amended by 
striking out “$10,000” and inserting in lieu thereof “$10,330”. 

(c) No officer or employee shall, by reason of any provision of this title be 
paid with respect to any pay period, basic compensation, or basic compensation 
plus any additional compensation provided by the Federal Employees Pay Act 
of 1945, as amended, at a rate in excess of $10,330 per annum. 

That section does not purport to increase all salaries which formerly 
were fixed at or limited to $10,000 per annum. It only raises the 
limitation upon the aggregate rate payable by reason of the enactment 
of the Federal Employees Pay Acts of 1945 and 1946 from $10,000 
to $10,330, and further provides, in effect, that no person by reason of 
the enactment of Title IIT of the 1948 Act (which title, inter alia, 
includes section 301, infra, and section 303, swpra) shall be paid with 
respect to any pay period, basic compensation, or basic compensation 
plus any additional compensation provided by the 1945 Pay Act 
as amended, at a rate in excess of $10,330 per annum. The only addi- 
tional compensation provided for other than postal employees by 
Public Law 900, approved July 3, 1948, is provided in section 301 
of that act, 62 Stat. 1267, as follows: 


Sec. 301. Except as provided in section 303 each officer and employee of the 
Federal Government and each officer and employee of the District of Columbia 
municipal government, whose rate of compensation is increased by section 2, 
3, 4, 5, or 6 of the Federal Employees Pay Act of 1946, shall receive additional 
compensation at the rate of $330 per annum: Provided, That any employee paid 


on an hourly or part-time basis shall receive additional compensation at the 
rate of 20 cents per hour. 


That section, except so far as hourly and part-time employees are 
concerned, provides for additional compensation only for those officers 


a 
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and employees “whose rate of compensation is increased by section 
2, 8, 4, 5, or 6 of the Federal Employees Pay Act of 1946.” Section 2 
of the Federal Employees Pay Act of 1946, 60 Stat. 216, provides for 
increases in Classification Act pay rates. Section 3 of that act, 60 
Stat. 216, provides for increases in pay rates of certain Customs Clerks 
and Immigration Inspectors. Sections 5 and 6 of that act, 60 Stat. 
217, provide for increases in pay rates in the legislative and judicial 
branches, respectively. Clearly the positions in the Interstate Com- 
merce Commission, which are the subject of your letter, are not cov- 
ered by sections 2, 3, 5, or 6 of the Federal Employees Pay Act of 
1946. The compensation for those positions currently is set by the 
appropriation for the Interstate Commerce Commission contained in 
the Independent Offices Appropriation Act, 1949, Public Law 491, 
approved April 20, 1948, 62 Stat. 187, which provides in pertinent 
part: 


General expenses: For expenses necessary in performing the functions vested 
by law in the Commission (49 U. 8. C. 1-24, 301-327, 901-923, 1001-1022), except 
those otherwise specifically provided for in this Act, and for general administra- 
tion including one chief counsel, one director of finance, one director of motor 
transport and one director of traffic, at $10,000 each per annum * * * 
[Italics supplied. } 

Similar provisions, although not always in exactly the same lan- 
guage, have appeared in appropriations for the Interstate Commerce 
Commission for a number of years. Aside from such provisions there 
have been found no other provisions of law specifically prescribing the 
compensation of those positions. There remains for consideration the 
possible application of section 4 of the Federal Employees Pay Act of 
1946, 60 Stat. 216, to the compensation provided for such positions. 
That section provides: 

Sec. 4. Rates of basic compensation specifically provided by statute (including 
any increase therein computed in accordance with section 602 (b) of the Federal 
Employees Pay Act of 1945), for positions in the executive branch or the District 
of Columbia municipal government which are not included in section 102, as 
amended, of the Federal Employees Pay Act of 1945, or in the District of Colum- 
bia Teachers Salary Act of 1945, and are not increased by any other provision 
of this Act, are hereby increased by 14 per centum or $250 per annum whichever 
is the greater, except that no such rate shall be increased by more than 25 per 
centum. Such augmented rates shall be considered to be the regular rates of 
basic compensation. 

In the absence of some clear indication to the contrary, that section 
necessarily could apply only to those rates of basic compensation speci- 
fically provided by statutes which were in existence on the date that 
the Federal Employees Pay Act of 1946, became effective. The 
current provision for the payment of compensation for the positions 
involved was not in existence on that date. Therefore, section 4, 
supra, can have no application to such positions. So far as those 
positions are concerned the provisions for compensation appearing in 


each annual appropriation act must be considered as an annual deter- 
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mination by the Congress as to the compensation payable for those 
positions. Furthermore, in fixing the annual compensation for those 
positions for the fiscal year 1949, I find no indication that Congress 
intended that such compensation should be increased by any legisla- 
tion increasing the compensation of employees generally. 

It is concluded that the persons occupying the positions for which 
rates of compensation specifically are provided in the appropriation 
for the Interstate Commerce Commission included in the Independent 
Offices Appropriation Act of 1949 are not officers and employees “whose 
rate of compensation is increased by section 2, 3, 4, 5, or 6 of the Fed- 
eral Employees Pay Act of 1946,” and in the absence of some other 
clear indication of an intention on the part of Congress to increase the 
compensation of such persons it must be concluded that their compen- 
sation for the fiscal year 1949 must be at the rate of $10,000 per annum 
as provided in the appropriation. Compare decision of July 8, 1948, 

77798, to the Secretary of State. 


[B-76300] 


Restoration of Veterans’ Preference Eligibles After Demo- 
tion—Effective Date 


Where the restoration of a preference-eligible employee to the grade from which 
demoted administratively was made without any appeal by the employee to the 
Civil Service Commission, the provisions of section 14 of the Veterans’ Preference 
Act of 1944, as amended by the act of August 4, 1947, making administrative 
action mandatory as to recommendations of the Commission in cases of appeals 
to it by preference eligibles reduced in rank, may not be regarded as authorizing 
the retroactive restoration of the employee; rather, restoration can be made 
effective only from the date administratively processed. 


Acting Comptroller General Yates to the Chairman, United States 
Railroad Retirement Board, July 27, 1948: 


I have your letter of May 6, 1948, as follows: 


Under authority contained in Section 8 of the Dockery Act of July 31, 1894, 
28 Stat. 207, as amended by the Budget and Accounting Act, approved June 10, 
1921, 42 Stat. 24, 31 U. S. C. 74, I ask for your decision upon a question involving 
a payment which this Board wishes to authorize with retroactive effect to a 
preference eligible employee of this agency found by the Board to have been 
wrongfully demoted. 

The employee in question, entitled to veteran’s preference as the widow of an 
honorably discharged veteran, was demoted from a position as Claims Examiner, 
grade CAF-5, $2,644.80 per annum to that of Account Clark, grade CAF, 
$2,544.48 per annum, effective January 1, 1948, under authority of Civil Service 
Commission Regulations Section 8.108 following thirty days advance notice pur- 
suant to Section 14 of the Veterans’ Preference Act and Civil Service Commission 


On April 13, 1948, the Board, after hearing the appeal of this employee for re- 
consideration of the demotion action, approved her restoration to the position and 
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grade from which she was demoted, effective “from the earliest date permissible 
under the law.” 

The Board is cognizant of the ruling in 25 Comp. Gen. 620, 624, that Section 14 
of the Veterans’ Preference Act of 1944, 58 Stat. 390, vests no authority either 
in the Civil Service Commission or the particular department or establishment 
concerned to restore to duty a demoted preference eligible as of the date of de- 
motion. It now appears that the amendment of August 4, 1947, (Public Law 325, 
80th Congress) to the Veterans’ Preference Act of 1944, may have conferred the 
authority, if it did not exist previously, to make retroactive restoration in cases 
such as is here involved. Cf. Wettre v. Hague, 74 Fed. Supp. 396 (D. Mass. 1947) : 
Wittner v. United States, 76 Fed. Supp. 110 (Ct. Cl. 1948). 


In 25 Comp. Gen. 620, at page 624, the decision referred to by you, 
it was stated: 


It is noted that the first proviso in section 14 of the Veterans’ Preference Act 
of 1944, 58 Stat. 390, quoted in your letter, supra specifically provides that upon 
appeal by a preference eligible to the Civil Service Commission from an adverse 
decision by an administrative officer concerning matters within the purview of 
the said section 14, the Civil Service Commission, after investigation and con- 
sideration of the evidence presented, “shall submit its findings and recom- 
mendations to the proper administrative officer.” Thus, it will be seen that the 
said section 14 vests no authority either in the Civil Service Commission or the 
particular department or establishment concerned to restore to duty a discharged 
or suspended preference eligible as of the date of discharge or suspension. Ac- 
cordingly, and in consonance with the principles hereinbefore referred to, you 
are advised that, with respect to restorations to duty following administrative 
actions of the character mentioned in question 1, the effective dates thereof are 
the dates on which the restorations actually are effected. 


The act of August 4, 1947, Public Law 325, 61 Stat. 723, referred to 
in your letter, provides: 

That the first proviso of section 14 of the Veterans’ Preference Act of 1944 
(58 Stat. 387) is hereby amended to read as follows: “Provided, That such pref- 
erence eligible shall have the right to make a personal appearance, or an ap- 
pearance through a designated representative, in accordance with such reason- 
ble rules and regulations as may be issued by the Civil Service Commission ; after 
investigation and consideration of the evidence submitted, the Civil Service Com- 
mission shall submit its findings and recommendations to the proper admin- 
istrative officer and shall send copies of the same to the appellant or to his 
designated representative, and it shall be mandatory for such administrative 
officer to take such corrective action as the Commission finally recommends.” 

It does not appear from your submission that any appeal by the 
employee in this case was submitted to the Civil Service Commission ; 
on the contrary, it appears that her case was acted upon by the Rail- 
road Retirement Board. The above act relates only to findings and 
recommendations by the Civil Service Commission and in nowise could 
it have any application here. Hence no change is required in the 
decision of this Office, supra, negativing retroactive action by the 
administrative office in such cases. Accordingly, the restoration of 
the involved employee to her former position due to her preference 
right as widow of a veteran can be made effective only from the date 
such restoration is administratively processed. 

The two court cases cited by you have been noted but they require 
no change in the conclusion here reached. 





DECISIONS OF THE COMPTROLLER GENERAL (28 





[B-78252] 


Compensation—Entitlement of Comissioner of Indian Af- 
fairs While Absent From Official Duties 

The Commissioner of Indian Affairs, an officer appointed by the President by 
and with the advice and consent of the Senate, is entitled to the compensation 
attached to that office so long as he holds the title thereto even though illness 
necessitated his absence from official duties, so that administrative action at- 
tempting to place him in a leave without pay status was without legal effect 
to deny him the compensation of his office until the effective date of his separa- 
tion by the acceptance of his resignation by the President. Compare 24 Comp. 
Gen. 45. 


Acting Comptroller General Yates to the Secretary of the Interior, 
July 27, 1948: 

I have your letter of July 8, 1948, requesting decision regarding 
the right of the former Commissioner of Indian Affairs to compensa- 
tion between January 15, 1948, when by administrative action he 
was placed on leave without pay, and June 3, 1948, when his 
resignation was accepted by the President. 

In 24 Comp. Gen. 45, the decision referred to by you, it was held, 
quoting from the syllabus: 

The right to the compensation attached to a public office is an incident to the 
title of the office, and not to the exercise of the functions of the office, as in the 
ease of employees, and the failure of an officer to perform the duties of his 
office does not per se deprive him of the right to compensation, provided his 
conduct does not amount to an abandonment of the office. 

The Recorder of Deeds, District of Columbia—an officer as distinguished 
from an employee—is entitled to the compensation attached to the office so 
long as he holds title thereto, even though, because of illness, he is unable to 
perform the duties thereof. 

As the Commissioner of Indian Affairs is required to be appointed 
by the President by and with the advice and consent of the Senate, he 
is, in line with the decision, supra, entitled to the compensation at- 
tached to the office so long as he held the title thereto notwithstanding 
that ill health necessitated his absence from official duties; hence, 
the administrative action attempting to place him on a leave without 
pay status was without legal effect so far as his right to compensation 
is concerned. Accordingly, the former Commissioner of Indian Af- 
fairs is entitled to the compensation of his office until the effective 
date of his separation by the acceptance of his resignation by the 
President. 
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[B-75633] 


Compensation Entitlement as Affected by Promotion Based 
Upon Misrepresentations of Experience; Binding Effect of 
Unpublished Decisions of the Comptroller General 


An employee, whose promotion to a higher grade was based upon misrepre- 
sentations of experience material to his qualifications for promotion to the higher 
grade, is not entitled to retain that portion of the salary which is in excess of 
the amount he would have received had he remained in the lower position for 
which he was properly qualified, and it is immaterial that such misrepresenta- 
tions were innocently or deliberately made, or that the promotion administra- 
tively was made with or without the prior approval of the Civil Service Com- 
mission, the qualifications of the employee, in either event, being subject to 
review by the Commission. 


Every decision rendered by the General Accounting Office, whether or not it is 
included in the printed volumes of decisions of the Comptroller General of the 
United States, is binding upon all departments and agencies of the Government 
so far as the subject matter of the decisions is pertinent to matters arising within 
such departments and agencies. 


Acting Comptroller General Yates to the Secretary of the Army, 
July 30, 1948: 


There has been considered your letter of April 16, 1948, as follows: 


A question concerning propriety of salary payments has recently been brought 
to the attention of my office, based upon circumstances essentially as follows: 
An applicant was appointed by inter-agency transfer to a position of Engineer, 
P-3, in the field service of the Department. The employee was subsequently 
promoted to grades P-4 and P-5 by a properly designated appointing official of 
the Department. In connection with the latter promotion, a post audit was made 
of the employee’s qualifications and it was found that he had misrepresented 
experience as a clerk-typist and inspector to have been experience as a Chemical 
Engineer. This misrepresentation was not material to the employee’s status in 
grades P-3 and P-4 since his duty performance was acceptable and he otherwise 
met the experience and training requirements prescribed by the Civil Service 
Commission for those positions. He was promoted to grade P-5 on the assump- 
tion that the experience and training claimed in his original application was 
factually accurate. The employee served several months in this grade before 
the misrepresentation was discovered and before representatives of the Civil 
Service Commission determined that, without the experience improperly claimed 
as a Chemical Engineer, the employee did not meet the prescribed qualification 
requirements for the P-5 position. The employee was shortly thereafter de- 
moted to a position for which he met ali qualification requirements. 

In connection with establishing this employee’s status during the period of his 
official assignment to a P-5 position, there have been considered various decisions 
of your office, including 15 CG 587, 16 CG 775, 17 CG 488 and 22 CG 300. It is 
our belief that the principles involved in the case at hand are analagous in all 
important respects to those applied to de facto employees in the decisions cited 
above. This belief is also partially based upon a concept that changes to lower 
grade are limited separations and that they are not attended by more severe 
requirements than are applicable to a true separation. 

Our doubt in this matter stems from an unpublished decision to the Archivist of 
the United States (B-11071) dated 11 July 1940, to which reference is currently 
made on page P 3-6 of the Federal Personnel Manual. While the circumstances 
considered in this unpublished decision parallel those presented above more 
closely than any one of the published decisions, we are not certain of its appli- 
cation because of the different requirements applying to each of the promotions, 
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It was required in both instances, of course, that the employee meet qualifica- 
tion requirements prescribed by the Civil Service Commission for the position 
to which promotion was proposed. It is to be noted, however, that in 1940 de- 
termination of qualifications was made through prior approval by the Commis- 
sion whereas, in the instant case, the appointing officer was responsible for the 
determination subject to a post audit by the Civil Service Commission. 

In view of the foregoing, we desire your opinion on the following question 
in order that proper instructions may be issued to our appointing officials: 
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1. Under circumstances as outlined above, and where the appointing official 
has authority to establish and fill a position without the approval of any outside 
control agency, 

a. May the employee retain salary payments actually made during the period 
he was officially assigned to a position for which he is later found to be not 
qualified? 

b. In the event your answer is affirmative, does the appointing officer have any 
discretion in determining whether collection wil! be made? 

2. Assuming the determination of disqualification considered above was based 
upon a deliberate misrepresentation, would your answers to the preceding ques- 
tions be the same if the disqualification were based upon an innocent misstate- 
ment of fact? 

In reviewing this problem, a question has also arisen concerning the intended 
application of unpublished decisions of your office. We should therefore like 
to be further advised whether certifying officers of this Department are respon- 
sible for payments which are not in consonance with your unpublished decisions 
to other agencies or whether such decisions are binding only upon the office 
or agency to which addressed. 


In decision of July 11, 1940, B-11071, addressed to the Archivist of 
the United States, referred to in your letter, it was stated, in part, as 
follows: 


The civil service laws and regulations, having to do with appointments, and 
the Classification Act of 1923, having to do with salary rates, are separate and 
distinct statutes with different scopes and purposes. 17 Comp. Gen. 578; 18 id. 
223; id. 796. The classification of a position pursuant to the Classification Act 
of March 4, 1923, 42 Stat. 1488, is not a classification of the employee who may 
be doing the work of the position thus classified. On the contrary, the classifi- 
cation relates only to the work or position itself and determines the proper com- 
pensation to be paid for that work to a person qualified to hold such a position. 
When the present incumbent of a reclassified position has the necessary qualifi- 
cations for that position the compensation would be payable from the beginning 
of the pay period current when the notice of the classification is received in the 
administrative office, frrespective of when the qualification of the incumbent 
is determined by the Civil Service Commission, but, in no case, however, prior 
to the date the employee actually attained the necessary qualifications. 

However, there is no authority to pay the compensation of the reclassified or 
newly allocated position to a person who is not qualified to hold that position. 
If compensation attached to the reclassified or newly allocated position has been 
paid prior to determination by the Civil Service Commission of the employee’s 
qualification for that position and the employee is found by the Commission to be 
not qualified to hold that position, the excess over the compensation of the 
classified position formerly occupied by the individual and for which he or she 
was qualified would be for refunding. * * * 


While that decision was directed to the matter of an employee’s 
qualifications upon the reclassification of his position, the conclusion 
reached therein equally is for application to the appointment or promo- 
tion of an employee from one position to another under the Civil 
Service rules. Likewise, the conclusion reached in that decision is for 
application whether the appointment may be made administratively 
with or without prior approval of the Civil Service Commission, since, 
in either event, the qualifications of the employee—which are material 
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factors respecting his competency to fill the position to which ap- 
pointed—are subject to review by the Civil Service Commission. 
Hence, under the circumstances set forth in your letter, and in line 
with the conclusion reached in the said decision of July 11, 1940, the 
employee is required to refund the difference between the salary paid 
him for the position in Classification Act grade P-5 and the salary 
rate properly payable to him for his P-4 Classification Act position 
for which it is stated he is qualified. Accordingly, question 1.a. is 
answered in the negative, rendering unnecessary any answer te 
question 1.b. 

While it is difficult to assume that, in the case referred to in your 
letter, there was an innocent misstatement of fact, it may be presumed 
that such cases will arise. But however that may be, if, as a matter 
of fact, an employee be found by the Civil Service Commission not to 
be qualified for the position to which appointed administratively and 
the approval of such appointment is withheld, the employee is not 
entitled to retain the salary paid to him for services rendered in such 
position. Question 2 is answered accordingly. 

With respect to the question presented in the concluding paragraph 
of your letter, you are advised that decisions rendered by the General 
Accounting Office in the course of a fiscal year are too numerous to 
permit the inclusion of all of them in the printed volumes of decisions 
of the Comptroller General of the United States. The selection of 
certain decisions for inclusion in the printed volumes is based upon a 
current determination of their importance from the standpoint of 
general application and precedent. However, every decision rendered 
by this Office, whether or not it is included in the printed volumes, is 
binding upon all departments and agencies of the Government so far 
as the subject-matter of the decision is pertinent to matters arising 
within such departments and agencies. In that connection, it will be 
noted that the unpublished decision of July 11, 1940, supra, expressly 
was brought to the attention of the former Secretary of War in decision 
of January 12, 1945, 24 Comp. Gen. 518, at page 521. 


[B-77890] 


Initial Salary Rates Upon Transfer, Promotion, Etc.; Trans- 
fers Between Classified and Unclassified Positions—Pe- 
riodic-Advancement Waiting-Period Commencement 


The initial salary rate of employees in Classification Act positions to which 
transferred, promoted, demoted, reinstated, or reemployed may be fixed at a 
rate within the range of salaries in the grade to which transferred, etc., up to 
the highest rate attained in any prior classified or unclassified position in an 
agency, legislative or executive, generally subject to the Classification Act, regard- 
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less of the source of the funds from which the compensation was paid. 26 Comp. 
Gen. 530 ; id. 601; id. 664, amplified. 


Where an employee was transferred from a position under the Classification Act 
to an unclassified position at a salary rate in excess of the “equivalent increase 
in compensation” applicable to the classified grade, as defined in section 25.223 
of the Federal Employees Pay Regulations, upon the retransfer of the employee 
to a classified position, the 12- or 18-month waiting period prescribed for periodic 
within-grade advancement purposes began to run from the date the employee 
was transferred to the unclassified position. 


Acting Comptroller General Yates to the Librarian of Congress, July 
30, 1948: 


I have your letter of June 28, 1948, requesting decision upon the 
matter therein presented, as follows: 


There are respectfully submitted for decision the following questions relating 
to the fixing of salary rates for employees appointed to positions in the Library 
of Congress: 

1. With reference to the decision appearing in 26 Comp. Gen. 664, in which it 
is decided that the salary rate previously received by an employee serving in the 
Legislative Branch of the Government may not be considered in fixing bis initial 
rate upon employment or reemployment in the Executive Branch of the Govern- 
ment, a decision is desired as to whether this principle applies in the case of an 
employee who has served in the Executive Branch of the Government in a classi- 
fied position and is appointed to a classified position in the Library of Congress. 
If the decision is in the affirmative, is it required that any salary adjustments be 
made in cases heretofore processed? A further decision is desired as to whether 
the same principle applies in the case of an employee who has previous service 
in the Legislative Branch of the Government in either a classified or unclassified 
position and is appointed to a position in the Library of Congress. 

2.:With reference to the decision appearing in 24 Comp. Gen. 275, in which it 
is decided that when an employee is transferred from a position not under the 
Classification Act to one that is subject thereto, the unclass'fied salary rate may 
be considered in fixing the salary rate in the classified position, a decision is de- 
sired as to whether this principle applies in any instance where the funds are 
from a non-appropriated source, or when funds are appropriated for non-classi- 
fied positions. For example, the Librarian of Congress is authorized to establish 
the rate of pay for employees appointed to positions paid from gift or trust funds, 
such positions being under the administrative direction and supervision of the 
Library of Congress. In such cases, may the salary rate of an employee ap- 
pointed to such a position be considered in establishing the salary rate where the 
employee is appointed to a position under the Classification Act? Does previous 
Government employment affect this decision? 

3. In any instance where an employee is transferred from a position under the 
Classification Act to an unclassified position paid from either appropriated or 
non-appropriated funds and the salary rate attaching thereto is in excess of an 
equivalent increase, upon return to a classified position is it required that a 
new waiting period from the date of transfer to the unclassified position be 
adhered to in determining his eligibility for the periodic salary advancement? 

Your decisions with respect to these questions will be appreciated. 


Section 2 of the Classification Act, 42 Stat. 1488, defines “depart- 
ment” as used in that Act, as follows: 


Sac.2. * F, © 

The term “department” means an executive department of the United States 
Government, a governmental establishment in the executive branch of the 
United States Government which is not a part of an executive department, the 
municipal government of the District of Columbia, the Botanic Garden, Library 
of Congress, Library Building and Grounds, Government Printing Office, and the 
Smithsonian Institution. 


It will be observed that the Classification Act, with the exception 
of the particular agencies named in the above definition, primarily is 
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for application to the executive branch of the Government and it was 
for that reason that the decision in 26 Comp. Gen. 601 and 664 stated 
that the rule, permitting the payment upon reemployment, etc., in 
a classified position at the highest salary rate previously paid in any 
prior Government position, was intended primarily to relate to prior 
positions in the executive branch of the Government. There was no 
intention, however, to bar from consideration the salary received by 
an employee in a previous position under the Classification Act ir- 
respective of the branch of service in which located. The general 
rules regarding the initial salary rates were consolidated and restated 
in 26 Comp. Gen. 530, as follows: 

The initial salary rate of employees in Classification Act positions to which 
transferred, promoted, demoted, reinstated, or reemployed in the same or different 
agency, including cases of reallocation of occupied positions from Classification 
Act grades and from grades under Executive Order No. 6746, may, within ad- 
ministrative discretion and available funds, be fixed at a rate within the range 
of salaries in the grade to which transferred, etc., up to the highest rate attained 
in any prior position in the executive branch of the Government (including wholly 
owned Government corporations), or, if such highest rate is not identical with 
any rate in the grade, the next higher rate therein may be paid; however, such 
rule, as herein amplified, may not be applied to cases heretofore processed. 26 
Comp. Gen. 368, amplified. 

The rule so stated equally is for application where the prior position 
was in a classified or in an unclassified position if in an agency gen- 
erally subject to the Classification Act, whether in the legislative or 
executive branch but would not permit credit for prior service in an 
unclassified position in a legislative agency not subject to the Classifi- 
cation Act. 

What is stated above with respect to question 1 equally is applicable 
to question 2—the source of the funds from which the compensation 
is paid having no material bearing upon the matter. 

Question 3 is answered in the affirmative—it being provided by sec- 
tion 25.223 of the Civil Service Regulations that an equivalent increase 
in compensation means “any increase or increases in basic compensa- 
tion which in total, at the time such increase or increases are made, are 
equal to or greater than the smallest compensation increment in the 
lowest grade in which the employee has served during the time period 
of twelve or eighteen months, as the case may be.” 


CB-78701] 


Compensation—Rates—lIncreases Under Postal Rate Revi- 
sion and Federal Employees Salary Act of 1948—National 
Capital Parks Employees 


The provisions of section 304 of the Postal Rate Revision and Federal Employees 
Salary Act of 1948, excluding employees “in or under the municipal government 
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of the District of Columbia” from the benefits of the salary increase provisions 
of the act, do not preclude payment of the salary increases to employees of the 
National Capital Parks, a field unit of the National Park Service, Department 
of the Interior, which is separate and distinct from, and divorced from any control 
by, the government of the District of Columbia, even though a part of its funds 
are provided by an appropriation act for the District of Columbia or that said 
funds are derived from the general fund of the District. 


Acting Comptroller General Yates to the Secretary of the Interior, 
July 30, 1948: 


I have your letter of July 23, 1948, as follows: 


This Department wishes to present a question arising out of Section 304 of 
Title III of Public Law 900, 80th Congress, 2nd Session, approved July 3, 1948, 
(62 Stat. 1268) granting increases in salaries to full time classified employees of 
the United States beginning July 11, 1948, in its application to the employees of 
National Capital Parks of the National Park Service, this Department, whose 
salaries are paid from funds appropriated in the District of Columbia 1949 
Appropriation Act. (62 Stat. 556). 

Although Section 304 of the aforesaid pay increase act excepts classified em- 
ployees “in or under the municipal government of the District of Columbia,” it 
is our view that the employees of National Capital Parks paid from funds appro- 
priated in the District of Columbia Appropriation Act of 1949 are not “in or 
under the municipal government,” because National Capital Parks is a field serv- 
ice of the National Park Service of this Department. 

National Capital Parks, a field unit of the National Park Service, Department 
of the Interior, is responsible for the administration, maintenance, operation, 
improvement, and protection of the park system of the District of Columbia and 
its environs, consisting of 753 reservations comprising approximately 30,659 
acres, of which 6,303 acres are located in Maryland, 17,622 in Virginia, and 6,734 
in the District of Columbia. 

Included among these reservations are the park, parkway, and playground 
system of the District of Columbia, the George Washington Memorial Parkway, 
the Prince William Forest Park in Virginia, and the Chesapeake and Ohio Canal 
in Maryland. The Catoctin Recreational Demonstration Area of 9,918 acres 
in Maryland has been placed by the Director of the National Park Service under 
the administrative supervision of National Capital Parks. 

National Capital Parks also has administrative jurisdiction over the Lee 
Mansion National Memorial in Virginia, together with the Battleground National 
Cemetery, the House Where Lincoln Died, the Lincoln Memorial, the Lincoln 
Museum, the Thomas Jefferson Memorial, the Washington Monument, and nu- 
merous other monuments and memorials in the District of Columbia. National 
Capital Parks is responsible for the maintenance and repair of the Executive 
Mansion and Grounds. In addition, that park organization regularly performs 
work on a reimbursable basis for the Public Buildings Administration, the Na- 
tional Capital Park and Planning Commission, the Commission of Fine Arts, 
the United States Army Engineer Office, the Public Roads Administration, and 
occasional work for the Army and Navy Departments, the State Department, 
and numerous other agencies of the Government, and acts as the maintaining 
and developing agency for the District of Columbia Recreation Board. 

The act of Congress of July 1, 1898 (380 Stat. 570), places the “park system 
of the District of Columbia” under the exclusive charge and control of the Chief 
of Engineers of the United States Army. The act of Congress approved February 
26, 1925 (43 Stat. 983), abolished the office of Public Buildings and Grounds under 
the Chief of Engineers and provided that all duties and powers conferred and 
imposed by law upon the officer in charge of Public Buildings and Grounds shall 
be held, exercised and performed by the Director of Public Buildings and Public 
Parks of the national capital. The Director of the office of Public Buildings and 
Public Parks performed these functions until the promulgation of the Executive 
Order of June 10, 1933, No. 6166, abolishing the office of Public Buildings and 
Public Parks of the national capital, and the duties, powers, and responsibilities 
of that office were transferred to the Department of the Interior and consoli- 
dated with the National Park Service. 

Since the effective date of the Executive Order of June 10, 1933, No. 6166, the 
National park system has remained under the exclusive charge and control of 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 


75 


the Secretary of the Interior and is administered by the office of National Capital 
Parks. You will note that the act of July 1, 1898, supra, divorces the park sys- 
tem from the control of the civic authorities, to-wit, the Commissioners of the 
District of Columbia. The act of June 6, 1924 (43 Stat. 463), as amended by 
the act of April 30, 1926 (44 Stat. 374), created the National Capital Park and 
Planning Commission. Under the provisions of the last mentioned act, (44 Stat. 
375) the Park and Planning Commission is authorized and directed to acquire 
land in the District of Columbia suitable for the development of the national 
capital park, parkway, and playground system. Section 3 of the act of June 6, 
1924, supra, provides the land so acquired in the District of Columbia shall be a 
part of the park system of the District of Columbia and be under the control of 
the Director of the National Park Service. 

The Comptroller General in a decision dated July 14, 1948 (No. B-77918), 
stated: “* * * it is equally clear that the National Capital Parks, a unit of 
the Department of the Interior, is a Federal agency separate and distinct from, 
and divorced from any control by, the Government of the District of Columbia 
and its status as such is not affected by the circumstance that a part of its funds 
are provided by an appropriation act for the District of Columbia or that said 
funds are derived from the general fund of the District of Columbia.” In this 
connection, your attention is also called to the Comptroller General’s decision 
dated January 9, 1940 (19 Comp. Gen. 631), in which it was held that National 
Capital Parks is “a field service” of the National Park Service of the Department 
of the Interior and charged with the responsibility for the development and 
maintenance of the public parks of the National Capital under the direction of 
a superintendent. 

It is, therefore, apparent from the history of National Capital Parks set forth 
in this letter and the decisions of the Comptroller General referred to herein 
that employees of National Capital Parks are not “in or under the municipal 
government of the District of Columbia” and are entitled to the increase in pay 
granted by the above mentioned act. 

However, in order to avoid any possibility of the Auditor for the District of 
Columbia refusing to allow such increase in pay, the matter is now submitted 
to you for your official decision. Since the National Capital Parks is now 
making up its bi-weekly payroll including the increase in pay granted by the 
said act, an immediate reply is urgently requested. 


Each of the acts and the Executive order cited in your letter, supra, 
carefully have been examined and as stated in the decision of July 
14, 1948, B-77918, to you, it is clear that the National Capital Parks, 
a unit of the Department of the Interior, is a Federal agency separate 
and distinct from, and divorced from any control by, the government 
of the District of Columbia, and its status as such is not affected by the 
circumstance that a part of its funds are provided by an appropriation 
act for the District of Columbia or that said funds are derived from the 
general fund of the District of Columbia. 

It necessarily follows that employees of the National Capital Parks 
are not employees “in or under the municipal government of the 
District of Columbia” and therefore are not subject to the provisions 
of section 304 of the Postal Rate Revision and Federal Employees 
Salary Act of 1948, Public Law 900, approved July 3, 1948, which, so 
far as employees in or under the municipal government of the District 
of Columbia are concerned postpones the date of granting the in- 
crease in compensation provided by that act until such time as legis- 
lation providing adequate revenues to meet the obligation in the 
District of Columbia is enacted by the Congress and becomes effective. 
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[B-76782] 


Postal Rate Revision and Federal Employees Salary Act of 
1948—Aggregate Compensation Limitation—Salary of Li- 
brary of Congress Position Augmented by Honorarium 


The permanent provision of the Legislative Branch Appropriation Act, 1948, 
which limited to $10,000 the gross salary of any position in the Library of Congress 
which is augmented by payment of an honorarium from other than appropriated 
funds was not repealed or superseded by the Postal Rate Revision and Federal 
Employees Salary Act of 1948, which raised from $10,000 to $10,330 the limitation 
upon the aggregate compensation rate payable by reason of the provisions of the 
Federal Employees Pay Acts of 1945 and 1946 and the additional compensation 
provisions of said 1948 salary act, so as to increase the limitation as to such a 
position. 

Acting Comptroller General Yates to the Librarian of Congress, 
August 3, 1948: 


Consideration has been given your letter of July 9, 1948, as follows: 


In your decision B-76782, dated June 10, 1948, addressed to the Librarian of 
Congress, it was held that the $10,000 salary limitation provision contained in 
the Legislative Branch Appropriation Act, 1948, was in the nature of permanent 
legislation and was therefore applicable to future years. The question now 
arises whether the Federal L:mployees Salary Act of 1948 increases the aforemen- 
tioned salary limitation by $330. 

Section 303 of the Postal Rate Revision and Federal Employees 
Salary Act of 1948, Public Law 900, approved July 3, 1948, 62 Stat. 
1268, provides: 

Sec. 303. (a) Section 603 (b) of the Federal Employees Pay Act of 1945, as 
amended, is amended by striking out “$10,000” where it first appears in such 
section and inserting in lieu thereof “$10,330.” 

(b) Section 7 (b) of the Federal Employees Pay Act of 1946 is amended by 
striking out “$10,000” and inserting in lieu thereof “$10,330.” 

(c) No officer or employee shall by reason of any provision of this title be 
paid with respect to any pay period, basic compensation, or basic compensation 
plus any additional compensation provided by the Federal Employees Pay Act of 
1945, as amended, at a rate in excess of $10,330 per annum. 

As stated in decision of July 26, 1948, B-78269, 28 Comp. Gen. 63, 
that section does not purport to increase all salaries which formerly 
were fixed at or limited to $10,000 per annum. It only raises the 
limitation upon the aggregate rate payable by reason of the enactment 
of the Federal Employees Pay Acts of 1945 and 1946 from $10,000 to 
$10,330, and further provides in effect that no person, by reason of the 
enactment of Title III of the 1948 Act (which title, inter alia, includes 
section 301, infra, and section 303, supra), shall be paid with respect to 
any pay period, basic compensation plus any additional compensation 
provided by the 1945 Pay Act as amended, at a rate in excess of $10,330 
per annum. The only additional compensation provided for other 
than Postal employees by Public Law 900, approved July 3, 1948, is 
provided in section 301 of that act, 62 Stat. 1267, as follows: 


Sec. 301. Except as provided in section 303, each officer and employee of the 
Federal Government, and each officer and employee of the District of Columbia 
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municipal government, whose rate of compensation is increased by section 2, 3, 


4, 5, or 6 of the Federal Employees Pay Act of 1946 shall receive additional com- 
pensation at the rate of $330 per annum: Provided, That any employee paid on 
an hourly or part-time basis shall receive additional compensation at the rate of 
20 cents per hour. 

Section 2 of the Federal Employees Pay Act of 1946, 60 Stat. 216, 
provided an increase in Classification Act pay rates and section 5 of 
that act, 60 Stat. 217, provided an increase in pay rates for positions in 
the legislative branch. Accordingly, in the absence of some other 
provision of law, the additional compensation provided by section 301 
of the 1948 Pay Act, supra, is payable to employees of the Library of 
Congress whose rate of compensation is increased by those sections. 
However, with respect to any employee in the Library of Congress who 
occupies a position the salary of which is augmented by payment of an 
honorarium from other than appropriated funds, there is for consid- 
eration that portion of the Legislative Branch Appropriation Act, 
1948, 61 Stat. 372, included under “Salaries, Library, Proper” which 
provides in effect, that the total compensation of such a position will 
not exceed $10,000. That provision is as follows: 

* * * Provided, That hereafter the gross salary of any position in the 
Library which is augmented by payment of an honorarium from other than appro- 
priated funds shall not exceed such rate as, combined with the honorarium, will 
not exceed $10,000. 

The decision of June 10, 1948, B-76782, referred to in your letter, 
supra, held that proviso to be permanent legislation. There is nothing 
in the Postal Rate Revision and Federal Employees Salary Act of 
1948 which expressly repeals such a special limitation on the gross 
salary payable as is contained in that section, and I find no indication 
of any intent on the part of Congress which would necessarily imply 
that such provision has been repealed or superseded. 


Accordingly, the question presented is answered in the negative. 


[B-78511] 


Compensation—Rates—Increases Under Postal Rate Re- 


vision and Federal Employees Salary Act of 1948—Office 
of Recorder of Deeds: 


Section 304 of the Postal Rate Revision and Federal Employees Salary Act of 
1948, excluding employees “in or under the municipal government of the District 
of Columbia” from the benefits of the salary increase provisions of the act, is 
applicable to employees of the Office of Recorder of Deeds, whose funds are 
appropriated out of the general fund of the District of Columbia and whose 
duties, concerned solely with functions relating to the District of Columbia, have 
not been placed in or under any other branch of the Federal Government. 
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Acting Comptroller General Yates to the Recorder of Deeds, District 
of Columbia, August 4, 1948: 


I have your letter of July 19, 1948, as follows: 


I herewith am requesting a formal opinion from your office as to the affect 
of Public Law No. 900, 80th Congress, Chapter 830, second session, H. R. 6916 
entitled “An Act to provide for permanent postal rates and to provide pay in- 
creases for government employees.” 

Title 3, Section 304 states: “The provisions of this Act granting an increase 
in compensation to employees of the United States and of the District of Columbia 
shall not apply to any employee in or under the municipal government of the 
District of Columbia prior to the time that legislation providing adequate reve- 
nues to meet the obligation in the District of Columbia is enacted by the Congress 
and becomes effective.” 

This office was created by an Act of Congress as an agency separate and apart 
from the administrative government of the District of Columbia. The organic 
law creating the office, which has never been changed, is as follows: 

“Sec. 45-701 (D. C. Code 1940). Appointment and Duties:—There shall be 
a Recorder of Deeds of the District, appointed by the President, by and with 
the advice and consent of the Senate, who shall record all deeds, contracts, and 
other instruments in writing affecting the title or ownership of any real estate 
or personal property in the District which shall have been duly acknowledged 
and certified, and who shall perform all requisite services connected therewith 
and shall have charge and custody of all the records, papers, and property apper- 
taining to his office.” 

At no time has this office been considered as within the framework of the 
municipal government of the District of Columbia, and, as such, it is my opinion 
that like other independent agencies, i. e.; National Capital Park and Planning 
Commission, National Guard, Register of Wills, etc., whose budgetary requests 
are considered along with the District of Columbia budgetary estimates for 
the sake of convenience, we believe we are entitled to the salary increases under 
this Act. 


Section 304 of the Postal Rate Revision and Federal Employees 
Salary Act of 1948, Public Law 900, approved July 3, 1948, 62 Stat. 
1268, by its terms is applicable to “employees in or under the municipal 
government of the District of Columbia.” The section originally was 
introduced by Senator Cain as an amendment to the pending legisla- 
tion and was adopted as modified by Senator Taft. It is apparent 
from the statement made by Senator Cain at the time of introducing 
the amendment that the purpose of the section is to prevent the incur- 
rence of a deficiency in the revenues of the District of Columbia. See 
page 9252, volume 94 of the Congressional Record. Appropriations 
for the Office of Recorder of Deeds are carried in the District of 
Columbia Appropriation Act and are appropriated out of the general 
fund of the District of Columbia, which, for the current fiscal year, 
is composed of revenues of the District of Columbia other than those 
applied by law to special funds, and $11,000,000 appropriated out of 
the Federal Treasury. See the District of Columbia Appropriation 
Act, 1949, Public Law 724, approved June 19, 1948, 62 Stat. 537. 

In view of the purpose which Congress sought to accomplish by 
the enactment of section 304 of Public Law 900, it cannot be presumed 
that the word “municipal” was used in said section in any restricted 
or limited sense. Rather, it must be presumed that, by the use of the 
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phrase “in or under the municipal government of the District of 
Columbia,” Congress intended to include all employees engaged in 
functions which primarily are those of the District of Columbia and 
who are not “in or under” some branch of the Government of the 
United States as distinguished from the government of the District 
of Columbia. 

It is apparent from a reading of section 45-701 of the 1940 Edition 
of the District of Columbia Code, quoted in your letter, supra, as well 
as subsequent sections of that Code, that the duties of the Office of 
Recorder of Deeds are concerned solely with functions relating to the 
District of Columbia, and those duties have not been placed in or under 
any other branch of the Federal Government. 

For the reasons indicated it is concluded that employees in the Office 
of Recorder of Deeds, District of Columbia, are employees “in or under 
the municipal government of the District of Columbia,” as those words 
are used in section 304 of the act approved July 3, supra, and, as such, 
are subject to the provisions of said section, which, so far as such em- 
ployees are concerned, postpones the date of granting the increase in 
compensation provided by the Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948 until such time as legislation providing 
adequate revenues to meet the obligation in the District of Columbia 
is enacted by the Congress and becomes effective. 


[B-78215] 


Postal Rate Revision and Federal Employees Salary Act of 
1948—Compensation on Per Diem Basis; Compensation 
on Fee Basis 


The provisions of section 301 of the Postal Rate Revision and Federal Employees 
Salary Act of 1948 which, in contemplation of a full year’s service, authorize the 
payment of additional compensation at the rate of $330 per annum, are for appli- 
cation to the per diem compensation of supervising conciliation commissioners 
of the judicial branch of the Government upon a prorated daily basis, by adding 
1/260 of $330 to the previous per diem rate as increased by the Federal Employees 
Pay Acts of 1945 and 1946. 


The provisions of section 301 of the Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, authorizing the payment of additional compensation 
at the rate of $330 per annum, are not applicable to officers and employees whose 
compensation is fixed upon a fee basis, and, therefore, no additional compensa- 
tion may be paid thereunder to United States commissioners, United States com- 
missioners in Alaska, or conciliation commissioners. 


Acting Comptroller General Yates to the Director, Administrative 
Office of the United States Courts, August 4, 1948: 


T have your letter of July 8, 1948, requesting decision whether section 
301, Title ITI, of the Postal Rate Revision and Federal Employees Sal- 
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ary Act of 1948, Public Law 900, is applicable to the compensation of 
United States commissioners, United States commissioners in Alaska, 
supervising conciliation commissioners, and conciliation commission- 
ers, and, if so, the formulas to be used in applying the increases to their 
respective compensations. 

Section 301 of the act of July 3, 1948, Public Law 900, 62 Stat. 1267, 
provides: 


Sec. 301. Except as provided in section 303, each officer and employee of the 
Federal Government, and each officer and employee of the District of Columbia 
municipal government, whose rate of compensation is increased by section 2, 3, 
4, 5, or 6 of the Federal Employees Pay Act of 1946 shall receive additional com- 
pensation at the rate of $330 per annum: Provided, That any employee paid on 
an hourly or part-time basis shall receive additional compensation at the rate of 
20 cents per hour. 


Section 21 of the act of May 28, 1896, 29 Stat. 184, which prescribed 
the fees which might be charged by United States commissioners, was 
amended by the act of August 1, 1946, 60 Stat. 752, 753, which provides 
in pertinent part: 


Sec. 21. The fees of the United States commissioners for the following services 
in connection with criminal cases shall be provided in the following subdivision 
of this section. The additional compensation provided for by section 521 of the 
Federal Employees Pay Act of 1945, as amended by section 6 of the Federal Em- 
ployees Pay Act of 1946, shall apply to the fees for the specified services prescribed 
in this Act. 


* * * * * ~ * 


Sec. 3. No commissioner may receive compensation for his services in that 
capacity in excess of $7,500 for any one calendar year (exclusive of additions 
under section 521 of the Federal Employees Pay Act of 1945 as amended by section 
6 of the Federal Employees Pay Act of 1946). 

Src. 4. None of the provisions hereof shall apply to United States commissioners. 
in the Territory of Alaska. 


With respect to United States commissioners in Alaska, 48 U. S. C. 
116 provides: 


§ 116. Accounts of fees and expenses. 

An accurate detailed account of all fees earned and expenses incurred by com- 
missioners and deputy marshals shall be prepared in duplicate quarterly, duly 
verified by the oath of the commissioner or deputy marshal rendering the account, 
and forwarded to the clerk for the proper division of the district court and 
approved by the judge thereof, if found to be in accordance with law. After 
approval by the judge the original of each such account shall be forwarded by 
the clerk to the Department of Justice for revision and the duplicate filed in 
the court. All net fees earned in excess of the sum of $3,000 per calendar year 
or in excess of that rate for a less period, by any commissioner or deputy marshal, 
shall be annually paid to the clerk of the proper division of the court to be avail- 
able for incidental expenses of the district court of the proper division, such 
payment of such incidental expenses to be accompanied by a verified detailed 
statement of said clerk. 


Instructions were issued to Commissioners for the District of Alaska 
by the Attorney General, January 1, 1911, which instructions you state 
were adopted by the administrative office, United States Courts. Sec- 
tion 1568 of such instructions incorporates therein verbatim the pro- 
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visions of section 5 of the act of March 3, 1909, 35 Stat. 841, 48 U.S. C. 
116, supra. 

Sections 521 and 522 of the Federal Employees Pay Act of 1945, 59 
Stat. 301, 302, provide for additional compensation to each officer and 
employee in or under the judicial branch. Section 6 of the Federal 
Employees Pay Act of 1946, 60 Stat. 217, also grants additional com- 
pensation to such employees. 

The fees of conciliation commissioners and the per diem compensa- 
tion of supervising conciliation commissioners have been held subject 
to the increases in the 1945 and 1946 pay acts, 25 Comp. Gen. 158 and 
907. With respect to the application of the alternative lump-sum in- 
crease of $250 in the 1946 pay act to the per diem rates payable to 
supervising conciliation commissioners, it was stated in 25 Comp. Gen. 
907, at page 908: 

With respect to your second question, it appears that a reasonable interpreta- 
tion of the statutory provision in question requires the conclusion that the alter- 
nate increase of $250 per annum prescribed thereby contemplates persons in a 
pay status on each workday in a year and is for application on a pro rata basis 
in the case of persons not so employed. Compare in this connection the pro- 
visions of 604 (d) of the Federal Employees Pay Act of 1945, 59 Stat. 295, 304, 
prescribing the rule for following in a case where it is necessary to convert a 
basic monthly or annual rate to a basic weekly, daily, or hourly rate. As the 
increase of 14 per centum on the maximum basic daily rate of $11.46 previously 
payable to a supervising conciliation commissioner gives a daily increase of $1.60 
and there are 260 working days in a year it is obvious that the increase exceeds 
the rate of $250 per annum. Consequently, your second question is answered 
in the negative. 

As the $330 increase granted by the 1948 act also contemplates a 
full year’s service, it follows, in line with the decision just quoted, that 
it should be applied to the per diem compensation of supervising con- 
ciliation commissioners upon a prorated daily basis by adding 1/260 
of $330 to the previous per diem rate as increased by the 1945 and 1946 
pay acts. 

With respect to the application of the 1945 pay act to the fees of 
conciliation commissioners, it was stated in 25 Comp. Gen. 158, at 
page 161: 

It is understood that there are no fixed pay periods for conciliation commis- 

sioners who usually are paid on vouchers as they are presented, and that supervis- 
ing conciliation commissioners usually are paid once a month. In view thereof, 
you are authorized to adopt such procedure in making payments of the increased 
rates to these officers in accordance with the above stated formulas as are deemed 
administratively expedient, such as the procedure previously adopted under the 
War Overtime Pay Act of 1943, 57 Stat. 75, to which you call attention ; provided, 
however, that the limitations prescribed by the statute are not exceeded during 
the fiscal year. 
However, as the increases in the 1945 and 1946 pay acts were upon a 
percentage basis, the formulas used in applying such increases to the 
fees of conciliation commissioners are not practicable of application to 
the lump-sum addition of $330 provided by the 1948 pay act. 
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Conciliation commissioners are paid upon a fee basis without regard 
to the time necessary to hear a particular case. In other words, they 
are not paid upon a time basis. 

United States commissioners, both in the United States and Alaska, 
are also paid upon a fee basis, some submitting regular reports every 
quarter and others submitting accounts irregularly because of small 
salary earnings or because no fees whatever are involved in a par- 
ticular quarter. While the fees of United States commissioners and 
United States commissioners for Alaska and conciliation commission- 
ers were all increased pursuant to section 6 of the Federal Employees 
Pay Act of 1946 and thus come within the literal scope of the language 
used in section 301 of the 1948 pay act, I find no practical means—and 
none has been suggested by you—of applying the 1948 law to officers 
and employees paid upon a fee basis. It is not believed that it was 
the intention of the Congress to grant additional compensation to such 
officers or employees. 

In construing the application of a statute the courts have held that 
it is permissible to look to its evident spirit and purpose as well as 
to the strict letter of the law; that the strict letter must yield to its 
evidenced spirit and purpose when necessary to give effect to the intent 
of the Congress; that unjust or absurd consequences are, if possible, 
to be avoided; that it will always be presumed that the legislative 
body intended exceptions to its Janguage which would avoid results 
of this character; and that constructions of statutes are to be made 
according to the intention of the makers and sometimes are to be 
expounded against the letter of the law to preserve the intent. See 19 
Comp. Gen. 516, and cases therein cited. 

It should be borne in mind that Title III of the 1948 pay act was 
evolved in the closing hours of the Congress, without time for mature 
study in formulating the language used. As indicative of the probable 
intent of the Congress, attention may be invited to Title I of that 
act, granting additional compensation to postal employees, which had 
more mature consideration by the Congress. Section 101 of Title I, 
62 Stat. 1260, grants a flat increase to postal employees similar to the 
flat rate granted Federal employees generally, and section 102 of that 
act, 62 Stat. 1261, provides: 

Sec. 102. The provisions of this Act shall not apply to skilled-trades employees 
of the mail-equipment shops, job cleaners in first- and second-class post offices, 
and employeee who are paid on a fee or contract basis. [Italics supplied.] 

To attempt to apply the $330 additional compensation to fee basis 
officers or employees might result in such an amount being paid a 
number of individuals who earned no fees whatever or whose fees in a 
particular year amounted to much less than the additional compensa- 
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tion. That would result in an absurdity—certainly not intended by the 
Congress. 17 Comp. Gen. 736; 19 id. 516. Accordingly, there ap- 
pears justified the conclusion that section 301 of the pay act of 1948, 
Public Law 900, is not applicable to any officer or employee whose com- 
pensation is fixed upon a fee basis; hence, no additional compensation 
may be paid thereunder to United States commissioners, United States 
commissioners in Alaska, or conciliation commissioners. 


[B-78173] 


Transportation—Household Effects—Temporary Storage; 
Weight Determination 


Where the household effects of a transferred employee were shipped by van 
and at destination placed in temporary storage, the charges incurred for wrapping 
and preparing the effects for storage, even though all or a portion of such charges 
might not have been incurred in connection therewith had the effects moved by 
rail, may be considered necessary expenses incidental to storage for allowance 
under section 12 (b) of Executive Order No. 9805, as added by Executive Order 
No. 9933, providing for the reimbursement of the actual cost of temporary storage 
not to exceed the commuted rate specified therein. 


The household effects of a transferred employee, consisting of technical books, 
papers, drawing instruments, and supplies, which were shipped by express in a 
corrugated box without being crated are not to be considered as having been 
packed and crated in the manner contemplated by section 16 of Executive Order 
No. 9805 so as to require that the allowable sum under said Executive order be 
computed on eighty percent of the gross shipping weight, and, therefore, the actual 
weight may be used in computing the amount to be allowed for the effects shipped 
at Government expense. 

Acting Comptroller General Yates to J. C. Allen, Federal Works 
Agency, August 6, 1948: 

Reference is made to your letter of June 30, 1948, file No. C-1.23, 
transmitting two vouchers, one in favor of William E. Reed and the 
other in favor of Clarence F. Wasser both covering amounts alleged to 
be due, as reimbursement upon a commuted basis, for charges incurred 
for temporary storage of household effects incident to permanent trans- 
fers of duty station as employees of the Public Roads Administration. 
You request an advance decision as to whether in computing the sum 
allowable under Executive Order 9933 of February 27, 1948, for tem- 
porary storage charges, there is for consideration not only the actual 
expenses of temporary storage but also those expenses incurred inci- 
dental to such storage. 

By travel order No. 677, dated January 12, 1948, William E. Reed 
was authorized to proceed from Ogden, Utah, his official station, to 
Springfield, Illinois, for permanent duty, and shipment of his personal 
effects and household goods at Government expense was authorized 
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therein. The employee’s household goods were shipped by van from 
Ogden on January 16 and arrived in Springfield on February 2, 1948. 
In view of his inability to complete arrangements for suitable living 
quarters until February 16, the employee placed his household effects 
in storage from the date of their arrival at Springfield until February 
16, at which time they were moved to his new residence. It seems that 
payment for shipment of the effects already has been accomplished. 
The employee now claims an additional sum of $129.60 as reimburse- 
ment for temporary storage of 8,100 pounds of household effects during 
the above-stated period based upon the commuted rate of $1.60 per hun- 
dred pounds as authorized under Executive Order 9933. The charges 
actually incurred by the employee, totaling $138.98, as evidenced by the 
receipted bill on file, cover wrapping and preparing goods for storage, 
warehouse handling, storage for one month, storage insurance, cost of 
moving goods from warehouse to residence at Springfield, and Federal 
transportation tax. You state in your letter that while it is your belief 
that Executive Order 9933 contemplates payment of both temporary 
storage charges and expenses incidental thereto, you are inclined to 
the view that the item of expense of preparing the goods for storage 
should be borne by the employee because “if the goods had been shipped 
by rail, they would have been crated so that no extra expense would 
have been incurred in the preparation for storage.” 

The pertinent provisions of Executive Order 9805 of November 
25, 1946, as amended by Executive Order 9933 of February 27, 1948 
(retroactively effective as of July 1, 1947), are as follows: 


Sec. 6. Weight limit——The weight of the household goods and personal effects 
transported at Government expense shall not exceed 7000 pounds if uncrated or 
3750 pounds if crated or the equivalent thereof when transportation charges are 
based on cubic measurement and when the amount payable by the Government 
is computed solely on the basis of the cubic measurement of the goods shipped. 

+ 7 + 7 * + * 

Sec.12 (a) * * * 

(b) Commutation of expenses—temporary storage.—In lieu of the payment of 
actual expenses of temporary storage of household goods and personal effects in 
the case of transfers between points within the continental United States and 
in addition to allowance under Schedule A, reimbursement shall be made to the 
employee at the commuted rate of $1.60 per hundred pounds for the first 30 
days of storage or fraction thereof plus 40¢ per hundred pounds for the next 
30 days or fraction thereof: Provided, however, that the amount of the reimburse- 
ment shall not exceed the amount actually paid by the employee for the storage 
in question. Any claim for reimbursement for temporary storage shall be sup- 
ported by the original or certified copy of the receipted warehouse bill. 

” * os + * + * 


Sec. 16. Determination of weight.—For the purpose of determining the rates 
and computing the amounts to be allowed for the household goods and personal 
effects shipped at Government expense, there shall be used the net weight of 
such goods and effects uncrated, and such weight shall include the weight of 
containers and packing materials which are required to protect articles of fragile 
or breakable nature. When such goods and effects are crated and packed for 
shipment, the net weight for consideration herein shall be eighty per cent of 
the gross shipping weight. Such net weights shall not exceed 7,000 pounds for 
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employees with immediate families and 2,500 for employees without immediate 
families. 

You are advised that under section 12 (b) of Executive Order 9933, 
quoted above, necessary expenses incidental to temporary storage of 
an employee’s household goods—as distinguished from transportation 
costs—may be allowed in an amount which, together with the actual 
storage charge, does not exceed the maximum amount allowable under 
the commuted rate specified therein. B-75797, June 15, 1948, 27 
Comp. Gen. 753; B-76210, June 1, 1948; B-76371, June 23, 1948. 
Moreover, where the effects are shipped by van and are placed in 
temporary storage at destination, charges incurred for wrapping and 
preparing the goods for storage properly may be considered as a nec- 
essary expense incidental to such storage, even though all or at least 
a portion of such charge might not have been incurred as incidental 
to storage had the effects actually moved by rail. 

It is noted from the submitted voucher that the weight of the effects 
shipped by Mr. Reed was 8,100 pounds, and it is not entirely clear 
to this Office upon what basis the claim of $1.60 per hundred pounds 
for a weight in excess of 7,000 pounds is predicated. In the event the 
effects were not packed and crated for shipment, as apparently is the 
case here, reimbursement would not be proper in excess of $112 (7,000 
pounds @ $1.60 per cwt.). See sections 6 and 16 of Executive Order 
9805, swpra. 

By travel order No. 673 of January 8, 1948, Clarence F. Wasser was 
authorized to proceed from Richmond, Virginia, his official station, to 
Jefferson City, Missouri, for permanent duty, and shipment of his 
household goods and personal effects at Government expense was au- 
thorized therein. It appears that the employee shipped a portion of 
his effects by express and the balance by motor van. Reimbursement 
of $6.71 apparently was claimed for an express shipment of 78 pounds. 
However, administratively, payment was allowed only in the sum of 
$5.85 (62 pounds, or 80 percent of 78 pounds, @ $9.43) because section 
16 of Executive Order 9805 provides that when goods are “crated and 
packed for shipment, the net weight for consideration herein should 
be eighty per cent of the gross shipping weight.” For the van ship- 
ment of 989 miles claim was made for $523.72 (6,220 pounds @ $8.42). 
Reimbursement was allowed administratively in the sum of $523.09, a 
reduction of 63 cents being required by section 8 of Executive Order 
9805, which section provides, in pertinent part, that “the cost to the 
Government shall not exceed the cost of shipment in one lot by the 
most economical route from the last official station to the new.” In 
other words, since reimbursement for shipment of 6,282 pounds (6,220 
pounds plus 62 pounds) at the commuted rate of $8.42 per cwt. is 
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$528.94, and $5.85 already had been allowed, the net sum allowable 
was determined to be $523.09. The employee now claims the addi- 
tional sum of $109.06 as reimbursement for temporary storage charges 
incurred at Richmond, Virginia, during the period January 28 to 
March 16, 1948, including the cost of drayage from residence to storage. 

Since the sum claimed for temporary storage, namely, $109.06, is 
less than the maximum amount allowable under Executive Order 9933 
for storage of 6,220 pounds for 60 days, or $124.40, allowance thereof 
would appear to be proper under the rule enunciated above in connec- 
tion with the claim of William E. Reed. 

On the same voucher, the employee reclaims $1.35 of the $1.49 
deducted on the previously submitted vouchers covering transporta- 
tion of his household goods and personal effects. In support of his 
reclaim he stated that the effects shipped by express—consisting of 
technical books, papers, drawing instruments, and supplies—were “not 
crated and the only packing was a corrugated box and string,” and 
that, therefore, the proper weight for use under section 16 of Execu- 
tive Order 9805 in computing the sum due is 78 pounds, not 62 pounds 
as used by the administrative office. That is to say, he contends that 
payment should be allowed for shipment in one lot of 6,298 pounds at 
$8.42 per ewt., or a total of $530.29 less the total sum previously 
allowed, $528.94. 

It is the view of this Office that it reasonably may be concluded from 
the facts of record that the effects shipped by express were not packed 
and crated in the manner contemplated by section 16 of Executive 
Order 9805 so as to require that the allowable sum be computed upon 
a net weight of 62 pounds of effects. Stated differently, the net weight 
for consideration in the instant case for the purpose of determining 
the rate and computing the amount to be allowed is the actual weight 
of the goods shipped by express, or 78 pounds. Accordingly, the 
reclaim of $1.35 is for allowance. 

Action on the submitted vouchers should be taken in accordance 
with the above. 

The vouchers are returned herewith. 


(CB-78841] 


Retirement—Civilian—Salary Deductions Upon Reemploy- 
ment 


Since a civil service retirement annuity is fixed on a yearly basis, the portion 
of the annuity allocable to a period of reemployment of an annuitant, which is 
required by section 2 (b) of the act of February 28, 1948, to be deducted from the 
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salary of the annuitant, would be 1/360 of the annuity for each day of actual 
service, and, for service less than a full day, %& of such daily rate for each hour 
worked. 


The compensation deduction equal to the civil service retirement annuity 
allocable to a period of reemployment of an annuitant, made pursuant to the 
provisions of section 2 (b) of the act of February 28, 1948, is not to be treated 
as a collection for deposit to miscellaneous receipts, nor is the amount thereof 
required to be deposited to the credit of the Civil Service Retirement and Dis- 
ability Fund, the net amount payable being for charging to the salary appropria- 
tion involved. 


Comptroller General Warren to the Librarian of Congress, August 
9, 1948: 

I have your letter of July 27, 1948, as follows: 

I wish to raise a question regarding the payment of salary to an annuitant 
who has been reemployed. In a specific instance here in the Library of Congress, 
we have prepared the payroll concerned by dividing the yearly annuity received 
by 2080 hours in order to arrive at an hourly rate to be deducted from the em- 
ployee’s classified salary rate. 

We have been informally advised by auditors from your office, that this employee 
is probably being underpaid and also that this question has never yet been pre- 
sented to your office. 

Public Law No. 426, 80th Congress, under Section 2 (b), provides in part as 
follows: “That no deductions for the retirement fund shall be withheld from the 
salary, pay, or compensation of such person, but there shall be deducted from 
the salary, pay, or compensation otherwise payable a sum equal to the retirement 
annuity allocable to the period of actual employment.” 

In order to arrive at an hourly rate of pay to be deducted from a sum equal 
to the retirement annuity, how many hours should be divided into the annual 
annuity? 

A further question is raised as to whether for payroll purposes the net amount 
should be charged against the appropriation from which the employee is being 
paid, or, whether, the gross amount should be charged and the difference de- 
posited to the credit of Symbol 8135.1, Donations, Civil Service Retirement and 
Disability Fund. 

The civil service retirement annuity is fixed on a yearly basis. 
Hence, that portion of the annuity allocable to one day represents 
1/360 of the total annuity. Consequently, in computing the deduction 
from the civilian compensation as required under section 2 (b) of 
Public Law 426, approved February 28, 1948, 62 Stat. 49, there should 
be deducted an amount equal to 1/360 of the annuity for each day of 
actual service. In the case of employees who work less than a full day, 
an amount equivalent to 14 of the daily rate should be deducted for 
each hour worked. 

With respect to your second question, while section 2 (b) of Public 
Law 426 contains no specific directions respecting the method of ac- 
counting for the deduction from compensation of the annuity pay- 
ments as therein provided, it appears that the requirement of said 
section 2 (b) will be met by effecting the deduction from the gross 
compensation payable for the civilian position—the net amount pay- 
able being for charging to the salary appropriation involved. In other 
words, the required deduction is not to be treated as a collection from 


the employee such as is required by section 3617, Revised Statutes, 


Comp. Gen. } DECISIONS OF THE COMPTROLLER GENERAL 89 


to be deposited to miscellaneous receipts, and neither is it required 
to be deposited to the credit of the fund, “Contributions, Civil Service 
Retirement and Disability Fund,” mentioned in your letter. 

The questions presented in your submission are answered accord- 


ingly. 


[B-78848] 


Air Mail—Rates—Effect of Section 201 of Act of July 3, 
1948 


The provisions of sections 1 and 3 of the air parcel post act of June 29, 1948— 
effective September 1, 1948—fixing, respectively, the air postage rate on matter 
exceeding 8 ounces at a zone rate, and on domestic air mail not exceeding 8 ounces 
at 5 cents per ounce, are not repealed by section 201 of the act of July 3, 1948, 
increasing, effective January 1, 1949, the rate on domestic air mail to 6 cents 
per ounce; rather, effective September 1, 1948, air parcel-post service should be 
in accordance with the earlier statute but, effective January 1, 1949, domestic air 
mail not exceeding 8 ounces should be increased to 6 cents per ounce pursuant to 
the later statute. 


Comptroller General Warren to the Postmaster General, August 9, 
1948: 


Reference is made to your undated letter received in this Office on 
July 29, 1948, in which a decision is requested as to the effect of the 
apparent conflict between the provisions of section 291 of the Postal 
Rate Revision Act, Public Law 900, 80th Congress, approved July 3, 
1948, 62 Stat. 1261, and the Air Parcel Post Act, Public Law 819, 80th 
Congress, approved June 29, 1948, 62 Stat. 1097, 1098. The conflict 
between the provisions of the two acts is described in your letter as 
follows: 


Pursuant to section 1 of Public Law 819, the rate of postage on mailable matter 
exceeding eight ounces in weight, but not weighing more than seventy pounds 
nor measuring more than one hundred inches in length and girth combined, when 
carried by air, is established at a zone rate. Section 3 of that measure amends 
section 1 of the Act of August 14, 1946 (Public Law 730, Seventy-ninth Congress, 
second session ), to provide that the rate of postage on domestic air mail weighing 
eight ounces or less “shall be 5 cents for each ounce or fraction thereof,” and 
provides “that the rate of postage on air mail of the first class weighing in excess 
of eight ounces shall be at the rate provided for air parcels but in no case shall be 
less than 3 cents an ounce or fraction thereof.” This measure becomes effective 
“on the first day of the third month following the month of enactment.” 

The first sentence of section 201 of Public Law 900 provides that “The rate of 
postage on all domestic air mail as defined in Public Law 730, Seventy-ninth 
Congress, shall, except in the case of postal cards and private mailing or post 
cards, be 6 cents for each ounce or fraction thereof.” As defined in Public Law 
730, approved August 14, 1946 (39 U. S. C. 462a), the term “domestic air mail” 
embraces “all mailable matter being transported as mail by air within the con- 
tinental United States, within any territory or possession of the United States, 
within any geographical area which is a protectorate of the United States, or 
between any of the aforesaid.” 

x _ postal rates established by Public Law 900 become effective January 1, 
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From an examination of the above-cited laws, it is apparent that the provi- 
sions of the first sentence of section 201, Public Law 900, are in conflict with the 
provisions of sections 1 and 8 of Public Law 819. In view of the fact that Public 
Law 900 was passed by Congress and approved by the President subsequent to 
the passage and approval of Public Law 819, and the further fact that Public Law 
819 becomes effective September 1, 1948, whereas section 201 of Public Law 900 
becomes effective January 1, 1949, the Department is confronted with the question 
whether the provisions of sections 1 and 3 of Public Law 819 are, by necessary 
implication, repealed as of January 1, 1949, the effective date of section 201 of 
Public Law 900. 

As pointed out in your letter, nothing contained in the legislative 
history of the Air Parcel Post Act discloses an intention that the 
legislation should be other than permanent legislation. Moreover, I 
find nothing in the legislative history of the Postal Rate Revision Act 
which indicates that any consideration was given to the Air Parcel 
Post Act or that any impairment of the terms thereof was intended. 
Certainly, it reasonably may not be presumed that it was the intent of 
the Congress to establish an air parcel post service effective as of 
September 1, 1948, and on the following day to enact legislation which 
would, in effect, terminate such service on January 1, 1949. Laws are 
to be given a sensible construction and a literal application of a statute 
which would lead to absurd consequences should be avoided whenever 
a reasonable application can be given it consistent with the legislative 
purpose. United States v. Katz, 271 U.S. 354, 357. Moreover, the 
Postal Rate Revision Act is a general statute, while the Air Parcel Post 
Act is a special statute, and it is an established rule of statutory con- 
struction that a later general statute is not to be construed as affecting 
the operation of an earlier special statute unless the special statute is 
expressly repealed or is so wholly inconsistent that its repeal must, of 
necessity, be implied. United States v. Nia, 189 U.S. 199; Rodgers v. 
United States, 185 U. S. 83; Ex parte Crow Dog, 109 U. S. 556, 570; 
Washington v. Miller, 235 U. S. 422; Baltimore National Bank v. Taw 
Commission, 297 U. 8. 209, 215. The Air Parcel Post Act is not ex- 
pressly repealed by the Postal Rate Revision Act. Neither is it so 
wholly inconsistent as to require its repeal by implication. Repeals 
by implication, as pointed out in your letter, are not favored and, 
where there are two acts on the same subject, the rule is to give effect 
to both, if possible. This rule would seem to have particular applica- 
tion where, as disclosed by the record here, both acts were passed at the 
same session and on consecutive days. 

Accordingly, it appears that a proper construction of the two stat- 
utes here involved requires the establishment ef the air parcel post 
service, effective September 1, 1948, in accordance with Public Law 
819, approved June 29, 1948, and the increase on January 1, 1949, of 
postal rates for domestic air mail of eight ounces or less in weight 
from five cents to six cents per ounce, in accordance with Public Law 
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900, approved July 3, 1948, all other provisions of Public Law 819 to 
remain in effect and unchanged after January 1, 1949. Otherwise 


proper expenditures based on such a construction will not be questioned 
by this Office. 


[B-6061] 


Compensation—Rates—Increases Under Postal Rate Re- 
vision and Federal Employees Salary Act of 1948—Part 
Time Employees 


In computing the rates of pay of employees occupying part time classified posi- 
tions at rates based upon the per annum salary rates fixed by the Classification 
Act, as further increased by section 301 of the Postal Rate Revision and Federal 
Employees Salary Act of 1948, the $330 additional compensation authorized by 
said section 301 is to be added to the per annum salary rate and the rate thus 
established is to be reduced to a part time rate in accordance with section 604 (d) 
(2) of the Federal Employees Pay Act of 1945. 


The proviso to section 301 of the Postal Rate Revision and Federal Employees 
Salary Act of 1948, granting 20 cents per hour additional compensation to em- 
ployees paid on an hourly or part time basis, is to be considered as for application 
only to those employees whose hourly or part time rates are fixed otherwise than 
by comparison with per annum classified salary rates. 


Comptroller General Warren to Director, Administrative Office of 
the United States Courts, August 10, 1948: 


There has been considered a letter of July 21, 1948, from the Assist- 
ant Director, as follows: 


There are enclosed two copies of Schedule of Annual Salary Rates For Part- 
Time Service and Salary Table For Part-Time Employees of the Judiciary For 
Bi-Weekly Pay Periods, for the use of certifying and disbursing officers of the 
Federal Judiciary, effective with respect to salaries earned on and after July 12, 
1948. The schedule and table incorporate the increase in compensation of twenty 
cents per hour provided by the Federal Employees Salary Act of 1948, Public 
Law 900, approved July 3, 1948, for employees paid on an hourly or part-time 
basis. The table provides also for the increase from five to six per cent in the 
amount to be deducted from salaries for deposit to the credit of the civil service 
retirement and disability fund in accordance with the Act of February 28, 1948, 
Public Law 426. 

The Schedule of Annual Salary Rates for Part-Time Service is formulated by 
this office to standardize the rates of compensation for part-time employees of 
the Judiciary based upon the Classification of their positions by grades which 
conform with the grades under the Classification Act of 1923, as amended, for 
full-time service and the proportion, expressed in percentages and hours of 
service annually, that the average time employed bears to full time employment. 
The annual increases, based upon the hourly rate of twenty cents under the 
Federal Employees Salary Act of 1948, and the new basis annual rates of com- 
pensation also are indicated in the schedule. 

It will be appreciated if you will have the accuracy of the schedule and table 
verified as soon as may be practicable and inform me of your approval of them 
so that they may be promulgated at the earliest date possible. 


It appears from your letter that the part-time salaries referred to 
therein are based upon per annum rates fixed by the Classification Act 
for similar positions and prorated upon the basis of the percentage of a 
full-time position required for the performance of the part-time job. 
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The salary schedules proposed for use in connection with the com- 
pensation increase provided by Public Law 900 have been prepared 
to show such percentage method in computing part-time salary rates, 
plus an additional 20 cents per hour for each hour of service as author- 
ized by section 301 of Public Law 900, 62 Stat. 1267, which provides: 

Sec. 301. Except as provided in section 303, each officer and employee of the 
Federal Government, and each officer and employee of the District of Columbia 
municipal government, whose rate of compensation is increased by section 2, 3, 
4, 5, or 6 of the Federal Employees Pay Act of 1946 shall receive additional com- 
pensation at the rate of $330 per annum: Provided, That any employee paid on an 
hourly or part-time basis shall receive additional compensation at the rate of 20 
cents per hour. 

While a literal interpretation of the proviso in the above-quoted 
section would seem to warrant the computation of part-time increases 
under Public Law 900 in the manner proposed in the submitted sched- 
ules, it is not believed that it was the intention of the Congress that the 
20 cents per hour increase authorized therein should be granted to all 
part-time employees irrespective of the manner in which their basic 
compensation is computed. It is beyond question that a full-time em- 
ployee occupying a classified position becomes entitled to the increase 
of $330 per annum, which thus becomes a part of his per annum ciassi- 
fied salary. Section 604 (d) (2) of the Federal Employees Pay Act of 
1945, 59 Stat. 304, provides: 

(d) os * * 

(2) Whenever for any such purpose it is necessary to convert a basic monthly 
or annual rate to a basic weekly, daily, or hourly rate, the following rules shall 
rae "A monthly rate shall be multiplied by twelve to derive an annual rate; 

(B) An annual rate shall be divided by fifty-two to derive a weekly rate; 

(C) A weekly rate shall be divided by forty to derive an hourly rate; and 

(D) A daily rate shall be derived by multiplying an hourly rate by the number 
of daily hours of service required. 

As Public Law 900, supra, indicates no intention on the part of the 
Congress to repeal or change the method so prescribed by statute, the 
compensation of all part-time classified positions should be computed 
in accordance therewith, that is, in computing the rates of pay of part- 
time positions, the rates of pay of which are based upon the per annum 
rates fixed by the Classification Act, $330 is to be added to the per 
annum salary rate and the rate thus established is to be reduced to a 
part-time rate in accordance with section 604 (d) (2), supra. The 
proviso granting 20 cents per hour to per hour and part-time em- 
ployees is to be considered as for application only to those employees 
whose hourly or part-time rates are fixed otherwise than by com- 
parison with per annum classified salary rates. 

In view of the foregoing, I must withhold my approval of the sub- 
mitted salary schedules, which are returned herewith for computation 
in accordance with the foregoing. 
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[B-78512] 


Compensation—Rates—lIncreases Under Postal Rate Re- 
vision and Federal Employees Salary Act of 1948—Office 
of the Register of Wills and Clerk of the Probate Court 


The provisions of section 304 of the Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, excluding employees “in or under the municipal gov- 
ernment of the District of Columbia” from the benefits of the salary increase 
provisions of the act, do not preclude payment of the salary increases to employees 
of the Office of the Register of Wills and Clerk of the Probate Court, a unit of the 
District Court of the United States for the District of Columbia which is a part 
of the judicial branch of the Government. 


Comptroller General Warren to the Register of Wills and Clerk of 
the Probate Court, District Court of the United States for the Dis- 
trict of Columbia, August 11, 1948: 


Ihave your letter of July 19, 1948, as follows: 


Section 304 of the enrolled act (H. R. 6916) 80th Congress, Second Session, 
entitled “An Act to provide for permanent postal rates and to provide pay in- 
creases for Government employees” provides in part as follows: 

“The provisions of this Act granting an increase in compensation to the em- 
ployees of the United States and of the District of Columbia shall not apply to 
any employee in or under the municipal government of the District of Columbia 
prior to the time that legislation providing adequate revenue to meet the obliga- 
tion in the District of Columbia is enacted by the Congress and becomes effective.” 

The Office of the Register of Wills and Clerk of the Probate Court is in every 
respect under the control and jurisdiction of the District Court of the United 
States for the District of Columbia (Sec. 120 and Sec. 121, (as amended by the 
Act of April 24, 1926, 44 Stat. 322) D. C. Code 1901—Act of July 14, 1892, 27 Stat. 
153). There is but one oflice, the Register of Wills being also the Clerk of the Pro- 
bate Court in accordance with the above-mentioned Section 120 of the Code. 

This office is not, nor has it ever been, a branch of the government of the District 
of Columbia, despite the fact that its funds are provided for in the annual ap- 
propriation acts for the District of Columbia. In its decision of January 21, 
1943, (22 Comp. Gen. 685) holding that this office is not a part of the government 
of the District of Columbia but is a branch of the District Court of the United 
States for the District of Columbia, your office stated in part as follows: 

“In decision of August 19, 1925, 5 Comp. Gen. 130, 131, wherein was considered 
the history of the Office of the Register of Wills, it was stated: 

“‘Summing up the various acts, the Register of Wills is appointed by the 
President of the United States; his official duties are performed largely under 
the control of the Supreme Court of the District of Columbia, which court must 
certify all expenditures made by him, and such expenditures are subject to audit 
by this office; his duties are not directly connected with those of the executive 
departments or establishments, but are confined solely to matters arising in con- 
nection with the District laws and local government. The fact that the expendi- 
tures must be certified by the Supreme Court of the District would indicate an 
intent that such expenditures are to be made on the same or a similar basis as 
expenditures of that court. * * * 

“The quoted statutes and the decision just referred to show that the Register 
of Wills serves in a dual capacity, that is, (1) as the recorder of wills and (2) 
as the Clerk of the Probate Court, a branch of the District Court of the United 
States for the District of Columbia. However, as suggested in the letter, supra, 
from the Chief Justice, District Court of the United States for the District of Co- 
lumbia, both functions are performed exclusively in connection with the business 
of the court. That the District Court of the United States for the District of 
Columbia is a part of the judicial branch of the Government, there would appear 
to be no room for doubt. See the act of June 25, 1936, 49 Stat. 1921, changing the 
name of the court as originally established by the act of March 3, 1863, 12 Stat. 
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762, to the name it now bears, and section 308 of the Judicial Code, as amended 
by the act of August 7, 1939, 53 Stat. 1223, including said court within the jurisdic- 
tion of the Administrative Office of the United States Courts. See, also, James v. 
United States, 202 U. S. 401; and O’Donoghue and Hitz v. United States, 289 U. S. 
516. While the Office of the Register of Wills is not a part of the court proper, 
by legislation, its functions are required to be, and are, performed solely as an 
adjunct of the court. Hence, it is believed that the employees of said office may be 
regarded as ‘in or under’ the judicial branch of the Government within the 
meaning of the joint resolution of December 22, 1942. While the funds for the 
Office of the Register of Wills are provided for in the annual appropriation acts 
for the District of Columbia, that fact does not, per se, constitute the office a part 
of the municipal government of the District of Columbia for the purpose of apply- 
ing the law here under consideration. See 10 Comp. Gen. 356, 357. Neither does 
the fact that the positions of the employees of the Office of the Register of Wills 
are Classified under the Classification Act of 1923, as amended, constitute the 
office a part of the municipal government of the District of Columbia for the 
purpose of the present situation. * * * 

“In view of what is stated above, it is concluded that the employees of the 
Office of Register of Wills for the District of Columbia are properly for regarding 
as ‘under’ the judicial branch of the Government within the meaning of the joint 
resolution of December 22, 1942, * * *.” 

See also 22 Comp. Gen. 685 and 25 Comp. Gen. 58 which likewise hold that this 
office is a branch of the District Court of the United States for the District of 
Columbia and not a part of the municipal government of the District of Columbia. 

In view of the above decisions, it would appear conclusively to the undersigned 
that the forty-one (41) employees of the Office of the Register of Wills and Clerk 
of the Probate Court are not employees “in or under the municipal government of 
the District of Columbia,” but on the contrary are in or under the judicial branch 
of the Federal Government and, that as such, they should be entitled to the in- 
crease in pay provided other Federal employees by the Act cited above, said 
increase being effective as of July 1, 1948. Your decision on the matter would be 
greatly appreciated. 


The decision reported in 22 Comp. Gen. 685, partially quoted in 
your letter, which held that employees in the Office of Register of Wills 
may be regarded as “in or under” the judicial branch of the Govern- 
ment within the meaning of the Joint Resolution of December 22, 1942, 
56 Stat. 1068, as well as the decision reported in 25 Comp. Gen. 58, 
to which reference is made in your letter, supra, were both partially 
based upon the relationship existing between the Office of Register of 
Wills and the District Court of the United States under laws which 
were in effect at the time those decisions were rendered and which laws 
still are in effect. Those laws include certain provisions of the Judi- 
cial Code, as amended, and pursuant to those laws it was determined 
that there was no room for doubt that the District Court of the United 
States for the District of Columbia is a part of the judicial branch 
‘of the Government. 

There recently has been enacted Public Law 773, approved June 25, 
1948, 62 Stat. 869, which is entitled “AN ACT To revise, codify, and 
enact into law title 28 of the United States Code entitled ‘Judicial 
Code and Judiciary.’” That law, which becomes effective September 


1, 1948, does not appear to change the status of the District Court of 
the United States for the District of Columbia in any manner which 
would warrant arriving at a conclusion different from that reached 
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in those decisions, which held that the Office of Register of Wills was 
“in or under” the judicial branch of the Government within the mean- 
ing of certain pay acts. There have been no enactments specifically 
affecting the status of the Office of Register of Wills since those deci- 
sions. 

Accordingly, I am required to conclude that under laws now in effect 
employees in the Office of Register of Wills who are “in or under” the 
judiciary are not “in or under the municipal government of the Dis- 
trict of Columbia” and, therefore, are not subject to the provisions of 
section 304 of the Postal Rate Revision and Federal Employees Salary 
Act of 1948, Public Law 900, approved July 3, 1948, 62 Stat. 1268, 
which, so far as employees in or under the municipal government of 
the District of Columbia are concerned postpones the date of granting 
the increase in compensation provided by that act until such time as 
legislation providing adequate revenues to meet the obligation in the 
District of Columbia is enacted by the Congress and becomes effective. 


(B-77153] 


Transportation—Household Effects—Estimated Weight of 
Shipment 


A transferred employee who failed to furnish the actual or constructive (cubic 
foot measurement) weight of a shipment of household effects, as required by 
sections 10 and 14 of Executive Order No. 9805 for the purpose of computing 
the commuted (lump sum) allowance provided by section 12 of the Executive 
order, but who did furnish an acceptable statement of the estimated weight may 
be allowed the amount actually expended on account of the shipment, said amount 
being less than that payable at the rate prescribed in the Executive order based 
upon the estimated weight of the effects shipped. 

Comptroller General Warren to Frank H. Shiner, Department of 


the Interior, August 13, 1948: 


Reference is made to your letter of May 28, 1948, file 375, trans- 
mitting a voucher in the amount of $30.85, stated in favor of William 
R. Wood, an employee of the Bureau of Reclamation, as reimburse- 
ment for the transportation of household effects (weight not shown) 
from Denver to Fort Collins, Colorado, on or about September 13, 1947, 
in connection with the transfer of the employee’s official station. You 
request a decision as to whether said voucher may be certified for 
payment. 

The record shows that, by orders dated September 4, 1947, effective 
September 20, 1947, Mr. Wood was transferred from Denver to Fort 
Collins, Colorado, for permanent duty. The orders directing the 
transfer included authorization for transportation of household goods 
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and personal effects in accordance with Executive Order No. 9805, 
dated November 25, 1946. On or about September 13, 1947, following 
the receipt of orders to make a permanent change of station, it appears 
that Mr. Wood procured the services of a commercial concern in Den- 
ver to transport his household effects to his newly assigned station at 
Fort Collins, Colorado, for which he expended the sum of $25. The 
record further shows that no bill of lading was issued by the carrier 
covering the household effects transported ; that the shipment was not 
weighed, although adequate scales as contemplated by the regulations 
were available therefor; that the shipment was not measured, and 
since the cubic content thereof was not ascertained, there is no way 
to determine the constructive weight of the household effects trans- 
ported. It is shown that the carrier estimated the shipment to weigh 
1,075 pounds, and the estimated weight times the rate prescribed for 
the distance involved (schedule “A”) equals $30.85, the sum alleged 
to be due. 

In the absence of the actual or constructive weight of the shipment, 
and since the claim is computed upon the basis of the estimated weight 
and applicable distance involved in accordance with schedule “A” of 
Executive Order 9805, you express doubt as to whether the voucher 
may be certified for payment. 

Section 10 (a) title I, and sections 12 and 14, title IT, of Executive 
Order 9805, provide, as follows: 

Sz0.10. * * * 

(a) Statement of weight. When charges for transportation are based upon 


weight, the actual (not estimated) weight shall be shown. 
~ * o ~ *” - * 


Sec. 12. Commutation of expenses.—In lieu of the payment of actual expenses 
of transportation, packing, crating, temporary storage, drayage, and unpacking 
of household goods and personal effects in the case of transfers between points 
within the continental United States, reimbursement shall be made to the em- 
ployee on a commutated basis at rates per hundred pounds as fixed by zones in 
Schedule A which is attached to and made a part of these regulations. The 
amount payable shall be the product of the applicable rate and the net weight 
of household goods and personal effects actually shipped by carrier for the 
employee (within the weight limitation prescribed by section 16 hereof.) Gov- 
ernment bills of lading shall not be used. 

* * * a + o = 

Sec. 14. Evidence of shipment.—Employees shall be required to submit the 
carrier’s original bills of lading, or a certified copy thereof when using common 
carrier service. If no bill of lading is required, other evidence showing point 
of origin, destination, and weight shall be required. In instances in which no 
adequate scale is located at point of origin or at any point within a radius of 
ten miles thereof, a constructive weight, based on seven pounds per cubic foot of 
properly loaded van space, may be used. 


Under the provisions of the above-quoted regulations—which were 
promulgated pursuant to section 1 (b) of the act of August 2, 1946, 
60 Stat. 806, 807—an employee may select the carrier and the method 
of shipment which best suit his purposes, but reimbursement upon 
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a commutated (lump sum) basis may not exceed the maximum allow- 
ance authorized by schedule “A” (Section 13) of said Executive or- 
der—computed upon the weight of the shipment and the prescribed 
rate per hundred pounds according to the distance involved. An 
examination of the legislative history of said act discloses that the 
primary purpose of the provision authorizing reimbursement upon 
a commutated (lump sum) basis—in lieu of an actual expense basis— 
was to eliminate administrative procedure and expense entailed in con- 
nection with the shipment of an employee’s household effects by the 
most economical means as required by law and regulations in effect 
prior to the effective date of said enactment. However, nothing has 
been found in such legislative history indicating any intent on the 
part of the Congress to require reimbursement of the maximum rates 
prescribed in schedule “A”, in the absence of evidence showing the 
actual or constructive weight of effects transported as required by 
section 14 of Executive Order 9805. 

As the employee here involved failed to furnish the actual weight 
or the constructive weight (cubic foot measurement) as required by 
sections 10 and 14 of the regulations, quoted above—but did furnish 
an acceptable statement of the estimated weight—he may be allowed 
not to exceed the amount actually expended by him on account of the 
shipment, said amount being less than the amount payable as the rate 
prescribed in schedule “A” of the regulations based upon the esti- 
mated weight of the goods shipped. 

Accordingly, the voucher, which is returned herewith, may be cer- 
tified for payment in the amount of $25, in the absence of other objec- 
tions. 


[B-77478] 


Claims—Losses of War Contractors—Act of August 7, 1946 





In order to be eligible for relief under the provisions of the act of August 7, 
1946, and Executive Order No. 9786, issued pursuant thereto, authorizing the 
several departments and agencies of the Government to consider, adjust, and set- 
tle certain equitable claims of war contractors for losses incurred under the cir- 
cumstances set forth therein, a claimant must show a net loss on all contracts 
and subcontracts under which work, supplies, or services were furnished the 
Government during the period covered by the act, and not merely a loss on a 
particular contract or subcontract. 


Comptroller General Warren to the Administrator, Federal Works 
Agency, August 17, 1948: 
There has been considered your letter of June 14, 1948, relative to the 


action which properly may be taken by your Administration in con- 
nection with the claim of the Herman Lawson Company, filed pursuant 
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to the provisions of Public Law 657, approved August 7, 1946, 60 Stat. 
902, which authorized the several departments and agencies of the 
Government to consider, adjust, and settle certain equitable claims of 
war contractors for losses incurred under the circumstances set forth 
therein. 

The loss of the Herman Lawson Company, for which claim has been 
filed with your Administration, is alleged to have arisen out of its per- 
formance of a subcontract with the Clinton Construction Company in 
connection with the construction of the United States Appraisers 
Stores and Immigration Station Building at San Francisco, Califor- 
nia, under contract No. WAlpb-1476 entered into with the Public 
Buildings Administration during July, 1940. It is reported that in 
the consideration of such claim it was ascertained that the Herman 
Lawson Company and Herman Lawson as an individual had, during 
the period prescribed by the act, performed several contracts with the 
Government, and that in the light of the requirements of Public Law 
657 and Executive Order 9786, issued pursuant thereto, which provides 
that relief cannot be granted to a claimant thereunder in excess of the 
net loss on all contracts and subcontracts entered into by the claimant 
with the Government during the prescribed period, the claimant was 
requested to furnish a statement of the cost of performance and the 
profit or loss on each of the several contracts involved. However, it 
is stated to be the contention of the claimant that it was not the inten- 
tion of the Congress that a claimant must show a net loss on all of its 
contracts with the Government before being eligible for relief under 
the provisions of the act in question, and that consideration should be 
given to the loss involved in any particular contract with the Govern- 
ment without taking into consideration other contracts between the 
parties. You request a decision as to the proper interpretation of the 
act and Executive order in this respect. 

The pertinent provisions of the act and Executive order are as set 
forth in your letter, as follows: 
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Srorton 2. (a) In arriving at a fair and equitable settlement of claims under 
this Act, the respective departments and agencies shall not allow any amount in 
excess of the amount of the net loss (less the amount of any relief granted 
subsequent to the establishment of such loss) on all contracts and subcontracts 
held by the claimant under which work, supplies, or services were furnished for 
the Government between September 16, 1940, and August 14,1945 * * *, 

Section 202. Each claim shall be in writing and shall contain or shall be 
accompanied by: 

(c) A statement of the contract price, cost of performance, and profit or loss, 
on each contract and subcontract. The claimant shall identify each such contract 
by agency, number, and date, and shall identify each such subcontract by names 
of contracting parties, number (if any), and date. In addition, in the case of 
each such subcontract, the claimant shall similarly identify the related prime 
contract and each intervening higher tier subcontract to the greatest extent 
possible. 

(d) A statement of the net loss on all the contracts and subcontracts listed 
under subparagraph (c) hereof. 
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(1) A list of all business enterprises, of any kind, directly or indirectly con- 
trolling, controlled by, or under common control with, the claimant, and, with 


respect to each such business enterprise, a description of the means of such 
control. 


Section 305. No claimant shall be granted relief under the Act and these 
Regulations in any amount in excess of the amount of the net loss (less the 
amount of any relief granted subsequent to the establishment of such loss) on 
all contracts and subcontracts held by the claimant pursuant to which work, 
supplies, or services were furnished for the Government during the statutory 


period. 

Your letter contains no indication as to the basis of the claimant’s 
contention in the matter. However, the language of section 2 of the 
act, supra, that the respective departments and agencies shall not allow 
“any amount in excess of the net loss (* * *) on all contracts and 
subcontracts held by the claimant * * * between September 16, 
1940, and August 14, 1945” (emphasis supplied), appears so clear and 
concise as to preclude construction. As was stated by the Supreme 
Court of the United States in the case of United States v. Hartwell, 
6 Wall. 385, 396, “If the language be clear it is conclusive. There can 
be no construction where there is nothing to construe.” Furthermore, 
it would appear that if the matter were open to construction any doubt 
with respect thereto would be entirely removed by section 101.11 of 
Executive Order 9786, which provides that the term “net loss” shall 
mean the amount by which the aggregate of the costs of performance 
under “all contracts and subcontracts” exceeds the aggregate of the 
contract prices under “all contracts and subcontracts.” 

It seems clear, therefore, that since under the plain terms of section 
2 of the act and section 305 of the Executive order consideration is 
required to be given by the respective departments and agencies of the 
Government to the “net loss” incurred under all contracts or subcon- 
tracts held by a claimant during the period involved in determining 
the amounts allowable under the act, and since examination of the 
legislative history of the act fails to disclose any indication that the 
Congress intended to ascribe to the language used in said section 2 
of the act any meaning other than that clearly expressed thereby, the 
contention of the Herman Lawson Company that consideration should 
be given only to the loss involved in the particular contract made the 


subject of its claim is without merit. See B-70532, dated January 26, 
1948. 


[B-77842] 


Leases—Lessor’s Obligation to Furnish Toilet Facilities as 
Including Cost of Town Sewerage Service 


The cost of town sewerage service furnished quarters leased by the Government 
for use as a post office of the second or third class is not properly chargeable 
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against the Government where the lease expressly obligated the lessor to furnish 
plumbing and toilet facilities as part of the rental consideration, but, rather, such 
cost must be assumed by the lessor as an incident to the furnishing of toilet 
facilities. 


Comptroller General Warren to the Postmaster General, August 17, 
1948: 

I have your letter of June 25, 1948, stating that the postmaster at 
Tonasket, Washington, a second class post office, has applied for an 
allowance of $42 a year for sewerage service and requesting to be 
advised as to the appropriation properly chargeable with the cost of 
such service. 

The record shows that quarters for the Tonasket post office are fur- 
nished under a lease entered into on June 3, 1940, between the Alpha 
Corporation by its vice president and assistant secretary and the 
United States by the Acting Postmaster General for a ten year term 
beginning March 1, 1940, at an annual rental rate of $430. Paragraph 
6 of said lease obligates the lessor to furnish the Government during 
the term of the lease as part of the rental consideration, the following: 

* * * The Lessor shall pay all taxes and shall have this lease duly recorded 
and shall properly protect all windows and doors in the workroom by necessary 
locks and bars according to requirements. The Lessor shall furnish approved 
heating and lighting fixtures, plumbing and toilet facilities, the necessary gas, 
water and electric meters. The Lessor shall keep the said heating and lighting 
fixtures, plumbing and toilet facilities in satisfactory repair and condition during 
the term of this lease. 

The record shows further that the property in question was purchased 
by the present lessor, Mr. M. E. Nelson, on November 8, 1943. There 
is no showing as to who paid the service charges up to the present time. 

There was transmitted with your letter a copy of Ordinance No. 84, 
passed by the Council of the Town of Tonasket, and approved by its 
Mayor on May 13, 1947, which ordinance fixes rates and charges for 
sewerage services, Section 3 provides that the rates and charges 
therein provided and all charges thereafter fixed by the council for 
services shall be paid on or before the 15th day of each calendar month 
for the preceding month’s charges and, if not so paid, they shall become 
delinquent on said date and shall bear interest at the rate of 8% per 
annum from date of delinquency until paid. Section 5 provides 
among other things that all charges for sewerage service together with 
penalties and interest as provided in the ordinance shall be a lien upon 
the property for which sewerage service is furnished, superior to all 
other liens or encumbrances whatsoever, except general taxes and spe- 
cial assessments. 

Paragraph 6 of this lease, quoted above, expressly obligated the 
lessor to furnish “toilet facilities” as part of the rental consideration. 
In defining the word “facilities” the court in the case of People v. 
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Bunge Bros. Coal Company, 64 N. E. 2d 365, stated, in pertinent part, 
as follows: 


The word “facilities” is not a technical word but one in common use, and its 

meaning is to be found in the sense attached to it by approved usage. Standard 
lexicographers give “aid,” “assistance,” and “help” as synonyms or equivalents 
of “facility.” * * * the word “facility” is a very inclusive term and was 
intended to embrace anything which aided or made easier the performance of the 
duty which the carrier was required to perform, Nekoosa-Edwards Paper Co. v. 
Railroad Comm., 193 Wis. 538, 213 N. W. 633. 
In the circumstances, the express obligation of the lessor under the 
instant lease to furnish “toilet facilities” must be viewed as requiring 
him to assume the cost of sewerage service for the quarters here in 
question. See, in this connection, decision of April 2, 1934, A-53719, 
to your predecessor. 

Accordingly, you are advised that the cost of sewerage service fur- 
nished the post office at Tonasket—irrespective of its classification as a 
second or third class post oflice—is not properly chargeable against 
the United States. 


[B-78693] 


Taxes—Municipal—Occupational License Fee—Withhold- 
ing from Salaries of Federal Employees 


Even though an ordinance of the City of Louisville, Kentucky, requiring em- 
ployers to collect the annual license fee imposed thereby upon every person en- 
gaged in an occupation, trade, etc., in the city, defines the term “employer” as 
including a “governmental body or unit or administration or agency,” no duty or 
responsibility with respect to the license fee prescribed by the said ordinance can 
be imposed upon the United States so as to require Federal units or agencies 
located in Louisville to deduct the amount of the prescribed fee from the salary 
of employees performing services wholly or partly in that city. 


Comptroller General Warren to the Secretary of the Treasury, 
August 17, 1948: 


I have your letter of July 16, 1948, requesting a decision as to whether 
the recently enacted annual license fee ordinance of the City of Louis- 
ville, Kentucky, a copy of which accompanied your letter, “is appli- 
cable to Federal units or agencies located in Louisville or to the em- 
ployees of such agencies who are paid salaries for services performed 
wholly or partly in that city and, if so, whether departmental disburs- 
ing officers may properly deduct the amount of such license fees from 
the salaries of the employees concerned and pay over such amount to 
the city collecting authority.” 

The ordinance provides, so far as here material, for the payment by 
every person engaged in an occupation, trade, profession, or other ac- 
tivity in the City of Louisville of an annual license fee for the privi- 


lege of engaging in such activities, measured by one per centum of all 
846952499 
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salaries, wages, commissions, and other compensation earned by them 
after June 30, 1948, for work done or services performed in the city, 
and imposes on employers the duty of collecting the license fees at the 
source and of furnishing certain information relative to their em- 
ployees. Also, the ordinance stipulates that the failure of an employer 
to pay the license fee shall not relieve the employee from the pay- 
ment thereof. 

You invite particular attention to the fact that the term “employer,” 
as defined in the ordinance, includes a “governmental body or unit or 
administration or agency,” and you state that, if it is necessary for 
the offices of the Collector of Internal Revenue and of the District 
Supervisor of District No. 7, Aleohol Tax Unit, Bureau of Internal 
Revenue, in Louisville, to comply with the provisions of the ordinance 
relating to employers, the services of one or more additional clerks for 
each office will be required. 

Any question as to the right of the City of Louisville to collect 
the subject license fee directly from an employee of the United States 
is a matter between such employee and the municipality and not one 
in which the United States is in anywise concerned. Consequently, 
this Office cannot undertake to render an authoritative decision in 
response to your request except insofar as it involves the United States 
in its capacity as an employer. 

In the final analysis, the matter here for determination is similar 
to that considered in Office decision of January 6, 1948, to the Attorney 
General, 27 Comp. Gen. 372, which involved the provisions of the 
Oregon income tax law requiring an employer to deduct and pay over 
to the State a specified percentage of employees’ salaries and wages. 
In holding that payment should be made of the salaries or wages due 
to employees of the Department of Justice, without the deduction of 
any amount on account of the Oregon income tax, it was said that— 

In view of the well settled constitutional principle which precludes the regu- 
lation or control by a State, or political subdivision thereof, of the United States 
in the exercise of its governmental functions (see Mayo et al. v. United States, 
819 U. 8. 441; Johnson v. Maryland, 254 U.S. 51; Ohio v. Thomas, 173 U. S. 276), 
and since it is obvious that the effect of the provisions of the Oregon tax law 
here involved, so far as the matter of the withholding and payment by the 
Federal Government of the tax in question is concerned, is such as to impose 
a direct burden upon the United States, it must be concluded that the withholding 


feature of the Oregon income tax law is not for application in the case of pay- 
ments of salary or wages to Federal employees. * * * 


It is true that no definition of the word “employer” appears in the 
Oregon statute considered in the cited case, whereas, as pointed out 
by you, the municipal ordinance here involved defines that word as 
including a “governmental body or unit or administration or agency.” 
But even if that language were designed to relate to anything other 
than the government of the City of Louisville—and there is no reason 
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to suppose, in the absence of definite evidence to that effect, that it 
was—it is apparent that no duty or responsibility with respect to the 
license fee prescribed by the said ordinance can be imposed upon the 
United States consistently with the constitutional principle involved. 

Accordingly, you are advised that the provisions relating to employ- 
ers contained in the ordinance are not applicable in the case of Federal 
units or agencies located in Louisville and that payment should be 
made of the salary or wages due to employees of your Department, per- 
forming services wholly or partly in that city, without the deduction 
of any amount representing the license fee prescribed by said 
ordinance. 


([B-75253] 


Compensation—Double—Retired Personnel—Administra- 
tive Non-Workdays 


The provisions of section 212 of the act of June 30, 1932, as amended, limiting 
to $3,000 per annum the combined rate of retired pay and civilian compensation, 
preclude the payment of full retired pay to a retired Army officer in receipt of 
the civilian compensation for full time Federal employment for the administrative 
non-workdays of Saturday and Sunday, notwithstanding that the civilian com- 
pensation is computed on a five-day basis, except where such days fall entirely 
within a period of leave without pay. 


Comptroller General Warren to the Administrator of Veterans’ 
Affairs, August 19, 1948: 


Reference is made to your letter of April 7, 1948, as follows: 


There is respectfully submitted for your consideration and decision a question 
as to the method of computation to be used in determining the amount of retire- 
ment pay that is payable to a retired officer, who is an employee of the Federal 
Government and who is in a leave without pay status from his civilian position 
during periods which include Saturdays and Sundays. 

The circumstances of the case giving rise to the above-stated question are as 
follows: 

Elmer L. Cook, C-3,247,130, the veteran, had active service as a commissioned 
officer in the Army of the United States from April 16, 1948 to September 4, 1943. 
He was retired effective September 5, 1943 in the grade of second lieutenant under 
the provisions of Section 5, Public No. 18, 76th Congress, as amended. He is 
entitled to retirement pay of $135 monthly, subject to reduction under the provi- 
sions of Section 212, Public No. 212, 72d Congress, as amended by reason of being 
a federal employee. 

The veteran was employed by the Veterans Administration effective January 15, 
1946 at a salary of $1,704 per annum. His salary was increased to $1,902 per 
annum effective June 16, 1946, to $2,168.28 per annum effective July 1, 1946 and 
$2,432.52 per annum effective July 13, 1947. He resigned effective November 21, 
1947. A report has been received showing that this veteran was in a leave with- 
out pay status on numerous occasions during, the salary year 1947, and claim has 
been made for adjustment of the retired pay account to allow the full amount of 
retirement pay for periods of leave without pay. 

It is understood from the construction placed upon the existing salary legisla- 
tion in 26 Comp. Gen. 888, 889, that for salary purposes, pay is computed on a 
biweekly basis of five days per week, no account being taken of Saturdays or 
Sundays unless work was actually performed on those days, whereas for retire- 
ment pay purposes the standard 30-day month is the basis of calculation. By 
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reason of this variation there arises a question as to the correct manner of ad- 
justing the retired pay account where leave without pay is taken as in this case, 
for example, from Monday, May 5, 1947, continuously through Monday, May 12, 
1947, or where leave without pay is taken on a Friday only, as was done October 
24, 1947. 

The specific question is whether in those instances where it is known that the 
total of retirement pay and salary payable during a year will not exceed $3,000 
the retirement pay of veterans who are employed in civilian positions on a five-day 
40 hour per week basis may be adjusted to allow the full rate of retirement pay 
for Saturdays and Sundays which either fall within or follow a period of leave 
without pay. In other words, may Saturdays and Sundays, which are not taken 
into account in computing the civilian salaries, be regarded as leave without pay 
periods for the purpose of increasing the amount of retirement pay allowable, 
notwithstanding the fact that the employees are not required to work on such 
days and that the amount of salary payable to them is not reduced by their 
absence from duty on such days. 

In Decision B-56206, [26 C. G. 160] dated September 9, 1946, prior decisions 
to the effect that a retired officer while in a nonpay status in his civilian office or 
position is entitled to the full amount of his retired pay, were reviewed and 
confirmed. 

While theoretically civilian employees of the Federal Government who work 
a 40-hour five-day week apparently are in a nonpay status on Saturday and 
Sunday, as a practical matter this type of employment at the present time appears 
to be more or less generally regarded as full-time employment. Such being the 
case, it might be argued that the present case falls within the exception to the 
general rule stated above. However, since the question is not free from doubt 
and since the amount of money that is payable is dependent upon the answer to 
this question, a decision is respectfully requested. 


Section 212 of the act of June 30, 1932, 47 Stat. 406, as amended, 
5 U.S. C. 59a, provides: 

(a) After June 30, 1932, no person holding a civilian office or position, appoin- 
tive or elective, under the United States Government or the municipal government 
of the District of Columbia or under any corporation, the majority of the stock 
of which is owned by the United States, shall be entitled, during the period of 
such incumbency, to retired pay from the United States for or on account of 
Services as a commissioned officer in any of the services mentioned in Title 37, 
at a rate in excess of an amount which when combined with the annual rate of 
compensation from such civilian office or position, makes the total rate from 
both sources more than $3,000; and when the retired pay amounts to or exceeds 
the rate of $3,000 per annum such person shall be entitled to the pay of the 
civilian office or position or the retired pay, whichever he may elect. As used 
in this section, the term “retired pay” shall be construed to include credits for 
all service that lawfully may enter into the computation thereof. 

Shortly after the said provisions were enacted into law, the rule was 
established that they did not preclude a permanent full-time employee 
from receiving his retired pay without deduction for periods of absence 
from his civilian position in a non-pay status. 26 Comp. Gen. 160, 
and cases therein cited. However, that rule has reference only to 
those cases where an employee, because of his absence from duty on a 
day when he otherwise is required to work, is carried in a non-pay 
status for that day. The basis for such rule is that, since under those 
circumstances, the compensation prescribed for the civilian position 
actually is reduced by the loss of civilian pay on account of absence 
from duty, there is no legal objection to the receipt of retired pay for 
such day. Also, it has been held that certain intermittent employees 
coming within the purview of section 212, swpra, are entitled to their 
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full retired pay on those days on which they perform no services and 
receive no compensation from their civilian positions. See 26 Comp. 
Gen. 160, supra. The conclusion reached in that decision was based 
upon the premise that a retired officer employed on an intermittent 
basis is not to be regarded as the incumbent of the position to which 
appointed except on those days when he fills the position. 

As stated in your letter, while Saturdays and Sundays generally 
are not included in the salary computation, they are not days of absence 
in a non-pay status such as contemplated by the rule first stated above. 
In other words, there generally is no absence from duty on those days 
and neither is there any Joss of compensation. Furthermore, there can 
be little doubt but that a civilian employee appointed on other than an 
intermittent basis is, in fact, the incumbent of the position to which 
appointed for the duration of his tenure of employment, including 
all non-work days occurring within such period. Hence, Saturdays 
and Sundays, standing alone, are not within the above-mentioned rule 
authorizing payment of retired pay on days of absence in a non-pay 
status. 

However, where such days fall entirely within a period of leave 
without pay and become, as it were, an integral portion of the period 
of leave without pay, retired pay is authorized therefor in the same 
manner as is authorized for the associated days of leave without pay. 
On the other hand, where the Saturdays and Sundays are not within 
a period of leave without pay, that is, where they merely precede or 
follow absence from duty without pay, or in the situation where the 
Saturdays and Sundays fall within the period of employment and are 
not connected with periods of absence without pay, no retired pay is 
authorized. Applying such rule to the situation presented in your 
letter where, in one instance, leave without pay is authorized from 
Monday through the next following Monday and, in the other instance, 
leave without pay is authorized for Friday only, it is seen that, in the 
first case, retired pay is payable for the entire period, whereas, in the 
second case, retired pay is payable for Friday only. 

The questions presented in your letter are answered accordingly. 


[B-78644] 


Compensation—Rates—lIncreases Under Postal Rate Re- 
vision and Federal Employees Salary Act of 1948—Com-. 
mission on Mental Health 


The provisions of section 304 of the Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, excluding employees “in or under the municipal gov- 
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ernment of the District of Columbia” from the benefits of the salary increase 
provisions of the act, do not preclude payment of the salary increases to employees 
of the Commission on Mental Health, District Court of the United States for the 
District of Columbia, which functions solely as an adjunct of the court under 
the judicial branch of the Government, even though salary payments are made 
from funds appropriated by the District of Columbia Appropriation Act, 1949. 


Comptroller General Warren to the Chairman, Commission on 


Mental Health, District Court of the United States for the District 
of Columbia, August 19, 1948: 


I have your letter of July 21, 1948, as follows: 


You are respectfully requested to advise whether the Commission on Mental 
Health, which acts under the direction of the District Court of the United States 
for the District of Columbia, is entitled to the benefits of Section 304 of H. R. 
6916, now the enrolled Act “To provide permanent postal rates and pay increases 
for government employees.” 

The Commission on Mental Health was established by Public Law 582—75th 
Congress, and amended by Public Law 359—76th Congress, now contained in 
Title 21, Sections 301 and 308 of Chapter III of the Code of Laws of the District 
of Columbia (1940). Public Law 582, Section 2, provides “There is hereby estab- 
lished a Commission on Mental Health—who shall be appointed by the judges of 
the District Court of the United States for the District of Columbia.” Again, 
“each physician member of the panel shall be assigned by the Chief Justice of the 
District Court of the United States for the District of Columbia—the Chief Justice 
may change such assignments at any time at his discretion.” 

Further, “The said commission shall act in all respects under the direction of 
the equity court. The court may compel, by subpena, the appearance of alleged 
insane persons before the commission for examination, and may compel the at- 
tendance of witnesses before the commission.” “The Court may in its discretion 
appoint an attorney—at any hearing before the commission or before the court—.” 

It would therefore appear that the Commission on Mental Health functions the 
same as a Master in Chancery whose reports and recommendations may be adopted 
by the court as its own in the absence of exception or objection, and is therefore 
a branch of the District Court of the United States for the District of Columbia. 


In view of the provisions of Public Law 582, 75th Congress, ap- 
proved June 8, 1938, 52 Stat. 625, and Public Law 359, 76th Congress, 
approved August 9, 1939, 53 Stat. 1298, 1299, referred to in your letter, 
from which it appears that the functions of the Commission on Mental 
Health are performed exclusively in connection with the business of 
the District Court of the United States for the District of Columbia, 
it is reasonable to conclude that, while the Commission is not a part 
of the court proper, its functions by law are required to be performed 
solely as an adjunct of the court, and, for that reason, it is “in or 
under” the judicial branch of the Government (cf. 22 Comp. Gen. 
685 ; B-78512, August 11, 1948, 28 Comp. Gen. 93), and is not an agency 
“in or under the municipal government of the District of Columbia” 
within the meaning of that term appearing in section 304 of the Postal 
Rate Revision and Federal Employees Salary Act of 1948, Public Law 
- 900, 62 Stat. 1268. 

Accordingly, I have to advise that, notwithstanding that employees 
of the Commission on Mental Health are paid from funds appropri- 
ated by the District of Columbia Appropriation Act, 1949, 62 Stat. 
545, they are not subject to the provisions of said section 304 of Public 
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Law 900 which, so far as employees in or under the municipal govern- 
ment of the District of Columbia are concerned, postpones the date of 
granting the increase of compensation provided by that act until such 
time as legislation providing adequate revenues to meet the obligation 
in the District of Columbia is enacted by the Congress and becomes 
effective. 


[B-78956] 


Compensation—Rates—Increases Under Postal Rate Re- 
vision and Federal Employees Salary Act of 1948—Office 
of the Probation Officer, District Court of the United States 
for the District of Columbia 


The provisions of section 304 of the Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, excluding employees “in or under the municipal 
government of the District of Columbia” from the benefits of the salary increase 
provisions of the act, do not preclude payment of the salary increases to employees 
of the Office of the Probation Officer, District Court of the United States for the 
District of Columbia, which functions solely as an adjunct of the court under 
the judicial branch of the Government, even though salary payments are made 
from funds appropriated by the District of Columbia Appropriation Act, 1949. 


Comptroller General Warren to the Probation Officer, District 
Court of the United States for the District of Columbia, August 
19, 1948: 


I have your letter of August 2, 1948, as follows: 


The 80th Congress Act H. R. 6916, Sec. 304, entitled “An Act to provide for 
permanent postal rates and to provide pay increases for Government employees” 
provides, in part, “The provisions of this Act granting an increase in compensa- 
tion to the employees of the United States and of the District of Columbia shall 
not apply to any employees in or under the municipal government of the Dis- 
trict of Columbia prior to the time that legislation providing adequate revenue 
to meet the obligation in the District of Columbia is enacted by the Congress and 
becomes effective.” 

Funds for payment of salaries and expenses for the Probation System of the 
District Court of the United States for the District of Columbia are provided 
for in the annual appropriation acts for the District of Columbia and the Auditor 
of the District of Columbia has advised the Probation Officer that, pending a 
decision by the Comptroller General of the United States, the increase in salary 
provided in the above cited Act cannot be paid to the employees of the Probation 
System. 

The Probation System is not “in or under the municipal government of the 
District of Columbia”; it is, in every respect, under the control and jurisdiction 
of the District Court of the United States for the District of Columbia. The 
Probation Officer knows of no decision heretofore made by the Comptroller Gen- 
eral relative to this but the Act creating the Probation System (June 25, 1910, 
36 Stat. 864 ch. 433) (Ch. 101-105, T. 24, D. C. Code) provides appointment of 
the Probation Officer, his assistants and other employees shall be made by “the 
District Court of the United States for the District of Columbia in general 
term.” 

In view of the fact that the entire operation of the Probation System of this 
Court is under the exclusive control and jurisdiction of the District Court of 
the United States for the District of Columbia, a judicial branch of the Federal 
Government, it would appear to be incontrovertible that the sixteen (16) em- 
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ployees of my office are entitled to the increase in pay provided Federal employees 
by the Act heretofore cited, to be effective July 1, 1948. A decision from the 
Comptroller General of the United States is respectfully requested. 

Under the act of June 25, 1910, 36 Stat. 864, as amended (Title 24, 
sections 101-105, D. C. Code), the District Court of the United States 
for the District of Columbia has the power of appointment and re- 
moval of the probation officers and employees under it, as well as the 
fixing of the duties and responsibilities of their offices or positions. In 
view thereof, and since the functions of the office are performed ex- 
clusively in connection with the business of the District Court of the 
United States for the District of Columbia, it is reasonable to conclude 
that, while said office may not be a part of the court proper, its func- 
tions are required to be, and are, performed solely as an adjunct of the 
court, and, for that reason, it is “in or under” the judicial branch of 
the Government, rather than “in or under the municipal government 
of the District of Columbia,” within the meaning of that term appear- 
ing in section 304 of the Postal Rate Revision and Federal Employees 
Salary Act of 1948, Public Law 900, 62 Stat. 1268. Cf. 22 Comp. Gen. 
685 ; B-78512, August 11, 1948, 28 Comp. Gen. 93. 

Accordingly, I have to advise that, notwithstanding that employees 
of the Office of the Probation Officer, District Court of the United 
States for the District of Columbia, are paid from funds appropriated 
by the District of Columbia Appropriation Act, 1949, 62 Stat. 545, they 
are not subject to the provisions of said section 304 of Public Law 900, 
which, so far as employees “in or under” the municipal government 
of the District of Columbia are concerned, postpones the date of grant- 
ing the increase of compensation provided by that act until such time 
as legislation providing adequate revenues to meet the obligation in the 
District of Columbia is enacted by the Congress and becomes effective. 


[B-77694] 


Leaves of Absence — Annual — Temporary Employees— 
Month of Service 


Under the provisions of section 1 of the annual leave act of March 14, 1986, 
entitling temporary employees to two and one-half days’ leave for each “month 
of service,” which period is defined by the Annual and Sick Leave Regulations 
as a period “in a pay status” for a specified interval of time, a fractional day’s 
absence from duty without pay of a temporary employee constitutes a break in 
the necessary continuity of service so as to exclude from consideration the 
prior service for leave accrual purposes. 


The “month of service” for which a temporary employee is entitled to leave 
under the annual leave act of March 14, 1936, being defined by the Annual and 
Sick Leave Regulations as a pay status period ending “at the close of business” 
of the date concluding a specified interval of time, must begin with the opening of 
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business for the date commencing the period, and, therefore, after a break in 
service by a fractional day’s absence from duty without pay at the beginning of a 
workday, a new month of service for leave purposes would begin with the first 
full day in a pay status following the break in service, and not with the return 
to a pay status on the day in which the break occurred. 


Comptroller General Warren to Leo G. Kracke, August 20, 1948: 

Consideration has been given your letter of May 18, 1948, requesting 
review of settlement of May 13, 1948, which disallowed your claim 
for compensation for annual leave which was not credited to you for 
December 1946 and January 1947, and for sick leave credit, as a tem- 
porary employee of the War Department, Army Air Force, Specialized 
Depot, Park Ridge, Illinois, under an appointment effective December 
2, 1946. The disallowance was based upon the ground that, as admin- 
istratively reported to this Office, you had been placed on leave without 
pay on December 6, 1946, and January 3, 1947, which leave without 
pay thus broke the month of service required of temporary employees 
as a condition to earning leave. 

It appears that the leave without pay resulted from your tardiness 
exceeding 30 minutes in reporting for duty on the two days in question. 
As it was contrary to the policy of the installation where you were em- 
ployed to excuse tardiness in excess of 30 minutes, you were placed on 
leave without pay for 114 hours on December 6, 1946, and 34 of an 
hour on January 3, 1947, in the view that you had no annual leave to 
your credit which could be charged. In your request for review you 
stress your good record and explain the reason for the tardiness. 

The matter of placing you in a leave-without-pay status instead of 
excusing the tardiness was entirely a matter of administrative discre- 
tion and is not subject to review by this Office. However, the question 
arises whether the short periods of leave without pay for 114 hours and 
34 of an hour, respectively, affected the accrual of leave in your status 
as a temporary employee. 

Section 1 of the annual leave act of March 14, 1936, 49 Stat. 1161, 
provides that: “Temporary employees * * * shall be entitled to 
two and one-half days leave for each month of service.” Likewise, 
section 2 of the sick leave act of March 14, 1936, 49 Stat. 1162, provides 
that: “Temporary employees * * * shall be entitled to one and 
one-quarter days sick leave for each month of service.” Section 1.1 
(g) of the Annual and Sick Leave Regulations, effective July 1, 1946, 
defines “month of service” as follows: 

“Month of service” means a period in a pay status covering a full calendar 
month or beginning on any date of a calendar month and ending at the close 
of business of the preceding date in the next calendar month. 

Even before the leave regulations specifically defined “month of 
service,” it consistently was held in decisions of this Office that indefi- 
nite employees, who earned leave upon a month-of-service basis, could 
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not be credited with leave as for a month of continuous service where 
the employee had been in a leave-without-pay status for part of a 
day. 18 Comp. Gen. 400; 20 id. 827. In the former decision it was 
stated, at page 402, that “continuous service * * * means an ac- 
tual pay or duty status during the entire daily tour of duty on every 
work day of the month.” So much the more does the plain language 
of the definition of “month of service” quoted above from the regu- 
lations—reading as it does “period in a pay status” for the specified 
period—require the conclusion that a fractional day’s absence from 
duty without pay breaks the continuity of service for leave accrual 
purposes. Compare 23 Comp. Gen. 677, and 26 id. 466. Therefore, 
the leave without pay on December 6, 1946, which occurred within a 
few days of the commencement of your temporary employment, cut 
off prior service for the purpose of leave credit. 

As to the leave without pay on January 3, 1947, reference is made 
to that part of the definition of “month of service,” supra, which reads 
“period in a pay status * * * beginning on any date of a cal- 
endar month and ending at the close of business of the preceding date 
in the next calendar month.” (Emphasis supplied.) The use of the 
expression “at the close of business” implies that the month of service 
must have commenced with the opening of business for that month. 
Therefore, a new month of service for leave purposes began in your 
case on December 7, 1946, the first full day in a pay status following 
your absence in a nonpay status on December 6—not coincidentally 
with resumption of a pay status on December 6—and ended, other 
conditions being met, at the close of business on January 6, 1947 (Mon- 
day). It would have been permissible under section 2.3 of the leave 
regulations to have granted you up to 21% days’ annual leave at any 
time within 214 workdays of the end of the service month. Thus, 
Saturday and Sunday, January 4 and 5, having been non-workdays, 
you could have been granted one hour’s annual leave (the minimum 
charge) to cover the tardiness on January 3 (Friday). From the 
administrative report in the matter it may be presumed that annual 
leave would have been granted except for the administrative opinion 
that you had no leave to your credit by reason of the prior break in 
service, and it may be held that one hour’s annual leave with pay 
now may be substituted for the leave without pay on January 3 so 
that the continuity of your service from December 7, 1946, is pre- 
served. 16 Comp. Gen. 818; 17 id. 596; 19 id 716. 

The record shows that your original temporary appointment for 
not to exceed 90 days effective December 2, 1946, subsequently was 
extended for two 30-day periods, or through May 1, 1947, at the end 
of which time you were given a “Section 2, Regulation 8” appointment. 
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In connection with the later change in status you were paid for 60 
hours’ unused annual Jeave which had been credited to you under your 
temporary appointments. Your annual leave credits now may be com- 
puted, in the light of the holding herein, by crediting you with 20 
hours’ leave for each of the four months of service commencing Decem- 
ber 7, 1946, and ending April 6, 1947, or 80 hours—no leave being 
creditable for the fractional month from April 7 to May 1. From 
that 80-hour credit must be deducted the 60 hours for which payment 
has been made, and one hour’s leave substituted for the 34 of an hour’s 
leave without pay on January 3, 1947, leaving a balance of 19 hours 
of accrued and unused leave for which you have not been paid. Also, 
the compensation for the substituted hour must be reduced by the 
quarter of an hour’s compensation you already have received for that 
period. Thus, you now are entitled to compensation for 34 of an hour 
for January 3, 1947, and for 19 hours’ annual leave at the rate received 
upon expiration of your temporary appointment May 1, 1947. 

With respect to the crediting of sick leave, your right thereto would 
be governed by the same rules as indicated above. However, as it 
appears that you have been separated from Government service and 
since there is no authority for allowing compensation for sick leave 
not granted while in an employment status, your right in that par- 
ticular now is moot and no revision of the settlement in that respect is 
required. 


Settlement will issue in due course for the amount herein found to 
be due you. 


[B-78891] 


Absences Occasioned by Acts of God—Compensation Pay- 
ments Without Charge to Annual Leave 


If it be administratively certified on applicable pay rolls that, due to a flood— 
an act of God—or because of the failure of transportation facilities, etc., occa- 
sioned thereby, it was impossible for employees to report for duty on days when 
their offices were not closed, payment of compensation for such days may be made 
to said employees and the absences administratively excused without any charge 


to annual leave. 
Comptroller General Warren to the Administrator of Veterans’ 
Affairs, August 20, 1948: 

Thave a letter of July 28, 1948, from the Executive Assistant Admin- 
istrator, requesting a decision as to whether the absence of certain 
employees, more particularly described therein, should be charged to 
annual leave or leave without pay for days or parts of days when 


absent from duty during the period June 1, 1948, through June 4, 1948, 
when their office was not closed. 
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The employees are described in the following groups: 


(a) A number of employees of the station were residents of Vanport City and 
suffered the loss of all their personal belongings in the flood on Sunday, May 30, 
1948, and were unable to report for duty in the Regional Office on the following 
Tuesday due to the necessity of locating members of their families and/or due 
to the attempts to rehabilitate their families and themselves, or for other reasons 
such as lack of clothing. 

(b) Other employees of the station who reside at Vancouver, Washington, 
which is located across the Columbia River from the City of Portland, were unable 
to report for duty on Tuesday, June 1, 1948, due to the prohibiting of travel by the 
State authorities across the Interstate Bridge between the two cities as a result 
of the same flood waters which covered Vanport City. The nearest bridge to 
Portland would require travel of a distance of approximately 100 miles one way 
or 200 miles daily to place of duty and return for these employees. 

(c) There was an employee of the station residing in Vancouver, Washington, 
who had been placed on temporary duty prior to the flood at the Veterans Admin- 
istration Branch Office, Seattle, Washington, and who had returned to his home 
the weekend previous to the disaster and was unable to report for duty at either 
his temporary duty station at Seattle or to his official station at Portland due 
to the lack of transportation out of Vancouver to Seattle and because of the 
closing of the Interstate Bridge. 

(d) Another employee of the station was commandeered to work outside of 
Portland, due to his presence there with a truck at the time of the emergency. 
Although this employee’s residence was not in Vanport City, he was unable to 
report for duty on Tuesday, June 1, for the reasons that he was assisting at the 
scene of the disaster and proved of great benefit due to the dire need for a truck 
in the emergency. 


In 15 Comp. Gen. 1048, one of the decisions referred to by you, it was 
held by this Office, quoting from the syllabus: 


Per annum employees of the Washington Navy Yard released from work, due 
to an act of God, on days on which the yard was not closed, may be charged with 
annual leave, in the discretion of the administrative office, for the period of such 
absence, but compensation may not be withheld for such days because the 
employees have no accrued leave to their credit. 13 Comp. Gen. 277 and 15 id. 
911, amplified. 


However, it was reported by the administrative office that the employees 
there involved could not work due to flood conditions in the Navy Yard. 

In a subsequent decision, dated April 1, 1937, A-84584, after quoting 
the above syllabus, it was stated: 

While the quoted rule has heretofore been applied only in cases where a 
Federal office, plant, etc., has been closed in whole or in part, this office is not 
required to object to the application of that rule in the instant case if it be ad- 
ministratively determined, and such fact certified on the pay rolls, that the 
recent unusual flood—an act of God—interrupted all means of transportation, 
isolated the employees in their homes, and made it absolutely impossible for them 
to report for duty. The uniform leave regulations do not provide for situations 
of this character and, in view thereof, it may be said that while it is within 
administrative discretion to charge the absences referred to to annual leave, 
it is within administrative discretion, also, to excuse such absences in the case 


of the employees otherwise being in a pay status, without any charge to annual 
leave. 


With respect to employees in group A, while unquestionably their 
absence from duty was directly attributable to the flood, it cannot 
be determined from your submission whether, under the circumstances, 
it was impossible for them to report for duty. However, if it be 
determined administratively that such was a fact and a certificate to 
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such effect be placed on the pay roll, this Office will not object to the 
application of the above stated rule to said group. With respect to 
the other three groups, the situation appears comparable to that 
described in A-84584, supra, and what was stated therein may be con- 
sidered applicable to the employees in these three groups. Your 
submission is answered accordingly. 


[B-78445] 
Temporary Storage of Household Effects 


The provisions of Executive Order No. 9933, authorizing reimbursement of the 
charges incurred in the temporary storage of a transferred employee’s household 
effects, are applicable to all effects of an employee that were in use at his prior 
place of residence, and are not restricted to effects actually used in the employee’s 
new place of residence, and, therefore, temporary storage charges for the entire 
60-day allowable storage period may be reimbursed to an employee even though 
he removed a portion of his effects from storage prior to the expiration of the 
60-day period. 


Comptroller General Warren to Veda A. Greenlee, Department of 
Agriculture, August 23, 1948: 
There has been considered your letter of July 9, 1948, as follows: 


The two vouchers described below, representing claims for temporary storage 
and related expenses under the provisions of Executive Order 9933, have been 
presented to the undersigned authorized certifying officer for payment : 


Bureau Voucher No.: Payee Amount 
RD aisisisticendsccicececiintntiiamtiimtecnsauile pee $48. 30 
NR arn teeectie ada! WU et Ct ee 71. 54 


Executive Order 9933 provides, in part, as follows: 

“Commutation of expenses—temporary storage: In lieu of the payment of 
actual expenses of temporary storage of household goods and personal effects in 
the case of transfers between points within the continental United States and in 
addition to allowances under Schedule A, reimbursement shall be made to the 
employee at the commuted rate of $1.60 per hundred pounds for the first 30 days 
of storage or fraction thereof plus 40¢ per hundred pounds for the next 30 days 
or fraction thereof: Provided, however, that the amount of the reimbursement 
shall not exceed the amount actually paid by the employee for the storage in 
question. Any claim for reimbursement for temporary storage shall be supported 
by the original or certified copy of the receipted warehouse bill.” (Italics sup- 
plied). 

There is for consideration whether I may properly certify payment of the 
amounts claimed on the attached vouchers since they include items of expense 
which may or may not be construed as part of the “actual expenses of temporary 
storage” under the provisions of Executive Order 9933. 

The voucher submitted by Mrs. Peniston includes a charge of $20.70, identi- 
fied as “warehouse labor handling charge”; Mr. Myers’ voucher includes charges 
for “checking into storage at warehouse $9.45”, “checking out of storage $4.72”, 
and ‘drayage from storage to 3406 Military Road $47.92.” Inasmuch as similar 
items will no doubt be included in a number of claims for reimbursement of 
temporary storage expenses, your decision as to the propriety of payment of such 
charges is respectfully requested. 

A further question arises in connection with Mrs. Peniston’s voucher. Tem- 
porary storage is claimed for the maximum period of sixty days from March 26, 
1948 to May 26, 1948, whereas the fact is that a part of the goods was removed 
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from storage on April 10, when new living quarters were occupied in Kansas City. 
The residence there is much smaller than the one occupied in Milwaukee, and 
the balance of the household goods was necessarily left in the warehouse until 
larger accommodations can be secured. In this instance would the full sixty 
days’ temporary storage be allowable, or would the period of temporary storage 
end at the time the goods necessary for use in the new residence were removed 
from storage? 

The expenses necessarily incident to the temporary storage of house- 
hold goods such as the items involved in the vouchers under considera- 
tion have been held to be properly for inclusion in the expenses of 
temporary storage payable under Executive Order 9933. B-76210, 
July 1, 1948; B-75797, June 15, 1948, 27 Comp. Gen. 753; B-76317, 
July 23, 1948 ; and B-76079, July 23, 1948, 28 Comp. Gen. 41. See also 
27 Comp. Gen. 91. 

I do not find any requirement in Executive Order 9933 that the 
temporary storage charges shall be restricted to household effects actu- 
ally used in the employee’s new place of residence if, in fact, they were 
ir use at his prior place of residence. Accordingly, the total tempo- 
rary storage charges for the entire 60 days are reimbursable notwith- 
standing that a portion of the goods were removed from storage prior 
to the expiration of the 60-day period. 

The vouchers are returned herewith and, in the absence of other 
objection, may be certified for payment. 


[B-58946] 


Pay—Marine Corps—Expiration of Enlistment Term While 
in Desertion Status 























The regulations (Alnav 155-41) issued by the Secretary of the Navy which 
involuntarily extended enlistments of Marine Corps personnel for the duration 
of the war in accordance with the act of December 13, 1941, were applicable to 
a Marine Corps enlisted man whose enlistment otherwise would have expired 
while in a desertion status, so as to restore the enlisted man to a pay status on 
return to naval control, and, therefore, remission of the forfeiture of pay imposed 
by a court-martial sentence may be made as long as the enlistment is in effect. 
26 Comp. Gen. 702, modified. 

Comptroller General Warren to the Secretary of the Navy, August 


25, 1948: 

Reference is made to your letter of April 5, 1948, requesting recon- 
sideration of decision dated March 27, 1947, B-58946, 26 Comp. Gen. 
702, involving the case of William T. Shirley, private, U. S. Marine 
Corps, which held that an enlisted man whose enlistment expired 
while he was in a desertion status may not be regarded in a pay status 
while awaiting trial and serving sentence by virtue of the provisions 
of the act of December 13, 1941, authorizing the Secretary of the 
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Navy to involuntarily extend enlistments in the Marine Corps in 
time of war. 

Section 1 of the act of December 13, 1941, 55 Stat. 799, 34 U.S. C. 
186, is as follows: 


That in time of war all enlistments in the Regular Navy, Marine Corps, and 
Coast Guard, and in the Reserve components thereof as applicable, may be ex- 
tended by the Secretary of the Navy for such additional time as he may deem 
necessary in the interest of national defense: Provided, That all men whose 
terms of enlistment are extended in accordance with the provisions of this Act 
shall continue during such extensions to be subject in all respects to the laws and 
regulations for the government of the Navy: Provided further, That men de- 
tained in service in accordance with this Act shall, unless they voluntarily extend 
their enlistments, be discharged not later than six months after the termination 
of the condition which originally authorized their detention. 


By Alnav 155, dated December 15, 1941, the Secretary of the Navy 
issued regulations extending all enlistments except the enlistments of 
men in the Regular Navy, Marine Corps, and Coast Guard who volun- 
tarily reenlist or extend their enlistments, as follows: 


Enlistments of men in Regular Navy, Marine Corps, and Coast Guard who do 
not voluntarily extend or reenlist and all enlistments of men in Reserve com- 
ponents thereof, are hereby extended in accordance with act approved December 
13, 1941, for a period not later than six months after termination of war. Men 
so detained not entitled to enlistment allowance. No change present law govern- 
ing payment enlistment allowance men who voluntarily reenlist or extend enlist- 
ment in Regular Navy, Marine Corps, and Coast Guard. Provisions section 1422 
Revised Statutes suspended effective December 13, 1941. 


Such regulations were modified by Alnav 436, dated August 3, 1946, 


im pertinent part, as follows: 


3. Alnav 155-41 is modified to the extent that (1) all enlisted Regular Navy 
Personnel shall be discharged upon expiration of enlistment and (2) all enlisted 
Naval Reserve (not including Fleet Reserve) and naval inductee personnel on 
active duty shall be discharged except: 

* * od * * ~ * 

(c) Enlisted personnel in a disciplinary status who shall not be separated 
until disciplinary measures have been completed. Enlisted personnel restored 
to active duty on probation after disciplinary measures shall not be separated 
if violation of the probation would result in a bad-conduct or dishonorable dis- 
charge (1) until the expiration of the prescribed probationary period if the pro- 
bationary period is for less than 6 months, or (2) until the expiration of 6 months 
of the prescribed probationary period if the probationary period is for 6 months 
or more. In other types of probation personnel shall be discharged regardless 
of whether the probation has expired or not. Where personnel have been fined 
by a court martial the fact that the fine, or a portion thereof, remains unpaid 
does not make personnel ineligible for separation. 


Your request for further consideration of the decision of March 
27, 1947, is based on the decision of the District Court of the United 
States for the District of California, Southern Division, in the case 
of Ez parte Taylor, 73 F. Supp. 161, from which it appears that one 
Taylor enlisted in the Marine Corps on August 23, 1938, for four 
years; deserted on February 8, 1939, and surrendered to the naval 
authorities on January 26, 1943, after the date of the normal expiration 
of his enlistment. On March 6, 1943, while in confinement upon 
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charges of desertion, the Headquarters of the Marine Corps granted 
authority to the Commandant of the Marine Base at San Diego, Cali- 
fornia, where Taylor was in confinement, to effect his reenlistment and 
on March 10, 1943, an order was issued requesting that he be released 
from confinement and restored to duty, with the notation, “Charges 
dropped and will be reenlisted.” On that date he was released from 
actual custody, given his own civilian clothes, and instructed to re- 
enlist. Instead, he went to his home in Fresno, California, where he 
registered with his local draft board. Later he reported to naval 
authorities who took him into custody and on July 20, 1943, he was 
tried by general court martial on a charge of absence from duty with- 
out leave and sentenced to serve five vears’ imprisonment. On Sep- 
tember 15, 1943, the Secretary of the Navy suspended the sentence 
and restored the enlisted man to duty on one year’s probation. How- 
ever, he again deserted on October 9, 1943, and returned to Fresno, 
California, where he followed his occupation for a considerable period 
of time. He was apprehended by the civil authorities on April 4, 
1947, and on July 1, 1947, he was tried by general court martial on 
charge of desertion in time of war on or about October 9, 1943, and was 
thereafter sentenced to 614 years’ imprisonment and to be dishonorably 
discharged from the Marine Corps. 

It appears from the opinion that Taylor urged at the court martial 
trial and in the habeas corpus proceedings that he was restored to 
civilian status on March 10, 1943, and hence thereafter the Navy no 
longer had jurisdiction over him. However, the court held that he 
in fact had not been discharged on March 10, 19438, and that his 
enlistment was extended by the act of December 13, 1941, supra, and 
in that connection stated: 

The purpose of Section 186 * * * extending enlistments of men in the 
armed forces at the time of the declaration of war, is clear. Being at war, 
Congress determined that the need for trained naval personnel was great. Conse- 
quently, the Secretary of the Navy was empowered to retain all enlisted personnel 
regardless of the period of time of original enlistment, until six months after 
the termination of the emergency. Provision for yoluntary reenlistment was 
made, both in the statute and the Secretary’s Regulation promulgated under the 
authority of the statute. But this does not mean that members of the armed 
forces had a unilateral option to be either discharged from the Service or to 
voluntarily reenlist. Voluntary reenlistment by the statute was made a condi- 
tion precedent to waiver of statutory extension of enlistment. This is made quite 


clear in the language of the statute, itself. * * * 
* * * * * * * 
The privilege extended by the statute and reaffirmed in the Secretary’s Regula- 
tion was to voluntarily reenlist in lieu of the statutory extension of enlistment. 
By this privilege, pay benefits due to length of service, which would otherwise 
not be available, inured to the benefit of the eantisted personnel, as well as other 
benefits not necessary to be enumerated here. * * 
+ ” a * . a * 
The directive of Marine Headquarters * * * and the Base Commandant’s 
Order of March 10th did no more than to extend the privilege of voluntary reen- 
listment to the petitioner Taylor. Unless he did voluntarily reenlist, his enlist- 
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ment was statutorily extended. He did not voluntarily reenlist, and so he still 
remained in the armed forces by virtue of the statute and the Secretary’s Promul- 
gation No. 155. 

* - * a * ao * 


It is the opinion of the court that the petitioner was on March 10, 1943, andi 
has been continuously since that time, a member of the Marine Corps, subject 
to all the laws, rules, and regulations governing its conduct. 


In your letter it is stated that Alnav 155-41, having been modified 
by Alnav 436-46, which authorizes the discharge of enlisted personnel 
upon expiration of enlistment with certain exceptions, including: 
“enlisted personnel in a disciplinary status who shall not be separated 
until disciplinary measures have been completed,” is still in effect with 
regard to the personnel under discussion, for the reason that such 
personnel are not discharged while in a desertion status and, upon 
apprehension or surrender and conviction, assume a disciplinary status 
which, under Alnav 436-46, supra, continues Alnav 155-41, supra, in 
effect in their cases. The said Alnav 436-46, was not called to atten- 
tion nor considered in the decision of March 27, 1947, and in this. 
connection there may be noted decision of June 17, 1948, B—-75057, to 
you, holding that by virtue of the provisions of section 1 of the act 
of December 13, 1941, supra, enlisted men in a disciplinary status 
after the date of the norma! expiration of enlistment who are retained 
in the service pursuant to Alnav 436-46, supra, are entitled to pay 
while awaiting trial and while on probation. 

I assume that there has not been overlooked the effect of authorizing 
remissions of loss of pay in cases such as this for the sole purpose of 
continuing the payment of family allowances rather than remissions 
predicated on a full and complete investigation by the officials au- 
thorized to remit, in whole or in part, under the pertinent Articles 
for the Government of the Navy which, it is understood, generally 
are predicated upon a determination that a particular sentence is 
excessive with respect to the offense committed. It readily is seen 
that in cases of this nature, the obligation created administratively to. 
pay family allowances to convicted deserters during the period of their 
imprisonment may vastly exceed that of the enlisted man who, under 
law and regulations, faithfully serves out his enlistment period and is 
permitted to be discharged at the expiration thereof, whereas the right 
to payment so administratively fixed in the case of the convicted 
deserter, through the form of a partially remitted sentence, is measured: 
only by the duration of the sentence. Therefore, at least theoretically, 
the more serious the crime and the attending circumstances, and hence 
the longer the period of imprisonment, the greater will be the Govern- 
ment’s obligation to pay such family allowances, which, presently, is 
limited only by the duration of the technical war status and six months. 
thereafter. 

8469524910 
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The regulations now contained in Article 54211-2f—Bureau of 
Supplies and Accounts Manual, seem to preclude such benefits, after 
a short period, in cases of ordinary absences over or without leave, 
deserters prior to conviction, and during periods of confinement by 
civil authorities, but as to court-martial prisoners said section pro- 
vides, in pertinent part, as follows: 

Entitlement to family allowances terminates after payment for the second 
month following the month in which : 


* * * * * * * 

3. sentence of a general court-martial is approved in the case of an enlisted 
man confined pursuant to sec. 622, Naval Courts and Boards, except when a 
portion of the sentence involving loss of pay is remitted in the amount of $22 per 
month in order that class A family allowance may be continued in those cases 
where the prisoner has a class A family allowance in effect on the date of 
approval of the sentence. [Italics supplied.] 

However, such regulations seem to have some support from sec- 
tion 110 (b) of the Servicemen’s Dependents Allowance Act of 1942, 
56 Stat. 384, hence, action of your Department in authorizing indefinite 
payments of the family allowance in cases of this nature does not 
appear to be for questioning by this Office. In view of the holding 
of the court in the Taylor case, swpra, and the provisions of Alnav 
436-46, this Office no longer will question the effect of the remission by 
the Secretary of the Navy of a forfeiture of pay in the case of a deserter 
apprehended after expiration of enlistment so long as the enlistment 


is in effect. 


[B-72950] 


Compensation — Double — Retired Personnel — Commis- 
sioned and Enlisted Service Pay Included in Retired Pay 
Computation 


The restriction of section 212 of the act of June 30, 1932, as amended, against 
the receipt by retired military personnel of civilian compensation and retired pay 
in excess of the combined rate of $3,000 per annum when such retired pay is 
“for or on account of services as a commissioned officer,” is applicable in the case 
of a former enlisted man retired after more than 20 years’ service for service- 
connected physical disability whose average pay for 6 months preceding retire- 
ment, upon which his retired pay is computed under section 3 of the act of 
June 30, 1941, includes pay as a commissioned officer. 


Comptroller General Warren to Colonel Carl Witcher, Department 
of the Army, August 25, 1948: 


There has been received by endorsement of January 16, 1948, your 
letter of January 8, 1948, requesting decision as to whether payment 
is authorized on a voucher submitted therewith in favor of Master 
Sergeant Hugh Matheson, U. S. Army, Retired, in the amount of 
$204.37 covering retired pay for the month of December 1947. 
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It is understood that Mr. Matheson was appointed a master sergeant, 
U. S. Army, on February 22, 1941; that he was discharged as an en- 
listed man May 4, 1941, to accept a commission as major, Army of the 
United States, and that he served as a major from May 5, 1941, to 
July 10,1945. Also, it appears that following his release from active 

y ’ ? PI Te 

duty as major on July 10, 1945, after having served over four years 
as a commissioned officer, he reenlisted on July 14, 1945, as a master 
sergeant and that by paragraph 52, Special Orders No. 250, dated 
October 19, 1945, he was placed on the retired list effective October 31, 
1945 (after completing 20 years, 6 months and 20 days’ service), for 
physical disability incurred in line of duty pursuant to the provisions 
of the act of June 30, 1941, 55 Stat. 394, 395, which provides, in part, as 
follows: 

Sec. 2. An enlisted man of the Regular Army or of the Philippine Scouts 
who has served twenty years or more in the military forces of the United 
States and who has become permanently incapacitated for active service due 
to physical disability incurred in line of duty shall be placed on the retired 
list. 

Sec. 8. When an enlisted man is placed on the retired list pursuant to the 
provisions of the next preceding section he shall receive 75 per centum of the 


average pay he was receiving for six months prior to his retirement * * *, 
* * * * * a * 


Sec. 5. All periods of service which are now counted under provisions of exist- 
ing law in computing the time necessary to enable an enlisted man to retire 
upon completion of thirty years of service shall be credited in the computation 
of the twenty years of service necessary to confer eligibility for retirement here- 
under. 

On February 23, 1947, subsequent to retirement, Mr. Matheson ac- 
cepted employment with the Veterans’ Administration, Philadelphia, 
Pennsylvania, at a salary of $4,149.60 per annum, and, presumably, he 
continued in such civilian employment at least until the end of Decem- 
ber 1947. His retired pay is computed under the act of June 30, 1941, 
supra, on the basis of 75 per centum of the average pay he received for 
six months prior to retirement and, therefore, since his last six months 
of service consisted of 3 months and 17 days as a master sergeant and 
2 months and 13 days as a major, his retired pay is computed on a 
combination of the pay of an enlisted man and commissioned officer. 
See 26 Comp. Gen. 767. You indicate that you are in doubt whether 
he is to be regarded as receiving retired pay “for or on account of 
services as a commissioned officer” within the meaning of the dual 
compensation restriction imposed by section 212 of the act of June 
30, 1932, 47 Stat. 406, as amended by section 3 of the act of July 
15, 1940, 54 Stat. 761 (5 U.S. C. 59 (a)) which provides as follows: 

(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal 
government of the District of Columbia or under any corporation, the majority of 


the stock of which is owned by the United States, shall be entitled, during the 
period of such incumbency, to retired pay from the United States for or on 
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account of services as a commissioned officer in any of the services mentioned in 
Title 37, at a rate in excess of an amount which when combined with the annual 
rate of compensation from such civilian office or position, makes the total rate 
from both sources more than $3,000; and when the retired pay amounts to or 
exceeds the rate of $3,000 per annum such person shall be entitled to the pay 
of the civilian office or position or the retired pay, whichever he may elect. 
As uscd in this section, the term “retired pay” shall be construed to include 
credits for all service that lawfully may enter into the computation thereof. 

(b) This section shall not apply to any persons whose retired pay, plus 
civilian pay, amounts to less than $3,000: Provided, That this section shall not 
apply to regular or emergency commissioned officers retired for disability in- 
curred in combat with an enemy of the United States or for disabilities resulting 
from an explosion of an instrumentality of war in line of duty during an enlist- 
ment or employment as provided in Veterans Regulation Numbered 1 (a), part I, 
paragraph I. 

The restriction contained in the said section 212, as amended, is 
directed against the receipt of civilian compensation and retired pay 
in excess of the combined annual rate of $3,000 when such retired pay 
is “for or on account of services as a commissioned officer.” The ques- 
tion is whether, under the circumstances here involved, a retired en- 
listed man is to be regarded as receiving retired pay “for or on account 
of services as a commissioned officer” because there is included in such 
average pay—and, hence, retired pay—the pay he received for that 
portion of the six months he served as a commissioned oflicer. 

In decision dated January 11, 1946, 25 Comp. Gen. 521, it was held 
that retired enlisted men of the regular Navy receiving retired pay as 
of their enlisted grades are not to be regarded as in receipt of retired 
pay “for or on account of’services as a commissioned officer” merely 
because a period of service as a temporary commissioned officer may 
be included for longevity pay in the computation of the active duty 
enlisted pay on which their retired pay is directly or indirectly based, 
or because such period was included in determining their eligibility 
for retirement asenlisted men. It was pointed out in the said decision 
that the retired enlisted men there involved actually were receiving 
the retired pay of their enlisted grades and that their commissioned 
service could be counted for longevity pay purposes and toward re- 
tirement as enlisted men, irrespective of whether it was commissioned 
or enlisted services. On the other hand, in considering section 8 of 
the act of June 6, 1924, 43 Stat. 472 (10 U.S. C. 981), which authorizes 
retired enlisted men of the Army who served honorably as commis- 
sioned officers of the Army, etc., at some time between April 6, 1917, 
and November 11, 1918, to receive the pay of retired warrant officers, 
it was concluded that such enlisted men were receiving retired pay 
“for or on account of services as a commissioned officer” so as to bring 
them within the restriction contained in section 212 of the act of June 
30, 1932, supra. Also, see Hayes v. United States, 88 C. Cls. 309. 

In the present case, the enlisted man’s retired pay is computed on 
the basis of the average pay he received for six months preceding his 
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retirement, and since there is included in such average pay the pay he 
received as a commissioned officer during a portion of such six months’ 
period, it is apparent that his retired pay is being received “for or on 
account of services as a commissioned officer,” especially when it is 
considered that approximately 60 percent of his retired pay is received 
solely by reason of the inclusion of the pay of his commissioned rank. 
It is solely by reason of his commissioned service that a substantial 
portion of his retired pay is computed on the basis of the pay pre- 
scribed by law for the commissioned rank held by him during a por- 
tion of the 6-month period preceding his retirement. See 26 Comp. 
Gen. 271. While it might be contended that only the difference be- 
tween the retired pay he would have received as an enlisted man and 
the retired pay he is receiving by reason of the inclusion of commis- 
sioned service actually represents retired pay received for or on ac- 
count of commissioned service, the law governing the computation of 
his retired pay authorizes no alternative basis for computing retired 
pay under such circumstances. Cf. 26 Comp. Gen. 711. That is to 
say, the act of June 30, 1941, authorizes the computation of retired pay 
on the basis of the average pay the enlisted man received for six months 
prior to retirement, and there would be no authority for excluding 
from such 6-month average computation the period during which the 
enlisted man served as a commissioned officer, or for any assumption 
that the enlisted man would have served in any particular enlisted 
grade during the entire 6-month period but for the fact that he served 
as a commissioned officer. Cf. 27 Comp. Gen. 129, 134. Hence, it 
must be held that Master Sergeant Matheson is in receipt of retired 
pay “for or on account of services as a commissioned officer” within 
the meaning of that phrase as used in section 212, supra, and since his 
retired pay is less than $3,000 per annum, and his civilian compensa- 
tion is in excess of $3,000 per annum, the concurrent payment of retired 
pay and civilian compensation is not authorized. 

Accordingly, payment on the voucher, which is retained in this Office, 
is not authorized. 


CB-77963] 


Appointments—Recess Appointments 


The reconvening of the Senate of the 80th Congress on July 26, 1948, pursuant 
to Presidential proclamation, and its subsequent adjournment on August 7, 1948, 
until December 31, 1948, is to be regarded merely as a continuation of the second 
session of the 80th Congress, and not as constituting the “next Session” of the 
Senate within the meaning of Article II, section 2, clause 3, of the Constitution, 
so that commissions of persons holding recess appointments as Federal judges 
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made prior to July 26, 1948, may not be considered as having expired on August 7, 
1948. 


Persons serving under valid recess appointments as Federal judges when the 
Senate had reconvened in the same session, and whose nominations were pend- 
ing before the Senate at the time that body again recessed to a definite date may 
continue to receive the salary attached to the offices, provided they continue to 
serve under their original recess appointments so as to render inapplicable the 
prohibition in section 1761, Revised Statutes, as amended, against payment of 
compensation to persons appointed during the recess of the Senate who had 
received appointments during a preceding recess and whose nominations were 
pending at the time the second recess appointment was made. 

Comptroller General Warren to the Director, Administrative Office 


of the United States Courts, August 26, 1948: 


I have letter of August 10, 1948, from the Assistant Director, refer- 
ring to the decision of this Office dated July 16, 1948, to you, B-77963, 
28 Comp. Gen. 30, and presenting a further question concerning the 
right to payment of salary of Honorable Edward Allen Tamm, Hon- 
orable Samuel Hamilton Kaufman, and the Honorable Paul P. Rao, 
all of whom received recess appointments to the Federal judiciary from 
the President during the recess of the Congress which occurred June 
20 to July 26, 1948. 

It is stated in the aforesaid letter that the names of these three judges 
were again submitted to the Senate for confirmation on July 29, 1948, 
after it had reconvened on July 26, 1948, pursuant to the President’s 
proclamation (Proc. No. 2796, 13 F. R. 4057) ; that the Senate took no 
action on these nominations, and that they were still pending when it 
adjourned on August 7, 1948, pursuant to House Concurrent Resolu- 
tion No. 222, reading as follows: 

Resolved by the House of Representatives (the Senate concurring), That when 
the two Houses adjourn on Saturday, August 7, 1948, they stand adjourned until 
12 o’clock meridian on Friday, December 31, 1948, or until 12 o’clock meridian 
on the third day after the respective Members are notified to reassemble in 
accordance with section 2 of this resolution, whichever event first occurs. 

Src. 2. The President pro tempore of the Senate, the Speaker of the House of 
Representatives, the acting majority leader of the Senate, and the majority 
leader of the House of Representatives, all acting jointly, shall notify the Mem- 
bers of the Senate and the House, respectively, to reassemble whenever, in their 
opinion, the public interest shall warrant it. 

It is indicated in the letter that, in accordance with the aforemen- 
tioned decision of July 16, 1948, the three judges received payment of 
salary in due course after the assumption of office under their recess 
appointments. A decision now is requested as to whether the occur- 
rence of the facts, as set forth above, subsequent to the rendition of the 
cited decision, requires the suspension of payment of their salaries. 

In addition to the above stated facts, it is understood that Judges 
Tamm, Kaufinan, and Rao have not been given interim appointments 
since the adjournment of the Congress on August 7, 1948, pursuant to 
the resolution above quoted. 
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In considering the question presented, it is deemed appropriate to 
advert briefly to the facts and the holding in the decision of July 16, 
1948. Since the relevant circumstances in the case of each of the 
judges involved do not differ in any material respects, the present mat- 
ter will be considered, for the purpose of simplification, upon the basis 
of the facts in Judge Tamm’s case. The nomination of Judge Tamm 
was sent to the Senate on February 3, 1948. The Senate, without act- 
ing on the nominations, adjourned pursuant to House Concurrent 
Resolution 218, on June 20, 1948, to a specified date, namely, Friday, 
December 31, 1948, unless notified to reassemble at an earlier date by 
‘all of its officers. On June 22, 1948, Judge Tamm was given a recess 
appointment by the President to the office he now holds and, on June 
28, 1948, he took the oath of office and entered on duty. Upon the basis 
of these facts, there was presented for consideration the question as 
to whether payment of salary could be made in view of the provisions 
of section 1761, Revised Statutes, as amended, 5 U.S. C. 56, which are 
as follows: 

No money shall be paid from the Treasury, as salary, to any person appointed 
during the recess of the Senate, to fill a vacancy in any existing office, if the 
vacancy existed while the Senate was in session and was by law required to be 
filled by and with the advice and consent of the Senate, until such appointee has 
been confirmed by the Senate. The provisions of this section shall not apply 
(a) if the vacancy arose within thirty days prior to the termination of the ses- 
sion of the Senate; or (b) if, at the time of the termination of the session of the 
Senate, a nomination for such office, other than the nomination of a person ap- 
pointed during the preceding recess of the Senate, was pending before the Senate 
for its advice and consent; or (c) if a nomination for such office was rejected by 
the Senate within thirty days prior to the termination of the session and a person 
other than the one whose nomination was rejected thereafter receives a recess 
commission: Provided, That a nomination to fill such vacancy under (a), (b), 
or (c) of the section, shall be submitted to the Senate not later than forty days 
after the commencement of the next succeeding session of the Senate. 

In the decision of July 16, 1948, it was held that the adjournment of 
the Senate on June 20, was a “termination of the session” within the 
meaning of clause (b) of section 1761, Revised Statutes, supra, and 
that Judge Tamm, having been previously nominated during that ses- 
sion, and his nomination having been pending in the Senate when it 
adjourned on June 20, was entitled to be paid the salary of the office 
under his appointment of June 22, 1948. 

As pointed out in your letter, since the foregoing decision of July 
16, 1948, was rendered, the Senate reconvened on July 26, pursuant to 
the call of the President; Judge Tamm’s nomination was again sub- 
mitted to the Senate on July 29; and on August 7, the Senate ad- 
journed until December 31, 1948. What effect then, if any, do the 
recent meeting of the Senate and the ensuing recess have upon the 
right of Judge Tamm to continue to receive the salary of his office? 

As was indicated in the decision of July 16, 1948, the appointment of 


Judge Tamm on June 22, 1948, appears to have been a valid recess 
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appointment by the President under Article ITI, section 2, clause 3, of 
the Constitution which provides as follows: 


The President shall have Power to fill up all Vacancies that may happen dur- 
ing the Recess of the Senate, by granting Commissions which shall expire at the 
End of their next Session. 


Hence, there would appear to be for consideration first the question 
as to whether the convening of the Congress on July 26, 1948, and its 
subsequent adjournment on August 7, 1948, constituted the next session 
of the Senate within the meaning of the said article of the Consti- 
tution and that, as a consequence, Judge Tamm’s commission expired 
on the latter date. If the answer to the said question be in the affirma- 
tive, it would seem to follow that the payment of the salary to Judge 
Tamm beyond August 7 properly may not be made. However, in 
view of the matters hereinafter set forth, I have no doubt but that 
the answer to the said question must be in the negative. In the decision 
of July 16, 1948, it was pointed out that the adjournment of the 
Congress on June 20, 1948, pursuant to House Concurrent Resolution 
No. 218 was not an adjournment sine die but was an adjournment to a 
specific date, and it was stated that said adjournment merely con- 
stituted a recess of the second session of the 80th Congress. The said 
resolution No. 218 reads as follows: 


Resolved, That when the two Houses adjourned on Sunday, June 20, 1948, they 
stand adjourned until 12 o’clock meridian on Friday, December 31, 1948, or 
until 12 o’clock meridian on the third day after the respective Members are 
notified to reassemble in accordance with section 2 of the resolution, whichever 
event first occurs. 

Sec. 2. The President pro tempore of the Senate, the Speaker of the House of 
Representatives, the acting majority leader of the Senate, and the majority 
leader of the House of Representatives, all acting jointly, shall notify the Mem- 
bers of the Senate and the House respectively, to reassemble whenever, in their 
opinion, the public interest shall warrant it. 


The correctness of the referred-to statement is substantiated by the 
facts hereinafter set forth. 

First, it will be observed that the Proclamation of the President 
(Proc. No. 2796, 13 F. R. 4057) notifying the Congress to assemble 
on July 26, 1948, speaks merely of a convening of such body and does 
not refer to the meeting as an “extra” or “special” session. 

Said proclamation reads, in part, as follows: 

Whereas the public interest requires that the Congress of the United States 
should be convened at twelve o'clock, noon, on Monday, the twenty-sixth day 
of July, 1948, to receive such communication as may be made by the Executive; 
NOW, THEREFORE, I, HARRY S. TRUMAN, President of the United States 
of America, do hereby proclaim and declare that an extraordinary occasion 
requires the Congress of the United States to convene at the Capitol in the City 
of Washington on Monday, the twenty-sixth day of July, 1948, at twelve o’clock, 


noon, of which all persons who shall at that time be entitled to act as members 
thereof are hereby required to take notice. 


To this point, the instant situation is identical, in all material respects, 
to that which existed in connection with the adjournment of the first 
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session of the 80th Congress on July 27, 1947, by Senate Concurrent 
Resolution No. 33, and its reconvening on November 17, 1947, pursuant 
to Proclamation No, 2751, issued by the President on October 23, 1947. 
12 F. R. 6941. The said adjournment of the first session of the 80th 
Congress and its subsequent reconvening on November 17, 1947, was 
the subject of an opinion by Judge Wyzanski of the United States 
District Court, District of Massachusetts, rendered on November 18, 
1947 in the case of Ashley v. Keith Oil Corporation, et al., 7 F. R. D. 
589. The question there involved was the effective date of certain 
amendments to the Federal Rules of Civil Procedure which were to 
take effect “three months subsequent to the adjournment of the first 
regular session of the 80th Congress.” The remarks of Judge 
Wyzanski are believed to be so pertinent to the present situation that 
I feel they should be quoted herein at length. 


The opinion reads in part as follows (pages 590-592) : 


The first regular session began January 3, 1947. That session could be brought 
to a close in at least two ways: First, by a concurrent resolution of the two 
Houses of Congress adjourning the session sine die; second, by the beginning of a 
new session either under an Act of Congress or under that clause of Section 2 of 
the Twentieth Amendment to the United States Constitution which provides that 
a new “meeting shall begin at noon on the 3rd day of January [in every year] 
unless they [Congress] shall by law appoint a different day.” 

Neither of those two methods of adjourning the first session of Congress has 
as yet become operative. 

Congress has not as yet passed a resolution to adjourn the first session sine 
die. lt is true that when the 80th Congress was in session last summer it passed 
Concurrent Resolution No. 33 set out in the margin, providing that Congress 
should adjourn from July 27, 1947 until January 2, 1948, unless notified to re- 
assemble under provisions not now material. But that resolution was a mere 
temporary adjournment. It was the form of resolution customarily used for a 
recess. See § 949 of the Rules of the House of Representatives, House Docu- 
ment #810, 78th Congress, 2d Sess. It resembled Senate Resolution of July 8, 
1943, adopted by the 78th Congress, First Session, Congressional Record, 78th 
Cong., Ist Sess. 7471, under which Congress separated and reassembled without 
ending an old session or beginning a new session. Cf. 57 Stat. 568; Congres- 
sional Record, 78th Cong., Ist Sess., 7519. Thus it cannot properly be said that 
the 80th Congyess by Concurrent Resolution No. 33 or by any other measure 
closed the first session sine die as of July 27, 1947. 

Nor has the first session of the 80th Congress been closed as yet by the begin- 
ning of a new session under either an Act of Congress or the Twentieth Amend- 
ment. The only relevant law passed by the Hightieth Congress is Senate Joint 
Resolution No. 156, which states that “the second session of the Eightieth Con- 
gress shall begin at noon Tuesday, January 6, 1948.” Congressional Record, 
80th Cong., Ist Sess. 10643. That act would only operate to terminate the first 
session as of 11:59 a. m. January 6, 1948. And this date is not in any way ad- 
vanced by the Twentieth Amendment which sets the date as January 3 only if 
there is no law appointing a different day. 

So far my reasoning appears to be entirely in accord with that of the Parlia- 
mentarian of the House of Representatives, the Secretary of the Senate and the 
Director of the Administrative Office of the United States Courts, Annual Report 
of the Director, September 1947, pp. 26, 27, although it seems contrary to the 
ruling of Judge Reeves in Shafir v. Wabash R. Co., D.C. W. D. Mo., 1 F. R. D. 467. 

But there remains the difficult problem as to whether the first session of the 
S0th Congress has already been brought to a close not by concurrent resolution, by 
act of Congress or by the Twentieth Amendment, but by the action of Congress in 
reconvening on November 17 pursuant to the Proclamation of President Truman 
issued on October 23, 1947, No. 2751. 12 Fed. Reg. No. 210; Oct. 25, 1947. 
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Article II, § 3, of the United States Constitution provides that the President 
“may on extraordinary occasions, convene both Houses, or either of them.” 
This is language of unusual breadth. It is not limited to the situation where a 
particular Congress has never met in session, or where a Congress has met and 
adjourned sine die. It also covers the situation where Congress or either House 
is not meeting because it is in recess under a temporary adjournment. 

If the President convenes a Congress that has never met, of course, he is con- 
vening it in a new session, which is called in the proclamation an “extra” 
session. See e. g. Proclamation of President Hoover, March 7, 1929, 46 Stat. 2981. 
If the President convenes a Congress that has met but adjourned sine die, he is 
likewise convening it in a new session, which is called an “extra” session. See 
e. g. Proclamation of President Roosevelt, Sept. 13, 1939, No. 2365, 54 Stat. 
2660. But in the case at bar we are faced with a situation where when the 
President issued his proclamation Congress had met and adjourned only tem- 
porarily. Is the reconvening of Congress pursuant to the President’s call auto- 
matically the beginning of a new session and the close of an old session? Jeffer- 
son evidently thought it would be. § 51 of his Manual states that if Congress 
is “convened by the President’s Proclamation, this must begin a new session, 
and of course determine the preceding one to have been a session.” This manua! 
is, of course, entitled to great weight because since 1837 it has been, by virtue 
cf a still effective rule of the House of Representatives, governing authority 
in that House in all cases where there is no conflict with the standing rules 
and orders of that House. House Rule 43, House Document #810, 78th Congress, 
2d Sess. See Congressional Record, 80th Cong., 1st Sess., 36. 

On the other hand, the present Parliamentarian of the House and Secretary 
of Senate have considered the reassembling of the Congress on November 17, 
1947, as a continuation of the first session. In their judgment no extra or special 
session has begun. And their view is finding expression every day in the pagina- 
tion of the Congressional Record and in like official Congressional documents. 
Congress so far has apparently acquiesced in this action of its delegates; though 
the matter does not appear to have been debated. 

Moreover, the view of these officers of Congress is not in conflict with any 
specific language of President Truman’s Proclamation. Unlike the Proclamations 
of Presidents Hoover and Roosevelt already cited, the Proclamation of Presi- 
dent Truman dated October 23, 1947, does not refer to an “extra” session which 
will result from the convening of Congress pursuant to the President’s call. 

It is unnecessary for me in the case at bar to decide which of these conflicting 
views is correct. Even if Jefferson’s manual is correct, the new amendment 
to the Rules cannot go into effect prior to February 17, 1948. It is quite possible 
that before then Congress by legislative action will conclusively remove any 
ambiguity as to the proper numerical description of its present session, or will 
more explicitly provide a date when the new amendments to the rules shall go 
into effect. 


Thereafter, the first session of the 80th Congress adjourned sine die 
on December 19, 1947, thus evidencing the correctness of the afore- 
said views of Judge Wyzanski that the adjournment of the Congress 
on July 27, 1947, pursuant to Senate Concurrent Resolution No. 33, 
constituted a recess and that the reconvening of the Congress on No- 
vember 17, 1947, pursuant to the proclamation of the President issued 
on October 23, 1947, was a continuation of the first session and not a 
new session. 

In the light of the foregoing, it seems clear that the reconvening 
of the 80th Congress on July 26, 1948, pursuant to the President’s 
proclamation of July 15, 1948 (Proc. No. 2796, quoted above), merely 
constituted a continuation of the second session. 

Furthermore, and of greater significance, is the fact that the Con- 
gress itself considers the proceedings between July 26 and August 7, 
1948, to be a continuation of those of the second session which had ad- 
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journed on July 20, 1948. In such connection, the calendars of both 
the House of Representatives and the Senate covering the proceed- 
ings between July 26 and August 7 show that the business thereof 
was that of the second session of the 80th Congress. Also, the Con- 
gressional Record for the period involved refers to the matters con- 
tained therein as the proceedings and debates of the 80th Congress, 
second session. In addition, it is understood that the Journals of the 
Congress show the proceedings of the period as being those of the sec- 
ond session of the 80th Congress. 

Finally, it will be observed from House Concurrent Resolution No. 
222, quoted above, that, on August 7, 1948, the Congress adjourned 
until December 31, 1948, or until the third day after the respective 
Members were notified to reassemble in accordance with section 2 of 
said resolution ; that is, by the leaders of the majority party. 

In my opinion, the foregoing demonstrates conclusively that the 
convening of the Congress during the period July 26 to August 7, 
1948—subsequent to Judge Tamm’s appointment—was not the “next 
Session” of the Senate within the meaning of Article II, section 2, 
clause 3, of the Constitution, and that Judge Tamm’s commission to 
cflice did not expire on August 7, 1948, when the second session of 
the 80th Congress adjourned pursuant to House Concurrent Resolu- 
tion No. 222, supra. It follows, therefore, that the payment of salary 
to Judge Tamm properly may be made after said date unless such pay- 
ment may be said to be prohibited by the provisions of section 1761, 
Revised Statutes, as amended, supra. 

As hereinbefore stated, it was held in Office decision of July 16, 
1948, that Judge Tamm was entitled to the payment of salary under 
his recess appointment of June 22, 1948, by virtue of the provisions of 
clause (b) of section 1761 of the Revised Statutes, as amended, since 
his nomination was pending in the Senate when it adjourned on June 
20, 1948. While clause (b) is, in itself, an exception to the salary 
payment prohibition of the original statute, it will be noted that there 
is contained in the said clause what is, in effect, an exception to the ex- 
ception. That is to say, the clause permits salary payments to recess 
appointees whose naminations were pending upon the termination of 
the session of the Senate, provided the appointee had not received a 
recess appointment during the preceding recess of the Senate. Under 
the reasoning of the decision of July 16—holding that the adjourn- 
ment of the Congress on June 20, to December 31, 1948, pursuant to 
House Concurrent Resolution 218, was a “termination of the session” 
within the meaning of section 1761, Revised Statutes, as amended— 
it must be considered that the adjournment on August 7, to December 
31, 1948, likewise constitutes a “termination of the session” to that 
extent. And, since there was another nomination of Judge Tamm 
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to office pending in the Senate on August 7, the real question is whether 
the present case falls within the class of those specifically excluded 
from the exemption provided by clause (b). 

In fact, the issue can be further simplified. As illustrated above, 
there are now involved not one but two terminations of Senate ses- 
sions within the meaning of the subject statute—that of June 20 and 
that of August 7. The decision here would appear to turn upon 
whether the phrase “termination of the session” in clause (b) should 
be regarded as having reference to the first or the second adjournment 
date. If it refers to the earlier date only the conclusion of the de- 
cision of July 16 still obtains; if, however, the term now must be 
held to refer to the later date, Judge Tamm is specifically excluded 
from the exemption provided generally by clause (b) since he would 
be a person who, though having a nomination pending at the termi- 
nation of the session (August 7), would have been appointed “during 
the preceding recess.” 

As stated above, the prohibition in section 1761, Revised Statutes, 
is against the payment of salary to a recess appointee if the vacancy 
to which he is appointed “existed while the Senate was in session.” 
There can be no question that the “session” of the Senate in contem- 
plation there is the session immediately preceding the recess during 
which the appointment was made. Clause (a), as added by the 1940 
amendment, is to the effect that the prohibition shall not apply if the 
vacancy arose within 30 days “prior to the termination of the session 
of the Senate.” The same conclusion must be reached with respect 
to the “session” referred to in this exception. That is, it likewise must 
be the session immediately preceding the recess during which the ap- 
pointment was made. So that, coming to clause (b), it would be 
wholly inconsistent to say that the phrase “termination of the session” 
as used therein had reference to other than the session preceding the 
recess when the appointment was made. Clause (c) isthe same. In 
other words, the entire statute speaks as of the date of the recess 
appointment under which the claim to compensation arises. 

This position is further supported by the general rule that, in a 
statute, the article “the” is to be construed as having a specifying or 
particularizing effect, opposed to the indefinite or generalizing force 
of “a” or “any.” Thus, the language “termination of the session” 
ordinarily would be viewed as having reference to a particular session 
rather than to just any session. Here, the session preceding the recess 
when the appointment is made would be the one most naturally con- 
templated by the language. 

In this view of the statute, it must be concluded that the right of 
Judge Tamm to compensation under his recess appointment of June 
22, 1948, to which he became entitled under clause (b) of section 1761, 
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Revised Statutes, as amended, has not been divested or otherwise 
affected by the events occurring subsequent to such appointment and 
vesting of right. In other words, the subsequent occurring events 
have not had the effect of placing Judge Tamm in the position of a 
person appointed during the recess of the Senate who had received an 
appointment during a preceding recess of the Senate and whose nomi- 
nation was pending before the Senate at the time the second recess 
appointment was made. The same principles apply, of course, to 
others in like status. 

It might be stated that I am not unaware of certain corollaries of 
this decision which at first blush might seem incongruous but which, 
upon thorough consideration, have been deemed of less than con- 
trolling importance. In the first place, the Constitution (Article IT, 
section 2, clause 3) provides that recess appointments shall expire at 
the end of the next session of the Senate. It has been stated above 
that the adjournment of August 7 would have to be regarded as a 
“termination of the session” within the meaning of the compensation 
statute, and yet, in applying the said Constitutional provision the ad- 
journment of August 7 would have to be regarded merely as effecting 
a recess of the second session of the 80th Congress. Suffice it to say 
that this apparent inconsistency is attributable solely to a construction 
of the compensation statute designed to carry out the obvious legislative 
intent. 

Then, there is the rather anomalous situation in that, should Judge 
Tamm —or others in like position—receive a new recess appointment he 
would be precluded from receiving compensation under such appoint- 
ment for the same reasons that required the conclusion in the decision 
of July 16 that Judge Harper could not be paid under his subsequent 
recess appointment. The answer here is that new recess appointments 
are not necessary so long as the original appointment remains valid 
under the provisions of the Constitution. But once a new appoint- 
ment is given, the prohibitory language in clause (b) of section 1761, 
Revised Statutes, operates to preclude the payment of salary to the 
appointee. 


Your submission is answered accordingly. 


[B-79103] 


Compensation—Postal Service—Automatic Promotions— 
Service Credits 


Under section 1 of the act of June 19, 1948, authorizing, in the case of Postal 
Service employees transferred from positions for which automatic promotions 
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are provided to other positions in the Service, the counting of all proper satis- 
factory service toward automatic promotion in the positions to which transferred, 
a classified laborer who had reached the maximum grade of his position by 
virtue of automatic promotions authorized by section 14 (i) of the act of July 1, 
1945, and thereafter had served two years in such grade became entitled to two 
additional grades when transferred to the position of mechanic helper under 
section 13 (d) of the 1945 act. 


A Postal Service employee holding the supervisory position of watch engineer— 
a position for which automatic promotions are not provided in section 14 (a) 
of the act of July 6, 1945—who was transferred to the position of assistant 
engineer at the maximum automatic salary grade would be entitled, under the 
provisions of section 1 of the act of June 19, 1948, to count only one year of 
satisfactory service as watch engineer toward advancement to the applicable 
additional meritorious grade authorized in section 14 (e) of the 1945 act. 


A temporary charman of the Postal Service compensated at an hourly rate who 
was promoted to the position of temporary fireman-laborer at an annual salary— 
such action not constituting an automatic promotion—is entitled by virtue of 
the provisions of the act of June 19, 1948, to credit for automatic promotion in 
the classification as temporary fireman-laborer for satisfactory service since the 
date of the employee's appointment as temporary charman. 


A Postal Service employee appointed as a probational laborer of the Custodial 
Service under section 14 (i) of the act of July 6, 1945, who was promoted to 
fireman-laborer under section 14 (h) of the act—such action not constituting an 
automatic promotion—is entitled, under the provisions of section 1 of the act of 
June 19, 1948, to credit for all satisfactory service from the date of probational 
appointment toward automatic grade advances in his classification as fireman- 
laborer. 


A Postal Service employee in the Motor Vehicle Service who was transferred 
from the position of special clerk to that of dispatcher at the maximum automatic 
salary grade without any change in grade or salary—both positions being under 
section 13 (b) of the act of July 6, 1945, providing for automatic promotions—is 
entitled, pursuant to the provisions of the act of June 19, 1948, to credit for all 
satisfactory service since his last automatic promotion toward advancement to 
the applicable additional meritorious grade, provided he is in a first-class post 
office. 


A Postal Service employee of the Motor Vehicle Service who was demoted from 
driver-mechanic to garageman-driver because of unsatisfactory service and who 
subsequently transferred to the position of dispatcher under section 13 (c) of 
the act of July 6, 1945, is entitled by virtue of the provisions of the act of June 
19, 1948, to count only the period of satisfactory service beginning after the 
period of unsatisfactory service toward placement in the applicable automatic 
salary grade in the position of dispatcher. 27 Comp. Gen. 773, amplified. 


Comptroller General Warren to the Postmaster General, August 26, 
1948: 


I have your letter of August 3, 1948, requesting a decision with re- 
spect to the application of section 1 of the act of June 19, 1948, Public 
Law 674, to six employees of the Postal Service under the conditions 
therein stated. 

Section 1 of the act of June 19, 1948, Public Law 674, 62 Stat. 484, 
provides: 

That any employee of the postal service who is in a position for which salary 
grades are provided in the Act entitled “An Act to reclassify the salaries of 
postmasters, officers, and employees of the Postal Service; to establish uniform 
procedures for computing compensation; and for other purposes,” approved July 
6, 1945, and who transfers or is transferred from such position to any other posi- 


tion in the postal service for which salary grades are provided by such Act, shall, 
for purposes of establishing eligibility for promotion in the position to which 
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he transfers or is transferred, (1) in the case of an employee in a position for 
which automatic promotions are provided, be credited with all satisfactory service 
since his last automatic promotion and (2) in the case of an employee in a position. 
for which automatic promotions are not provided, be credited with all satisfactory 
service, not exceeding one year of such service, performed in such position. 


The questions will be quoted and answered in the order presented. 


1, An employee in the Custodial Service on July 1, 1946 was given an auto- 
matic promotion to Grade 7, $2300 per annum, in his position of laborer, in accord- 
ance with Section 14 of Public Law 134—79th Congress, as amended. This was 
the maximum grade of the position. On July 1, 1948, he was transferred to. 
mechanic-helper at Grade 4, $2300 per annum, the salary for which became $2750 
per annum under Public Law 900—S0th Congress, 

Inasmuch as his last automatic increase was on July 1, 1946, and he has, there- 
fore, served two years since his last automatic promotion, is this employee entitled 
to two grades additional effective July 1, 1948? 


As section 14 (i) of the Postal Employees Pay Act of 1945, Public 
Law 134, 59 Stat. 449, under which this employee was classified as a 
laborer, provides for automatic promotions at the beginning of the 
quarter following one year’s satisfactory service in each grade, this 
employee became entitled, under the provisions of section 1 of Public 
Law 674, supra, to two additional grades when transferred to the posi- 
tion of mechanic helper under section 13 (d) of the Postal Employees 
Pay Act, 59 Stat. 446. 

2. On April 1, 1945, a Custodial employee holding the position of engineman 
was given an automatic promotion to $2400 per annum under Public Law 406—7sth 
Congress. He occupied the position of engineman only temporarily because it 
was a military vacancy. On July 1, 1945, the position and salary was changed 
to watch engineer at $3200 per annum and he was placed in the supervisory 
grades in accordance with Public Law 134. On January 1, 1946, his rate of pay 
was changed to $3600 per annum because of the passage of Public Law 386—7¥9th 
Congress, and on April 1, 1946, he was transferred to the position of assistant 


engineman in Grade 7 at $2900 per annum, the maximum automatic grade, due to 
the return of the regular watch engineer from military furlough. 

Is this employee entitled to receive credit for all satisfactory service performed 
since his last automatic promotion, which was April 1, 1945, for promotion to 
Grade 8 in his present position of assistant engineman? If not, is he entitled to 
credit for any satisfactory service rendered since April 1, 1945? 

While grade 7 in the classification of assistant engineman under 
section 14 (e) of Public Law 134, 59 Stat. 448, is the maximum salary 
grade generally in that classification, said section provides further : 

* * * Provided, That for such custodial employees at post offices of the 
first class there shall be two additional grades; that is, grade 8, $2,600, and grade 
9, $2,700, and that employees who perform faithful and meritorious service shall 
be promoted to grade 8 after three years of such service in grade 7, and shall be 
promoted to grade 9 after five years of such service in grade 8. 

As the position of watch engineer, under section 14 (a) of Public Law 
134, 59 Stat. 446—from which the employee last was transferred—is a 
position for which automatic promotions are not provided, this em- 
ployee would be limited, under section 1 of Public Law 674, to credit 
for only one year of satisfactory service performed as watch engineer 
toward advancement from grade 7 to grade 8 as assistant engineman. 
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8. Under Public Law 684—S0th Congress, which became effective July 1, 1948, 
temporary employees in the Custodial Service became eligible for automatic 
promotions in the same manner as regular employees. We have for consideration 
the case of a Custodial employee who was appointed temporary charman for 38 
hours per week at Grade 1, 85¢ per hour, on January 16, 1947. On September 15, 
1947, he was promoted, still in a temporary status, to the position of fireman- 
laborer at Grade 1 of the position, $1,800 per annum. This rate was changed to 
$2,250 effective July 1, 1948, in accordance with Public Law 900—S80th Congress. 

Is this employee entitled under Public Law 674 to credit for his first automatic 
promotion for satisfactory service beginning with January 16, 1947 or September 
15, 1947? 


Prior to July 1, 1948, temporary employees in the custodial service 
were confined to the rates of pay of grade 1 provided for regular cus- 
todial employees. However, the act of June 19, 1948, Public Law 684, 
62 Stat. 490, 491, provides, so far as here material : 


That subsection (1) of section 14 of the Act entitled “An Act to reclassify the 
salaries of postmasters, officers, and employees of the postal service ; to establish 
uniform procedures for computing compensation; and for other purposes,” ap- 
proved July 6, 1945, as amended, is amended to read as follows: 

(1) Temporary employees in the custodial service paid on an annual basis shall 
be paid at the rates of pay of grade 1 of the position in which employed and shall, 
at the beginning of the quarter following the completion of one year’s satisfactory 
service in each pay status, be advanced successively to the rates of pay of the next 
higher grade of such position; and temporary employees in the custodial service 
paid on an hourly basis shall be paid at the rates of pay of grade 1 of the position 
in which employed and shall, at the beginning of the quarter following the com- 
pletion of twelve months’ satisfactory service in each pay status, be advanced 
successively to the rates of pay of the next higher grade of such position: * * * 

Sec. 2. Any period of continuous satisfactory service as a temporary employee 
in the custodial service performed by any such temporary employee prior to the 
effective date of this Act shall be creditable for a promotion to the rates of pay 
of grade 2 of the position in which such temporary employee is employed. 


The promotion from temporary charman at an hourly rate to the 
position of temporary fireman-laborer at an annual salary was not an 
automatic promotion, and, as both classifications now are subject to 
automatic promotions by virtue of the quoted provisions of Public Law 
684, supra, this employee is entitled to credit for automatic promotion 
in the classification as temporary fireman-laborer for satisfactory 
service since January 16, 1947, the date of his appointment as tem- 
porary charman. 

4. On October 1, 1947 an employee was appointed probational laborer in the 
Custodial Service at $1,700 per annum, which is Grade 1 for the position. He was 
promoted to fireman-laborer at $1,800 per annum, which is Grade 1 for that posi- 
tion, on April 1, 1948. The salary was converted to $2,250 under Public Law 900. 

Inasmuch as this promotion was effected at an increase in salary, is the em- 
ployee to be credited with all satisfactory service from October 1, 1947 or from 
April 1, 1948. 

The promotion from laborer under section 14 (i) of the Postal Em- 
ployees Pay Act of 1945, to fireman-laborer under section 14 (h) of 
that act, 59 Stat. 449, was not an automatic promotion. Hence, this 
employee is entitled to credit for all satisfactory service from October 
1, 1947, toward automatic grade advances in his classification as fire- 
man-laborer. 
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5. An employee in the Motor Vehicle Service assigned to the position of 
special clerk and receiving $2300 per annum on June 30, 1945, was converted 
under the provisions of Public Law 134 to clerk, Grade 11, at $2700 per annum 
on July 1, 1945, and under Public Law 386, attained the rate of $3100 per 
annum in the same grade effective January 1, 1946. He was transferred to the 
position of dispatcher on October 1, 1947 without change in grade or salary. 
Under Public Law 900—S0th Congress, his rate of pay changed to $3550 per 
annum, still in Grade 11. 

The question arises as to whether this employee is entitled to eredit for 
promotion to Grade 12, the first meritorious grade, from July 1, 1945, or from 
October 1, 1947. 


As this employee received no automatic grade promotion since July 
1, 1945, and since all of the positions occupied were under section 
13 (b) of Public Law 134, 59 Stat. 445—providing for automatic 
promotions—he is entitled to credit for all satisfactory service since 
that time toward advancement to grade 12 if he is in a first-class post 
office, grade 11 being the top grade in any lower class office. 


6. The record of an employee in the Motor Vehicle Service is as follows: 
Appointed garageman-driver at $1550 per annum on January 1, 1930; automatic 
promotion to $1650 per annum on January 1, 1931; transferred to driver-mechanic 
at $1700 per annum on January 1, 1932; automatic promotion to $1800 on January 
1, 1933, to $1900 on January 1, 1934, and to $2000 per annum on January 1, 1935. 
His salary was converted to Grade 8, $2400 on July 1, 1945 under Public Law 
134. He was demoted to garageman-driver and his salary was reduced because 
of charges to $2100, Grade 6, the maximum automatic grade, October 1, 1945. 
On January 1, 1946, his salary was converted to $2500 per annum, under Public 
Law 386, and on July 1, 1948 to $2950 under Public Law 900. He was transferred 
to dispatcher on July 16, 1948. 

The question arises as to the salary and grade to which this employee should 
be assigned in the position of dispatcher in accordance with Public Law 134, 
as amended, and Public Law 674. It will be noted that satisfactory service 
since last automatic promotion on January 1, 1935 was from January 1, 1935 
to July 31, 1945 and from October 1, 1945 to date. The only period of unsatis- 
factory service was from August 1, 1945 to September 30, 1945. In this connec- 
tion attention is invited to your decision dated June 23, 1948, No. B-73658, 
indicating that an employee is entitled to credit for automatic promotion for 
satisfactory service performed before and after a period of unsatisfactory service. 
It will be further noted that the satisfactory service amounts to 13 years, 4 
months and 16 days. 

Is the employee mentioned above entitled to credit which will carry him beyond 
the highest automatic grade? If so, may he be assigned to Grade 13 in the 
position of dispatcher in the Motor Vehicle Service? 


Section 13 (b) of the Postal Employees Pay Act of 1945, 59 Stat. 
445, provides as follows: 


(b) Clerks, driver-mechanics, general mechanics, and dispatchers shall be 
divided into eleven grades, as follows: 
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and shall be promoted successively at the beginning of the quarter following one 

year’s satisfactory service in each grade to the next higher grade until they 

reach the eleventh grade: Provided, That for such motor-vehicle employees at 

post offices of the first class there shall be three additional grades; that is, grade 

12, $2,800; grade 13, $2,900; grade 14, $3,000, and that employees who perform 

faithful and meritorious service shall be promoted to grade 12 after three years 
846952—49——-11 
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of such service in grade 11, shall be promoted to grade 13 after five years of 
such service in grade 12, and shall be promoted to grade 14 after seven years of 
such service in grade 13. 

The above-quoted salary rates have been increased by subsequent legis- 
lation referred to in your letter. 

The decision B-73658, June 23, 1948, 27 Comp. Gen. 773, referred 
to in your letter, did not hold, as suggested in your question, that 
periods of satisfactory service before a period of unsatisfactory 
service could be counted toward subsequent within-grade advances. 
The case considered in that decision involved unsatisfactory service 
in December, 1945, for which the employee was not disciplined until 
May 16, 1946, when he was reduced in grade, served satisfactorily in 
the lower grade, and was restored to his former grade July 1, 1946. 
Under those circumstances, the decision held that the employee could 
be given credit for all satisfactory service in the higher grade begin- 
ning January 1, 1946; that is, after the period of unsatisfactory service 
and eliminating from the computation of satisfactory service in the 
higher grade the period of satisfactory service in the lower grade. 
In the case submitted by you as example 6, credit toward grade ad- 
vances should be allowed only for the period of satisfactory service 
beginning after the unsatisfactory service, that is, as stated in your 
letter, from October 1, 1945, which would entitle the employee, as a 
matter of right, when transferred to dispatcher under section 13 (c), 
59 Stat. 446, to placement in grade 3. However, see in this connection 
decision to you of June 22, 1948, B-76936, 27 Comp. Gen. 772 


[B-78570] 


Transportation of Dependents—Naval Personnel 


In view of the fact that the provisions of section 12 of the Pay Readjustment 
Act of 1942 and Executive Order No. 9222, respecting the payment in money of 
amounts equal to the commercial transportation costs for the whole or such part 
of the travel of dependents of military personnel, upon a permanent change of 
station, for which transportation in kind is not furnished, are not self-executing, 
reimbursement for travel of dependents of naval personnel is not authorized on 


a commercial cost basis in the absence of Navy regulations providing therefor. 


W here transportation in kind (first-class rail) for the travel of a Navy officer’s 
dependent was furnished for the full distance authorized by law, and, as a matter 
of personal convenience—in order to stop over en route—the officer elected not to 
accept a transportation request for Pullman accommodations but used personal 
funds for such accommodations, it may not be concluded that, because the officer 
did not receive for his dependent the maximum transportation accommodations 
the Government was willing to furnish, transportation in kind for a part of the 
distance was not furnished so as to entitle the officer under the applicable law 
and regulations to any reimbursement. 


Dependents of a Navy enlisted man who obtained Pullman accommodations by 
the use of a Pullman transportation request for a portion of the distance for which 
transportation in kind was authorized by section 12 of the Pay Readjustment Act 
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of 1942, and who obtained rail tickets by the use of personal funds instead of 
using the rail transportation request furnished by the Government, were not 
furnished transportation in kind within the meaning of said section for all or 
part of such trip, and, therefore, reimbursement may be made on a mileage basis 
for the authorized distance, under the act of April 27, 1946, and U. 8. Navy Travel 
Instructions, less the cost to the Government for the Pullman accommodations 
used. 


Where the dependent of a Navy officer, on account of whom section 12 of the 
Pay Readjustment Act of 1942 authorizes transportation in kind, exchanged the 
rail transportation request furnished by the Government for a rail ticket but used 
only a portion of such ticket, completing the remainder of travel by automobile at 
personal expense, and did not use the Pullman accommodation request furnished, 
reimbursement for the latter portion of the journey may not be made on a mileage 
basis ; however, payment may be made in the amount of the refund obtained from 
the carrier for the unused portion of the ticket but not as to the Pullman accom- 
modations not used. 


Where, due to a rail strike, dependents of transferred Navy enlisted man were 
unable to utilize rail transportation provided by the Government except for the 
shipment of baggage, and the transportation requests had been exchanged for 
tickets and Pullman reservations on which the Government may obtain refunds, 
reimbursement may be made to claimant in the amount obtained as refund on all 
said tickets. 


Comptroller General Warren to the Secretary of the Navy, August 


30, 1948: 


I have your letter of July 15, 1948, with enclosures, requesting de- 
cision as to the extent of reimbursement that may be made on each 
of five claims of naval personnel for payment in connection with 
travel of dependents, as well as the basis for reimbursement in future 
similar.cases. The facts respecting the present claims, as summarized 
in a letter from the Deputy Chief of Naval Personnel to you dated 
July 7, 1948, are as follows: 


(a) Rear Admiral Wil'’e. Placed on the Retired List by orders of 21 April 
1947. Dependent wife entitled to transportation from Washington, D. C., last 
permanent duty station, to Long Beach, Calif., home selected on retirement. 
The claimant desired transportation for dependent with stop-overs enroute. He 
was informed that this could rot be granted as current regulations prohibited 
the issue of transportation to dependents involving excess costs, which would 
have been involved in the Pullman stop-overs. He then applied for and received a 
transportation request (N-10,410,389) for the rail ticket Washington to Long 
Beach, Calif. He then purchased from personal funds a bedroum Washington 
to Chicago, a parlor car seat Chicago to Omaha, a bedroom Omaha to San Fran- 
cisco, and a parlor car seat San Francisco to Los Angeles. Reimbursement is re- 
quested for a lower berth Washington to Los Angeles. 

(b) Lemoine. Dependents entitled to transportation from Charleston, S. C. 
to Guam by reason of change of station from USS YMS-160 to Guam under a 
succession of orders stated in the enclosure. Claimant applied for transporta- 
tion from Plymouth, Mass. to Guam. Transportation from San Francisco to 
Guam was furnished by Navy Transport. In view of the fact that current regula- 
tions prohibited the issue of transportation involving excess costs, and to keep 
within the costs from Charleston, S. C., to San Francisco, T/R N-8,377,805 was 
issued for 11% rail fares from Buffalo, N. Y., to San Francisco, and to Oakland, 
Calif. The dependents, however, purchased coach transportation from Plymouth, 
Mass. to San Francisco, tickets covering the difference between coach and first 
class Chicago to San Francisco, and then used the pullman T/R N-8,377,816 Chi- 
cago to Oakland. The rail T/R was not used. Reimbursement is requested in 
such amount as may be found due. 

(c) Lt. Sender. Dependents entitled to transportation from San Francisco to 
New York by reason of release from active duty under orders of 10 March 1948. 
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The claimant applied for and received transportation from San Francisco to 
New York on T/R’s N-10,478,340-41. The rail ticket was used only from San 
Francisco to Los Angeles and travel performed by automobile from Los Angeles 
to New York. The Pullman T/R was not used. Reimbursement is requested 
for travel from Los Angeles to New York. 

(d) Capt. Shepard. Dependents entitled to transportation from Guam to 
Washington, D. C. under orders of 22 May 1947. Government transportation 
was furnished from Guam to Alameda, Calif. by air. Claimant applied for and 
received transportation for dependents from San Diego, Calif. to Washington in 
lieu of from Alameda to Washington. This was furnished on T/R’s N-10,259,558 
-59 -60. This transportation was used from San Diego to Tiffin, Ohio. Travel 
from Tiffin, Ohio to Washington, D. C. was performed at personal expense. Reim- 
bursement is now requested in such amount as found due. In this connection 
there was for collection the sum of $2.00 to cover the excess cost account splitting 
the Pullman at Tiffin, Ohio. 

(e) Schmidt. Dependents entitled to transportation from Cincinnati, Ohio 
to the Canal Zone via New York, on change of station from San Diego, home 
port of CASU-5, to Canal Zone. Dependents located at Cincinnati and no Gov- 
ernment transportation available from the west coast to Canal Zone. Trans- 
portation from New York to the Canal Zone furnished by Government transport. 
Claimant applied for and received transportation from Cincinnati to New York 
on T/R’s N-9,976,261-2. The ticket, however, was used only for the purpose of 
checking a steamer trunk weighing about 75 pounds from Cincinnati to New 
York. Travel was then performed by automobile and reimbursement claimed. 


Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, 365, 
866, provides that when any officer, warrant officer, or enlisted man 
above the fourth grade, having dependents as defined in section 4 
of that act, 56 Stat. 361, is ordered to make a permanent change of sta- 
tion, “the United States shall furnish transportation in kind * * * 
to his new station for such dependents,” and that “in lieu of transpor- 
tation in kind authorized by this section for dependents, the President 
may authorize the payment in money of amounts equal to * * * 
commercial transportation costs for the whole or such part of the travel 
for which transportation in kind is not furnished.” Such authority 
for the payment of commercial transportation costs was implemented 
by Executive Order No. 9222, dated August 15, 1942, which provides 
that the “heads of the respective departments and establishments 
concerned are hereby authorized * * * to make payment in 
money of amounts equal to commercial transportation costs for the 
whole or such part of the travel of * * * dependents for which 
transportation in kind is not furnished,” and that such heads “may 
prescribe additional regulations not inconsistent herewith or with 
the terms of the said section 12 as may be necessary for carrying out 
the provisions of this order.” Section 2 of the act of April 27, 1946, 
60 Stat. 126, 127, provides that “in lieu of transportation for de- 
pendents of personnel of the Army, Navy, Marine Corps, and Coast 
Guard, or of any of the components thereof authorized under any 
provision of law, payment at the rate of 4 cents per mile for depend- 
ents twelve years of age and over, and 2 cents per mile for dependents 
under twelve years of age to include dependents five years of age 
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and over, may be made for land travel when such travel shall have 
been completed,” and that reimbursement is authorized on that basis 
“in any case where payment for such travel has not theretofore been 
made.” And section 4 of the said act of April 27, 1946, provides, 
inter alia, that the secretary of the Navy is “authorized to prescribe 
regulations for carrying out the provisions of this Act.” 

Paragraph 8152-la, U. S. Navy Travel Instructions, provides that 
“when dependents of personnel of the Navy, including components 
thereof, who are legally entitled to transportation under any pro- 
vision of law, perform travel at personal expense in lieu of obtaining 
transportation in kind, reimbursement “for all land travel will be 
made on a mileage basis pursuant to the act of April 27, 1946, supra. 
Paragraph 8152-1d of such Instructions provides that where “trans- 
portation in kind has been furnished and used for only a part of the 
distance involved, with the remainder of the travel being performed 
at personal expense, reimbursement will be made” on a mileage basis 
for the total official distance less the distance for which transporta- 
tion in kind is furnished and used. And paragraph 8152-le of the 
said Instructions provides that “when transportation requests are 
issued for the entire land travel involved but are not used for any 
part of such travel,” reimbursement will be made on a mileage basis. 

Thus the law and regulations provide for furnishing transporta- 
tion in kind for dependents and where transportation in kind is not 
furnished and used, reimbursement presently is authorized by the 
regulations on a mileage basis for any distance for which it was not 
so furnished and used. Moreover, since the pertinent regulations 
make no provision for payment of the commercial cost of transporta- 
tion of dependents and since the provisions of the statute and the 
Executive order, cited above, respecting the payment of such com- 
mercial cost, are not self-executing reimbursement for travel of de- 
pendents of naval personnel currently is not authorized on a com- 
mercial cost basis. 

In the case of Rear Admiral Frank J. Wille, USN (Retired), it is 
evident that transportation in kind (first class rail) for his wife’s 
travel was furnished for the full distance authorized by law, and 
that as a matter of personal convenience he elected not to accept a 
transportation request for Pullman accommodations. Under such 
circumstances, it may not be concluded that transportation in kind 
was not furnished for a part of the “distance”—a necessary prerequi- 
site to reimbursement in lieu of transportation in kind under the 
applicable law and regulations. Hence, while the officer admittedly 
did not receive for his dependent the maximum transportation accom- 
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modations the Government was ready and willing to furnish, there 
appears no proper basis for making any further payment or reim- 
bursement in his case. 

In the case of George Francis Lemoine, HMC, USN, the entitlement 
was to transportation from Charleston, South Carolina, to San Fran- 
cisco, California, whereas the dependents were located in Plymouth, 
Massachusetts, and it appears that, in order to avoid obligating the 
Government to pay the carrier more than the cost of transportation be- 
tween the authorized points of travel, transportation requests were 
issued for rail travel from Buffalo, New York (rather than Plymouth, 
Massachusetts), to San Francisco, California, and for Pullman begin- 
ning at Chicago, Illinois. Lemoine states that due to lack of instruc- 
tions as to proper utilization of such transportation requests, his de- 
pendents (wife and two small children) traveled from Plymouth, 
Massachusetts, to San Francisco, California, at personal expense ex- 
cept that the Pullman transportation request was used for Pullman 
accommodations from Chicago, Illinois, to destination. In this con- 
nection, it seems probable that when the dependents reached Chicago, 
Illinois, they were unable to exchange the rail transportation request 
for rail tickets at that point since the request was drawn on a carrier 
having no rail lines west of Chicago. Since the transportation request 
for rail travel has been returned unused, no obligation has been im- 
posed on, or assumed by, the Government to pay the carrier for such 
rail travel and there would appear to be no basis for concluding that 
the dependents were furnished transportation in kind as contemplated 
by the statute were it not for the fact that they were furnished, and 
used, Pullman accommodations for a portion of their trip. However, 
under the circumstances, it would appear to be unreasonable to hold 
that the Government has furnished transportation in kind within the 
meaning of section 12 of the Pay Readjustment Act of 1942, supra, for 
all or part of such trip, and, accordingly, this Office would not object 
to an adjustment so as to allow Lemoine reimbursement on a mileage 
basis for the travel of his dependents, computed on the official distance 
from Charleston, South Carolina, to San Francisco, California, with 
a deduction from such mileage payment equal to cost to the Govern- 
ment for the Pullman accommodations used by the dependents on the 
trip in question. 

In the case of Lieutenant (jg) Abraham J. Sender, USNR, there 
has been returned an unused portion of rail ticket, Los Angeles, Cali- 
fornia, to New York, New York, and transportation request for 
Pullman accommodations between the same points. Hence, it is clear 
that transportation in kind was used only for travel between San 
Francisco, California, and Los Angeles, California. Where a trans- 
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portation request is exchanged for a ticket, the Government thereby 
has contracted with the carrier to transport the dependent at Gov- 
ernment expense and has provided directly and immediately the 
means of transportation, so that the dependent properly may be re- 
garded as having been furnished transportation in kind by the Gov- 
ernment as authorized by the statute. Transportation in kind thus 
having been furnished for his dependent, an officer may not be viewed 
as entitled to mileage in lieu of any part of the transportation so fur- 
nished but not used. On the other hand, where, for any reason, the 
transportation so furnished is not used by the dependent or is used for 
only a part of the journey and the ticket or unused portion is turned 
back to the Government so that a refund may be obtained from the 
carrier, the Government properly may not be regarded as entitled to 
retain any refund so obtained while, at the same time, the dependent is 
treated as having been furnished transportation in kind for the entire 
journey covered by the ticket. In that situation, any refund obtained 
from the carrier may be viewed as obtained for the account of the 
officer, provided the dependent completed the travel involved and that 
no increased cost of transportation for the dependent is thereby 
imposed on the Government. In the present case, there would be 
a charge by the carrier for the portion of the rail ticket used for travel 
from San Francisco to Los Angeles. Hence, reimbursement may be 
made to Lieutenant Sender in the amount obtained from the carrier 
as refund on the unused portion of the rail ticket. However, there 
appears no basis upon which reimbursement may be made for Pullman 
accommodations which the dependent elected not to use. 

In the case of Captain Seth A. Shepard, USN, it is stated that 
transportation in kind was furnished for his dependents from San 
Diego, California, to Tiffin, Ohio, and that travel from the latter 
point to Washington, D. C. was at personal expense. The papers 
submitted include an unused transportation request for Pullman ac- 
commodations from Tiffin, Ohio, to Washington, D. C., and a rail 
ticket, Chicago, Illinois, to Washington, D. C., which ticket appar- 
ently was partially used. For the reasons set forth above in the case 
of Lieutenant (jg) Sender, reimbursement may be made to Captain 
Shepard in the amount of refund (if any) obtained from the carrier 
for the unused portion of the rail ticket. 

In the case of John Albert Schmidt, ACMMP, USN, there have been 
turned back to the Government, rail tickets, Cincinnati, Ohio, to New 
York, New York, used only for the purpose of transporting baggage 
between those points, and an unused ticket for Pullman accommoda- 
tions between the same points. The tickets were purchased on May 22, 
1946, and the Pullman reservation was for 4 p. m., May 23, 1946. It is 
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understood there was a rail strike from 4 p. m., May 23, 1946, to 4 p. m., 
May 25, 1946, the commencement of which caused the travel to be per- 
formed at personal expense. Since the transportation requests were 
exchanged for tickets which were turned back to the Government and 
on which the Government may obtain refunds, reimbursement to 
Schmidt may be made in the amount obtained by the Government as 
refund on all of said tickets. 

The five claims referred to above are returned herewith as requested ; 
reimbursement, in the nature of adjustment, being authorized on 
four of said claims to the extent and in the manner indicated above. 
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[B-78359] 


Compensation—Overtime—Services Outside of Regular 
Tour of Duty While on Military Leave 


An employee who, during his regular 40-hour weekly tour of duty, was in a mili- 
tary leave with pay status, as authorized by the act of June 25, 1938, for members 
of the Naval Reserve ordered to training duty, is entitled—when officially author- 
ized or approved—to overtime compensation for services rendered in his civilian 
position outside of such regular civilian tour of duty. 


Comptroller General Warren to John W. Fisher, War Assets Admin- 
istration, September 1, 1948: 


Consideration has been given your letter of July 6, 1948, reference 
RSF-FAC-E, forwarding a voucher in favor of John W. Buddeke for 
$25.74 representing 16 hours’ overtime services rendered by him on two 
Saturdays, April 24 and May 1, 1948, as an employee of the War Assets 
Administration. In view of the facts hereinafter recited, you request 
a decision as to whether the said voucher legally may be certified for 
payment. 

It appears that the employee involved is an officer in the United 
States Naval Reserve and that for the period April 19 through May 
2, 1948, he was ordered by competent authority into active service for 
training duty. During such period he was in a leave-with-pay status 
from his civilian employment and received his salary for 80 hours’ 
regular time. However, it is reported that his regular tour of duty 
in the Naval Reserve during the training period was from 8: 30 a. m. 
to 5 p. m., Mondays through Fridays, and that he returned to his 
civilian position and worked 8 hours on each of the 2 Saturdays during 
the said period of training duty. Further, it is stated that such over- 
time service was approved officially as required by existing law and 
regulations issued by the War Assets Administration. However, 
you question the legality of certifying the said overtime compensation 
for payment for the reason that during the employee’s regular 40-hour 
tour of duty he was on active training duty at the 12th Naval District. 

The act of June 25, 1938, 52 Stat. 1177, 34 U. S. C. 853g, provides in 
pertinent part as follows: 

* * * Provided, That all officers and employees of the United States or of 
the District of Columbia who are members of the Naval Reserve shall be entitled 
to leave of absence from their respective duties without loss of pay, time, or effi- 
ciency rating, on all days during which they may be employed with or without 


pay under the orders of authorization of competent authority, on training duty 
for periods not to exceed fifteen days in any one calendar year. 


Under the above-quoted statutory provision, it seems clear that the 
granting of leave with pay to Mr. Buddeke from his civilian employ- 
ment during the period in question was duly authorized by law. In 
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that connection, this Office consistently has held that time off from duty 
in a pay status authorized by law must be regarded as a part of the 
regular tour of duty and that overtime compensation is payable—when 
officially authorized or approved—for work actually performed in addi- 
tion to the regular tour of duty, including the time off therein for which 
regular compensation is paid. 13 Comp. Gen. 295; id 370; id. 444; 
14 id. 761; 16 td. 757; 18 id. 191; id. 575; 20 id. 555; and 21 id. 724. 

Since the subject employee was ordered to training duty during the 
period April 19 to May 2, 1948, and was entitled by law to leave of 
absence from his civilian position without loss of pay, he was in a pay 
status in his civilian position for the basic workweek, and, therefore, 
he is entitled to overtime compensation for any authorized services 
in excess of 40 hours per week performed by him in such position dur- 
ing that period. Cf. decision of December 31, 1947, B-68893, 27 Comp. 
Gen. 353. Accordingly, the submitted voucher, if otherwise correct, 
may be certified for payment. 

The voucher and supporting papers are returned herewith. 


(B-77295] 


Pay—Retired—Coast Guard Enlisted Personnel Recalled to 
Active Duty 


Retired enlisted men of the Coast Guard who were recalled to active duty when 
the Coast Guard was operating as a part of the Navy and who were subsequently 
released from such duty are not entitled, either by virtue of the assimilation 
provisions of section 8 of the act of May 18, 1920, or any other provision of law, 
to retired pay based upon the highest grade to which promoted during the period 
of recall to active duty as is authorized for retired enlisted men of the Navy and 
Marine Corps by the act of July 1, 1918. 


Assistant Comptroller General Yates to the Secretary of the Treas- 
ury, September 2, 1948: 


There has been considered your letter of June 7, 1948, as follows: 


There is before this Department for determination the question of whether 
retired enlisted personnel of the Coast Guard who were recalled to active duty 
during the period when the Coast Guard was operating as a part of the Navy, 
upon termination of active duty status, are entitled to be advanced on the retired 
list to the highest rate to which they were promoted during the period of their 
recall to active duty and to receive retired pay based upon such higher rate. The 
following case is submitted as an example of the problem involved: 

Paul A. Josephs, Jr., machinist’s mate, first class, U. S. C. G., was retired from 
active service by reason of physical disability, effective December 1, 1942, in 
accordance with the provisions of the Act of April 12, 1902 (14 U. S. C. 169), with 
retired pay at the rate of $94.05 per month, based on 75 per centum of active 
duty pay with more than six years’ but less than nine years’ creditable service. 
He was recalled to active duty in the rating of machinist’s mate, first class, 
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effective January 1, 1943. On June 1, 1943, he was advanced to the rating of 
chief motor machinist’s mate (acting), provisional; on June 16, 1944, his rating 
was changed to chief motor machinist’s mate, temporary; and on August 16, 
1944, he was issued a certificate of permanent appointment as chief motor 
machinist’s mate. On September 1, 1944, he was returned to an inactive status 
on the retired list with no change in his retired rate, with retired pay of $116.44, 
based on 75 per centum of active duty pay as motor machinist’s mate, first class, 
with more than nine years’ creditable service. During the period of his recall 
to active duty the Coast Guard was operating as a part of the Navy in accordance 
with Executive Order No. 8929, of November 1, 1941 (6 F. R. 5581), pursuant 
to authority vested in the President by section 1 of the act of January 28, 1915, 
38 Stat. 800, as amended by sections 5 and 6 of the act of July 11, 1941, 55 Stat. 
585. 

The act of August 29, 1916, 39 Stat. 600 (14 U. S. C. 3), provides that: 

“Whenever, in time of war, the Coast Guard operates as a part of the Navy 
in accordance with law, the personnel of that service shall be subject to the laws 
prescribed for the government of the Navy: * * *” 

The Naval Appropriation Act of July 1, 1918, 40 Stat. 719 (34 U. S. C. 434), 
provides, in pertinent part: 

“Any enlisted man of the Navy or Marine Corps upon the retired list who has 
been ordered into active service since April 6, 1917, or who may hereafter be 
ordered into active service, shall be eligible for promotion and he shall be en- 
titled to the pay and benefits of continuous service of such rank and for such 
length of time as he is or has been employed in active service, and when relieved 
of active service shall retain upon the retired list the rank and service held by 
him at the time of such relief, with the pay and allowances of such rank on the 
retired list. * * *” (Italics supplied.) 

Section 8 of the act of May 18, 1920, 41 Stat. 603 (14 U. S. C. 121), provides, in 
pertinent part: 

“That commissioned officers, warrant officers, petty officers, and other enlisted 
men of the Coast Guard shall receive the same pay, allowances, and increases as 
now are, herein are, or hereafter may be prescribed for corresponding grades or 
ratings and length of service in the Navy; and the grades and ratings of warrant 
oflicers, chief petty officers, petty officers, and other enlisted persons in the Coast 
Guard shall be the same as in the Navy, insofar as the duties of the Coast Guard 
may require * * *”, 

The assimilation provision of Section 8 has been largely superseded by later 
statutes prescribing special rates of pay and increases for Coast Guard person- 
nel, and it is noted that in the opinion of the compilers of the United States 
Code, 1940 Edition, the assimilation provision of Section 8 of the Act of May 
18, 1920, is now inoperative. However, it has been held that the assimilation 
provision is inoperative only insofar as Congress has made specific legislative 
provision for the Coast Guard, and that benefits derived from legislation per- 
taining to the Navy, previously conferred upon the Coast Guard, and not pro- 
vided for in subsequent legislation, survive to the Coast Guard under the assimi- 
lation statute. ef. 27 Comp. Dec. 234; 22 Comp. Gen. 723; decision of June 9, 1947, 
B-63472; decision of April 2, 1948, b—-70438 [27 Comp. Gen. 572). 

In view of the fact that the Coast Guard was operating as a part of the Navy 
during the period of active duty of the retired enlisted personnel of the class 
described in paragraph two, and by virtue of the assimilation of the Coast Guard 
with the Navy as set forth in Section 8 of the act of May 18, 1920, in the absence 
of subsequent specific legislation, it would appear that, notwithstanding the fact 
that enlisted personnel of the Coast Guard are not specifically mentioned in 
the act of July 1, 1918, such enlisted personnel are entitled to the benefits conferred 
by that statute. 

Your decision is respectfully requested, therefore, whether under the said act 
of July 1, 1918, or any other provision of law, retired enlisted personnel of the 
Coast Guard recalled to active duty during the period when the Coast Guard was 
operating as a part of the Navy, are entitled to be advanced on the retired list 
to the highest rate to which they were promoted during the period of their recall 
to active duty and to receive retired pay based upon such higher rate. 


The Naval Appropriation Act of July 1, 1918, which contains the 
provision quoted in your letter, also specifically provided (40 Stat. 
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717, 719) for the recall to active duty of retired commissioned and 
warrant officers of the Navy, Marine Corps, and Coast Guard during 
the existence of war or of a national emergency, for the permanent 
promotion of such personnel on the retired list and for the computa- 
tion of their retired pay, upon their release from active duty, on the 
basis of the pay of the grade or rank to which promoted. 26 Comp. 
Dec. 306; id. 409; 27 td. 78. Such act further provided for the tem- 
porary advancement, during the existence of war or of a national 
emergency, of any commissioned or warrant officer of the Navy, 
Marine Corps, or Coast Guard on the retired list, while on active duty. 
and for the reversion, upon relief from active duty of any officer so 
advanced, to the grade or rank on the retired list and to the pay and 
allowance status which he would have held had he not been so tem- 
porarily advanced. Thus it is seen that while some of the provisions of 
the said 1918 act relating to the promotion or advancement of retired 
personnel expressly were made applicable to personnel of the Coast 
Guard, the provision of that same statute which is quoted in your 
letter, and which relates to the promotion, etc., of enlisted men on the 
retired list, specifically includes only retired enlisted men of the Navy 
and of the Marine Corps. It would seem to follow that the Congress, 
in enacting the 1918 act, meant to exclude enlisted men of the Coast 
Guard from participation in the benefits of the particular provision 
of that act which you have quoted. 

The act of January 28, 1915, 38 Stat. 800, establishing the Coast 
Guard, provided that the Coast Guard shall constitute a part of the 
military forces of the United States and shall operate under the 
Treasury Department in time of peace and operate as a part of the 
Navy, subject to the orders of the Secretary of the Navy, in time of 
war or when the President shall so direct. Paragraph 2 of section 3 
of the said act (38 Stat. 801, 802) provides: 

The provisions of sections three, four, five, six, seven, eight and nine of the 
Act of April twelfth, nineteen hundred and two, in so far as they provide for the 
retirement of officers of the Revenue-Cutter Service, are hereby extended to 
include commissioned officers, warrant officers, and enlisted men of the Coast 
Guard. * * * (Italics supplied.) 

Sections 6 and 9 of the said act of April 12, 1902, 32 Stat. 101 (14 
U.S. C. 169 and 167), provide as follows: 

Sec. 6. That when a board finds that an officer is incapacitated for active 
service, and that his incapacity is the result of an incident of service, or is due 
to the infirmities of age, or physical or mental disability, and not his own vicious 
habits, and such decision is approved by the President, he shall be retired from 
active service and placed upon a retired waiting-orders list. Officers thus 


retired may be assigned to such duties as they may be able to perform, in the 
discretion of the Secretary of the Treasury. - 
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Sro. 9. That all officers borne upon the retired or permanent waiting-orders 
list at the date of the passage of this Act, or hereafter, shall receive seventy-five 
per centum of the duty pay, salary, and increase of the rank upon which they 
have been or may be retired: Provided, That no longevity increase of pay shall be 
allowed for any length of service accruing after retirement. 

Thus the act of April 12, 1902, as amended by the act of January 
28, 1915, provides that when a Coast Guard retiring board finds that 
a commissioned officer, warrant officer, or enlisted man is incapacitated 
for active service due to an incident of the service or to the infirmities 
of age or mental or physical disability, and not his own vicious habits, 
and such decision is approved by the President, he shall be retired from 
active service and placed on the retired list subject to assignment to 
such duties as he may be able to perform, in the discretion of the 
Secretary of the Treasury, and the said act further provides that such 
personnel borne upon the retired list shall receive 75 per centum of 
the active-duty pay of the rank upon which they may be retired. 
It thus appears that the basic retirement provisions here involved 
contemplate the performance of active service after retirement and 
make no mention of promotion on the retired list or increase of retired 
pay on account of such service. 

The provisions of the act of July 1, 1918, quoted in your letter, have 
been regarded as limited in their application to enlisted men of the 
Navy and Marine Corps retired after 30 years’ service under the provi- 
sions of the acts of March 3, 1899, and March 2, 1907, 34 U. S. C. 431. 
See 21 Comp. Gen. 656 and 23 id. 40. It appears that there is no pro- 
vision of law authorizing the retirement for disability of Navy enlisted 
men generally (without regard to length of service), and hence to hold 
that Coast Guard enlisted men retired for disability are entitled to 
retired pay of the higher grade to which promoted while on active duty 
after retirement solely by reason of the assimilation provision of sec- 
tion 8 of the act of May 18, 1920, 41 Stat. 603, would be tantamount to 
holding that Coast Guard enlisted men are entitled to more or different 
benefits under such assimilation provision than the benefits to which 
enlisted men of the Navy and Marine Corps are entitled under the laws 
applicable to them. 

With respect to the decisions cited in your letter as to the application 
of the assimilation provision of section 8 of the act of May 18, 1920, 
supra, it may be noted that such decisions held the said act to be appli- 
cable only in those situations where there was no statute specifically 
applicable to the Coast Guard. By the act of April 12, 1902, as 
amended, supra, and by the Pay Readjustment Act of 1942, as 
amended, specific provision is made for the retirement, the pay and 
the retired pay of enlisted men of the Coast Guard, as well as the recall 
to active duty of such enlisted men on the retired list. Also, section 
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4 of the act of May 24, 1939, 53 Stat. 755, 14 U. S. C. 185c, authorizes 
the promotion of Coast Guard enlisted men retired after 20 or more 
years of service pursuant to that act, when recalled to active duty, and 
provides that when such personnel are relieved from active service they 
shall retain the rank and service held at the time of relief from active 
duty. In such connection it may be noted that in Hannum v. United 
States, 226 U.S. 436, it was held that the assimilation clause of section 
13 of the Navy Personnel Act of 1899, 30 Stat. 1007, was not applicable 
to officers of the Navy compulsorily retired under section 1454, Revised 
Statutes, for incapacity not resulting from any incident of the service, 
in view of a statutory provision covering the retired pay of such 
officers. 

Accordingly, the conclusion is required that the assimilating provi- 
sion of section 8 of the act of May 18, 1920, supra, does not extend to 
retired enlisted men of the Coast Guard, who were recalled to active 
duty when the Coast Guard was operating as a part of the Navy and 
who have been released from active duty, the right to retired pay based 
upon the highest grade to which promoted during the period of recall 
to active duty, and, since there appears to be no other provision of law 
authorizing payment of retired pay based upon such higher grade, 
your question is answered in the negative. 


(B-78978] 


Proportional Spacing Machines, Hektowriters, and Vari- 
typers—Purchase Price Limitation 


The purchase, when otherwise proper, of special purpose machines such as the 
“Proportional Spacing Machine,” the “Hektowriter,” and the “Varityper” is 
subject to the restriction in the Treasury Department Appropriation Act, 1949, 
that typewriting machines shall not be purchased during any quarter of the fiscal 
year 1949 at a price in excess of 90 percent of the lowest net cash price, plus 
applicable Federal excise taxes, accorded the manufacturer’s most favored 
customer (other than the United States and purchasers for educational instruc- 
tion purposes) during the 6-month period preceding such quarter. 


Comptroller General Warren to the Secretary of the Treasury, 
September 2, 1948: 


Reference is made to your letter of July 28, 1948, in which you re- 
quest an opinion as to whether special purpose machines such as the 
“Proportional Spacing Machine” and the “Hektowriter,” manu- 
factured by the International Business Machines Corporation, and the 
“Varityper,” manufactured by the Ralph C. Coxhead Corporation, 
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should be considered as subject to the price restrictions’ established by 
the Treasury Department Appropriation Act, 1949 (Public Law 640, 
approved June 14, 1948, 62 Stat. 415, 416). 

The pertinent provisions of the said act are as follows: 


No part of any money appropriated by this or any other Act shall be used 
during the fiscal year 1949 for the purchase, within the continental limits of the 
United States, of any typewriting machines (except bookkeeping and billing 
machines and typewriting machines for veterans under public laws administered 
by the Veterans’ Administration). 

Each agency in the executive branch of the Government (which shall include 
all departments, independent establishments, and wholly owned Government 
corporations), is authorized and directed (1) to report within thirty days after 
the enactment of this Act, or by July 1, 1948, whichever is the later, to the Di- 
rector of the Bureau of Federal Supply the total number of typewriting machines 
in the possession or custody of such agency and the number thereof surplus to 
its requirements, and (2) to surrender and ship such surplus typewriting ma- 
chines as the Director of the Bureau of Federal Supply may direct. Costs of 
packing and shipping hereunder shall be charged to the general supply fund. 
Each agency shall furnish the Director of the Bureau of Federal Supply such 
information regarding typewriting machines as he may from time to time re- 
quest. The Bureau of Federal Supply is authorized and directed to receive and 
hold all typewriting machines surrendered to it hereunder and to distribute 
same to any of such agencies as the Director of the Bureau of Federal Supply 
may determine. Notwithstanding the foregoing paragraphs, in the event the 
Director of the Bureau of Federal Supply is unable to furnish any such agency 
with suitable typewriters out of stock on hand, he may purchase typewriters for 
the account of such agency: Provided, That the price paid during any quarter 
of the fiscal year for such typewriters shall not exceed ninety per centum of the 
lowest net cash price, plus applicable Federal excise taxes, accorded the most 
favored customer (other than the Government of the United States, or any 
agency thereof, and purchasers of typewriters for educational instruction pur- 
poses only) of the manufacturer of such machines during the six-month period 
immediately preceding such quarter. 

The Director of the Bureau of Federal Supply is authorized and directed at 
such times as he may determine to be necessary to survey and determine the 
number and kinds of typewriters which are at any time surplus to the require- 
ments of any agency. Upon such determination the Director of the Bureau of 
Federal Supply is authorized to direct, upon such notice and in such manner 
as he may prescribe, the head of any agency to surrender to the Bureau of Fed- 
eral Supply any and all typewriting machines, surplus to its requirements, 
and such determination and direction by the Director of the Bureau of Federal 
Supply shall be final and conclusive upon all agencies, officers, and employees of 
the executive branch of the Government of the United States. 

The Director of the Bureau of Federal Supply is authorized to charge each 
agency to which typewriting machines are supplied hereunder amounts equal to 
the fair value thereof, as determined by him, and such amounts shall be credited 
to the general supply fund. 


It is to be noted first that the purpose to be effected by this statute, as 
indicated by its language, differs materially from the purpose ap- 
parent in the language of prior appropriation acts, which since the act 
of March 3, 1921, 41 Stat. 1307, have placed an actual dollar limitation 
on the price which could be paid from any appropriation act for 
“standard” typewriting machines of various carriage sizes. Not only 
does the current act avoid limiting the type of typewriting machines 
embraced therein by the use of the adjective “standard,” but the act 
itself, together with its legislative history, reveals a congressional 
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intent to prohibit the purchase of any machine similar in character to a 
typewriting machine except bookkeeping and billing machines and 
typewriting machines for veterans, unless a “suitable” typewriter 
cannot be furnished by the Director of Federal Supply out of stocks on 
hand in the Bureau. Indeed, the legislative history of H. R. 5770, 
which ultimately became Public Law 640, supra, discloses that origi- 
nally the intent was to prohibit absolutely the purchase under any 
circumstances of any typewriting machine, “except bookkeeping and 
billing machines.” Thus, the Report of the Committee on Appropria- 
tions, House of Representatives, respecting H. R. 5770, as originally 
drafted (Report No. 1532, p. 14), contains the following statement: 


In summary, it is obvious that the Government now has more than an adequate 
supply of typewriters to meet all requirements for the coming year. This being 
the case, there is no justification for the purchase of a single typewriter, ordi- 
nary, electric, portable, or otherwise, during the fiscal year 1949. To permit the 
purchase of typewriters under these conditions would be a breach of trust on the 
part of the Congress in these times when the crushing expenses of Government 
are already a portentous menace to our system of free enterprise. 


The said bill as originally reported by the Committee on Appropria- 
tions to the Committee of the Whole House contained no exception to 
the flat prohibition against the purchase of typewriters other than 
bookkeeping and billing machines. The amendment permitting the 
purchase of machines when no “suitable” machine can be furnished by 
the Director of Federal Supply from Government surplus was pro- 
posed in its original form on the floor of the House of Representatives 
by Mr. Miller of Connecticut, with the following comment, quoting 
from the Congressional Record of May 15, 1948, Appendix pages 
A-16438-4: 


Mr. MILier of Connecticut. Mr. Chairman, the Committee will recall that last 
year we had some debate on the question of writing into the Treasury appropria- 
tion bill a price ceiling on typewriters. The chairman of the subcommittee han- 
dling the bill the gentleman from New Jersey [Mr. Canfield] stated at that time 
that his committee was going to go into the whole question and make a thorough 
study of the procedure to be followed in the procurement of the typewriters. 
That investigation has been completed and the committee has come up with 
some rather interesting findings. I understand that they have discovered that the 
Federal Government owns three and a fraction typewriters for every secretary, 
stenographer, and typist on the Federal pay roll. 

My attention was called this afternoon to the fact that the language of this 
appropriation bill may be so restrictive that an agency of the Government, such 
as the Atomic Energy Commission, for example, would be barred from purchas- 
ing special typewriters that it is anticipated they will require next year. I am 
informed that there are no typewriters of the kind needed by the Atomic Energy 
Commission now in the possession of the Government. They will want type- 
writers that use symbols and hieroglyphics instead of the alphabet keyboard. 

Because of that situation I have offered the following amendment. On page 22 
at the end of line 7, add the following: 

“In the event the Director of the Bureau of Federal Supply is unable to 
furnish any such agency with suitable typewriters of special type out of stock 
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on hand, he may purchase such manually operated machines at the average list 
price of the industry less 30 percent out of funds specifically appropriated for 
that purpose.” 


Last year I stated very emphatically that as a matter of principle I was 
opposed to writing into an appropriation bill a price ceiling on typewriters. I 
urged then that typewriters be bought as are all other Government supplies, 
either through negotiation or by competitive bids. I am glad that the Appropri- 
ations Committee has eliminated from this bill the objectionable and obsolete price 
ceiling. 

In closing I want to make it clear that I do not advocate any amendment to 
this bill that would permit any agency of the Government to buy a single type- 
writer that is not needed. If the language of the amendment I have proposed 
is not sufficiently restrictive and if after further consideration in the other body 
more restrictive language can be substituted, I would certainly support it. 

Mr. CANFIELD. Mr. Chairman, will the gentleman yield? 

Mr. Mitter of Connecticut. I yield. 

Mr. CANFIELD. It is the understanding of the committee that the gentleman's 
amendment applies to a unique type of typewriter which has to be especially 
constructed and not the regular manual or electric typewriter. 

Mr. MILLER of Connecticut. That is right. I do not mean that the Treasury 
Department or some other department can buy a typewriter just because they 
do not want the one that has already been furnished for them. But this is for 
especially built typewriters with a special keyboard or some other special char- 
acteristic. The Government might not have any of those, so these agencies 
could go out and buy them under the language of this amendment if they can 
justify their purchase before the Committee on Appropriations. 

Mr. CANFIELD, The Chairman of the committee accepts the amendment. 

Thus it is apparent that the amendment was proposed solely to 
permit the purchase of special-purpose machines which were not 
available from Government stock and, inasmuch as the amendment 
itself included the only purchase-price limitation contained in the 
act, it obviously was intended that the price limitation fixed thereby 
would apply to typewriting machines designed for special purposes. 
In other words, under the language of the bill as then proposed, such 
machines were the only machines to which the limitation could have 
been intended to apply since they were the only machines authorized 
to be purchased. While the language of the amendment was subse- 
quently changed to omit reference to machines of “special type” and 
to provide for, among other things, the inclusion of Federal excise 
taxes in the price of the machines purchased, Senate Report No. 1389 
on H. R. 5770, shows that such change was effected at the suggestion 
of the Bureau of Federal Supply, Treasury Department, in order that 
“some relief * * * should be afforded to typewriter companies” 
through payment of applicable Federal taxes. There is no indication 
in the record that the purpose of the change was to remove from the 
prohibition special-purpose machines such as originally were intended 
to be covered thereby. 

Moreover, even without resort to the legislative history of the act, 
the conclusion would appear to be required that the special-purpose 
machines referred to in your letter come within the purview of the act. 

8469524912 
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Funk and Wagnalls New Standard Dictionary, 1942 Edition, de- 
fines “typewriting machine” as “same as typewriter,” and defines a 
typewriter as “a machine for producing printed characters as a sub- 
stitute for writing, variously constructed, but usually having a key- 
board, depression of the keys serving to impress a type upon the paper 
through the medium of an inked ribbon.” 

It appears from the catalog illustrations prepared by the manufac- 
turer and submitted with your letter that the instant machines fall 
within the confines of such definition. Briefly, the Proportional 
Spacing Machine is described as a machine which through “propor- 
tional spacing as compared with conventional spacing permits more 
typewritten material on a given page.” The Hektowriter is shown to 
be a machine which has for its primary purpose the preparation of 
“An original reverse page for reproduction on a liquid duplicating 
machine” but which, nevertheless, according to information informally 
obtained from the manufacturer, is capable of being used as an ordi- 
nary typewriter. The Varityper is described as being a machine 
which is capable of printing in varied type styles and one which “any 
competent typist can operate.” In addition, all three of the machines 
are shown to be key-operated and to have the general appearance of 
typewriters. It seems apparent, therefore, that the said machines 
should be regarded as typewriting machines such as are covered by the 
Treasury Department Appropriation Act, 1949, supra. 

Any doubt which otherwise might exist as to the correctness of this 
conclusion would appear to be removed by the application of the famil- 
iar rule of statutory construction, “expressio unius est exclusio alte- 
rius,” which means the expression of one thing is the exclusion of an- 
other. See Vol. 15, Words and Phrases, Perm. Ed., page 765. In the 
first paragraph of the above-quoted provisions of the act it is pro- 
vided that the act applies to “any typewriting machines (except book- 
keeping and billing machines and typewriting machines for veterans 
* * *).” Under the rule referred to the specific exclusion of book- 
keeping and billing machines necessarily implies that other machines— 
especially those having more similarity to typewriters, such as the 
machines here involved—were intended to be included in the machines 
covered by the act. 

Accordingly, it is the opinion of this Office that the special-purpose 
machines referred to in your letter of July 28 are subject to the 
restrictions established by the Treasury Department Appropriation 
Act, 1949, supra. 
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[B-78759] 


Traveling Expenses—Travel Between Place of Lodging and 
Temporary Duty Station 

As the travel by public transportation between Denver, Colo., or vicinity, and 
the Denver Federal Center is performed daily by Government employees in 
going to and from work, the expense of such travel incurred by an employe 
while on temporary duty at the center constitutes an item of subsistence as 
defined in paragraph 44 of the Standardized Government Travel Regulations, 
rather than a transportation expense reimbursable under paragraph 8 (b) of 
said regulations, even though two fares are required each way and the center is 
located outside the city of Denver where the nearest living accommodations are 
available. 


Comptroller General Warren to Frank H. Shiner, Department of the 
Interior, September 8, 1948: 


I have your letter of July 22, 1948 (reference 375), requesting ad- 
vance decision, under section 3 of the act of December 29, 1941, 55 
Stat. 876, as to whether a voucher covering the claim of Dean W. 
Davis, engineer, Tracy, Calif., for reimbursement of certain local 
transportation expenses while on temporary duty at the Denver, Colo., 
Federal Center, may be certified for payment. You enclosed with 
your letter, together with the voucher, a copy of a letter dated May 
3, 1948, from E. O. Boudreaux, authorized certifying officer, Bureau 
of Reclamation, Lower San Joaquin District, region IT, Antioch, 
Calif., in which it is stated that Mr. Davis was instructed by special 
travel order dated December 29, 1947, to proceed from Tracy, Calif., 
to Denver, Colo., upon official business as directed; that the claim is 
for reimbursement of the expense of 37 round trips, at 40 cents cash 
fare per trip, by public carrier between place of lodging in down- 
town Denver and the Denver Federal Center, during the periods 
January 1 through February 27, 1948; and that the claim is based 
upon the facts that the Denver Federal Center is located outside of 
the Denver city limits and in another county; that it requires two 
separate fares each way, and that there are no suitable living accom- 
modations nearer than downtown Denver. Also, it is explained that 
transportation tokens or tickets were obtainable at reduced rates. 

The special travel order of December 29, 1947, referred to above pro- 
vides, subject to the Standardized Government Travel Regulations, 
for a per diem allowance of $6 in lieu of reimbursement of actual and 
necessary personal expenses, and for reimbursement of transportation 
expenses, including streetcar and bus fares. 
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Paragraphs 8 (b) and 44, respectively, of the Standardized Govern- 
ment Travel Regulations provide: 


(b) Where the nature and location of the work where temporarily stationed 
are such that meals and lodging cannot be procured there, and the daily travel 
required to procure subsistence at the nearest available place is not such as made 
by the public generally for that purpose, nor performed for the personal con- 
venience of the traveler, the expense thereof will be considered as necessary 
transportation not incidental to subsistence. A full statement of the necessity 
for such daily travel should accompany the expense account. 


* * * * * * » 


44. Definition The per diem in lieu of subsistence expenses will be held to 
include all charges for * * * transportation between places of lodgings or 
where meals are taken and places of duty. (See pars. 4, 8 (b).) 


Thus, it can be seen from a comparison of the two provisions of the 
regulations just quoted that the expense of transportation of em- 
ployees in a travel status between place of duty and place of lodging 
or where meals are taken ordinarily is to be regarded as included in 
the per diem allowance for subsistence. As pointed out in decision of 
March 28, 1944, B-40834, the above regulations follow precisely the 
rules laid down in 3 Comp. Gen. 284, in which it was stated : 


* * * The following are general rules to be followed in determining whether 


travel performed by employees away from their permanent stations, in going 
to and from their places of abode and their work should be included in their 
allowance for subsistence. Where the travel is such as is required of the public 
generally in going to and from its work it is incidental to subsistence. In this 
class there is embraced street car fare, bus fare, ferry fare, and taxicab hire, 
when used in lieu of the three preceding modes of conveyance. Where living 
accommodations can be secured near the work or at a place from which it may 
be reached by local public transit companies and the employee for his own 
convenience resides elsewhere, making daily trips to and from his work, such 
trips will not be considered as an actual and necessary expense and reimburse- 
ment will be denied therefor. 

Where the nature and location of the work is such that meals and lodging can 
not be secured there, the daily travel from the nearest place at which living 
accommodations can be secured to and from the work will be considered as 
necessary transportation not incidental to subsistence. In this class will be 
included trips from towns or cities where there are hotel accommodations to 
farms and to such places as the nature of the employee's work requires him to 
visit which are inaccessible except by means of special conveyance. In no case 
will the daily travel to and from work be considered as transportation not inci- 
dental to subsistence when it is similar to that made by the public generally 
or is only made for the employee’s convenience. 


While the employee, in support of his claim, apparently places 
particular reliance upon the facts that two fares are required each 
way and that the place of temporary duty is outside the city of Denver 
where the nearest living accommodations are available, it seems clear 
from the information submitted that the bus fares claimed represent 
nothing more than the daily expense of transportation to and from 
work incurred by Government employees stationed at the Denver Fed- 
eral Center who reside in Denver or vicinity and, as such, constitute 
an item of subsistence as defined in paragraph 44 of the travel regu- 
lations rather than a transportation expense reimbursable under para- 
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graph 8 (b) of said regulation. Compare 11 Comp. Gen. 126; 16 id. 
562; 17 ed. 711; and 26 id. 286. 


Accordingly, upon the present record, the voucher may not be certi- 
fied for payment. The voucher is herewith returned. 


(B-79371] 


Appropriations—State Department—Availability for Sub- 
sistence and Quarters Allowances of Navy Enlisted Personnel 
Assigned to Embassies, ete. 


Enlisted Navy and Marine Corps personnel assigned to custodial duties at em- 
bassies, legations, or consulates under section 562 of the Foreign Service Act of 
1946 are not Foreign Service employees on whose account subsistence and quar- 
ters allowances may be charged to the current appropriation for “Living and 
quarters allowances, Foreign Service”; however, such allowances, not in excess 
of those payable under the laws and regulations applicable to the Navy and Marine 
Corps, may be regarded as “necessary expenses of the Foreign Service” and, as 
such, are chargeable to the current appropriation for “Salaries and expenses, 
Foreign Service.” 


Comptroller General Warren to the Secretary of State, September 8, 
1948: 


Reference is made to letter of August 16, 1948, from the Assistant 
Secretary of State, as follows: 


It will be appreciated if I may have your opinion on a problem confronting the 
Department which involves the expenditure of funds appropriated for use during 
the current fiscal year. 

Public Law 785—S80th Congress, an act to provide appropriations to supply 
deficiencies in certain appropriations for the fiscal year ending June 30, 1948, 
authorizes a sum of $1,250,000 for the Department of State, Foreign Service, 
This sum is to be used in implementation of a program to replace alien employees 
by American personnel and to strengthen the security program at Foreign Service 
establishments. Of the total amount therein appropriated $250,000 was au- 
thorized as an additional amount to augment the appropriation “Living and 
quarters allowances, Foreign Service.” In this connection, it is to be noted that 
the basic appropriation for the Department of State, Public Law 597—S80th Con- 
gress, Title I, “Living and quarters allowances, Foreign Service,” provides for 
allowances as authorized by Section 901 (1) and (2) of the Foreign Service Act 
of 1946 (22 U.S.C. 1131). 

The Foreign Service Act of 1946, Title V, Part G, Section 562, contemplates the 
assignment of enlisted men of the Navy and the Marine Corps to serve as custo- 
dians under the supervision of the principal officer at an embassy, legation, or 
consulate. 

When the request for funds for the Foreign Service was presented to the 
Congress, it was not known whether the Department of the Navy was in a posi- 
tion to authorize the use of enlisted personnel of the Navy and Marine Corps for 
this purpose. However, since the enactment of the appropriation laws, herein- 
above mentioned, the Department has been advised that such services are avail- 
able to it. 

The matter which is presented for your consideration and opinion is whether, 
under the authority of Section 601 of the Economy Act of 1932, as amended, 
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(31 U. S. C. 686) and the Foreign Service Act of 1946, funds available to the 
Department under the appropriation “Living and quarters allowances, Foreign 
Service” may be used to defray, in part, the expenses of the custodial services, 
i. e., to pay that portion of the total expense which corresponds to the Sub- 
sistence and Quarters Allowances for the Navy and Marine Corps personnel 
assigned to the Department of State pursuant to Section 562 of the Foreign 
Service Act of 1946. 

Section 562 of the Foreign Service Act of 1946, 60 Stat. 1011, re- 
ferred to in the above-quoted letter, provides: 

The Secretary of the Navy is authorized, upon request of the Secretary of 
State, to assign enlisted men of the Navy and the Marine Corps to serve as cus- 
todians under the supervision of the principal officer at an embassy, legation, or 
consulate. 

Thus, there is specific authority for the contemplated assignment of 
enlisted men, although there is not found any specific statutory au- 
thority for payment of their allowances from State Department funds. 
However, it is well established that, in the absence of statutory provi- 
sion to the contrary, allowances for travel and subsistence to which 
Army and Navy personnel are entitled when detailed to civilian 
agencies are payable from the funds of the said agencies, although 
only in the amounts to which the said personnel would be entitled 
in the service from which detailed. See 3 Comp. Dec. 588; 1 Comp. 
Gen. 98; 2 id. 373; 18 id. 923; 24 id. 200. Compare 15 Comp. Gen. 377, 
where a statute provided that Army and Navy officers assigned to the 
State Department Foreign Service should be entitled to the same 
travel allowances as Foreign Service officers. 

As stated in the above-quoted letter, the appropriation for “Living 
and quarters allowances, Foreign Service,” 62 Stat. 307, provides only 
“for allowances as authorized by section 901 (1) and (2) of the 
Foreign Service Act of 1946.” Said section 901 (1) and (2) of the 
Foreign Service Act, 60 Stat. 1025, 1026, specifically applies only to 
“any officer or employee of the [Foreign] Service.” Inasmuch as 
Navy or Marine Corps personnel assigned to the Foreign Service 
-annot be regarded as employees of the Foreign Service (cf. 3 Comp. 
Dec. 588; 2 Comp. Gen. 373; 13 id. 150), the said appropriation for 
living and quarters allowances is not available for any payment to 
such personnel. 

However, the appropriation “Salaries and expenses, Foreign 
Service,” included in Public Law 597, 62 Stat. 306, is specifically avail- 
able “For necessary expenses of the Foreign Service, except as other- 
wise provided for, including those authorized by the Foreign Service 
Act of 1946,” with certain exceptions not pertinent to the instant 
matter. It would seem, under the circumstances, that the contemplated 
expenditures properly may be regarded as “necessary expenses of 
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the Foreign Service,” and, as such, for payment from the appropria- 
tion for salaries and expenses, Foreign Service. 

Accordingly, you may be advised that the contemplated expendi- 
tures appear to be payable from the appropriation for salaries and 
expenses, though not in amounts exceeding those to which the as- 
signed personnel would be entitled under the laws and regulations 
applicable to the Navy and Marine Corps. 


[B-78179] 


Exchange or Sale of Used Vehicles, ete.—Application of 
Proceeds to Similar Items Manufactured by Government 


Under section 8 of the administrative expense statute of August 2, 1946, au- 
thorizing the application of the proceeds of sale of used vehicles, equipment, etc., 
in connection with the purchase of new similar items, there is no authority for 
the Department of the Army to apply the proceeds of sale or exchange of obsolete, 
- unserviceable, or unsuitable tank tracks and other spare parts for combat military 

vehicles toward the procurement of new similar equipment manufactured by Army 
Ordnance arsenals. 


Comptroller General Warren to the Secretary of the Army, Septem- 
ber 9, 1948: 


Consideration has been given to letter dated June 25, 1948, of the 
Assistant Secretary of the Army wherein it is stated that a present 
requirement exists for the procurement of tank tracks and other spare 
parts for combat military vehicles, and that your Department proposes 
to use the proceeds of sale of obsolete, unserviceable, or unsuitable 
exchange or trade-in items and components of the type and category 
mentioned for replacement purposes pursuant to section 8 of the act 
of August 2, 1946, 60 Stat. 808, and Chapter 1, act of July 9, 1918, 40 
Stat. 849. 

The letter further states that the Ordnance Department manufac- 
turing arsenals are engaged, among other things, in the manufacture 
of military-type items, either for which no peacetime civilian counter- 
part exists or where it is more economical to manufacture as opposed 
to procurement from commercial concerns; that in attempting to pur- 
chase such Ordnance items, e. g., spare parts for combat vehicles, it has 
been the recent experience of the Ordnance Department that many such 
items are not now procurable economically commercially or that the 
sole source is manufacture at an Ordnance arsenal. In that connection 
it is pointed out that approved projects are considered as “obligations 
in the same manner as provided for similar orders placed with com- 
mercial manufacturers.” Acts of June 5, 1920, 41 Stat. 975; July 1, 
1922, 42 Stat. 812; June 2, 1937, 50 Stat. 245. 

The basic question presented for decision is whether it is legally 
proper to finance the procurement through manufacture of certain 
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of these items at an Ordnance arsenal from the proceeds of sales held 
under section 8 of the act of August 2, 1946, where such action is 
deemed to be in the best interest of the Government. 

The cited act of July 9, 1918, 40 Stat. 849, authorizes the Department 
of the Army to “exchange” motor-propelled vehicles, aeroplanes, en- 
gines, and parts thereof, balloons, and appurtenances in part payment 
for new equipment of the same or similar character. Like authority 
with respect to similar classes of equipment is contained in the act of 
August 29, 1916, 39 Stat. 635, and the act of May 11, 1939, 53 Stat. 739. 
By reason of this exchange authority the Department of the Army is 
authorized, under the act of August 2, 1946, to apply the proceeds from 
the exchange or sale of obsolete, unserviceable, or unsuitable tank 
tracks and other spare parts for combat military vehicles toward the 
purchase price of similar new equipment, provided the purchase and 
sale transaction is otherwise within the purview of the requirements 
of section 8 thereof. 26 Comp. Gen. 729. 

Section 8 of the act of August 2, 1946, provides as follows: 


In purchasing motor-propelled or animal-drawn vehicles or tractors, or road, 
agricultural, manufacturing, or laboratory equipment, or boats, or parts, acces- 
sories, tires, or equipment thereof, or any other article or item the exchange of 
which is authorized by law, the head of any department or his duly authorized 
representative may exchange or sell similar items and apply the exchange allow- 
ances or proceeds of sales in such cases in whole or in part payment therefor: 
Provided, That any transaction carried out under the authority of this section 
shall be evidenced in writing. 

It is to be observed that application of the proceeds of sales of used 
vehicles, equipment, etc., is authorized by the foregoing statutory pro- 
vision only in connection with the purchase of new equipment of a 
similar character. Therefore, the pertinent inquiry is whether the 
authority to utilize the proceeds of the sale of old equipment “in pur- 
chasing” new equipment properly can be extended to the use of such 
proceeds in conjunction with the manufacture of new equipment by a 
Government department. 

The purpose of section 8 is set forth on page 6 of House Report No. 
2186 and Senate Report No. 1636, Seventy-ninth Congress, second ses- 
sion, in part, as follows: 


* * * Section 8 is copied from the current Independent Offices Appropriation 


Act with a slight change, and it will make permanent the authorization for the 
exchange or sale of certain types of equipment at the time replacements are 
purchased, crediting the sale or trade-in value against the purchase price. 
(Italics supplied.) 


It is a well-established rule of statutory construction that single 
words used in a statute must be taken with the context and general 
scope and object of the provision in order to ascertain the intention 
of the legislature. There is nothing in the terms of said section 8 or 
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in its legislative history to indicate that the word “purchasing” was 
used other than in its usual and popular sense, namely, the act of trans- 
ferring property from one person to another by their voluntary act 
and agreement founded on valuable consideration. See 18 Comp. Gen. 
471, 473, and decisions cited therein. It is only reasonable to presume 
that had the Congress intended the procedure contemplated by the 
statutory provision to include the various other modes of securing 
property, it would have used a broader term such as “acquisition” or 
“production.” 

Therefore, I am constrained to hold that the authority contained in 
section 8 of the act of August 2, 1946, may not be applied in connection 
with the manufacture by your Department of the equipment referred 
to in the letter of June 25, 1948. With regard to the statement in said 
letter to the effect that orders or contracts for work or material under 
authority of law, placed with Government-owned establishments, are 
required to be considered as obligations in the same manner as pro- 
vided for similar orders or contracts placed with private contractors, 
it appears that the statutes cited as authority for such statement relate 
merely to the matter of availability of funds for obligating purposes 
with respect to time, as distinguished from availability as to the use 
of funds and, therefore, would not appear to have any material bearing 
upon the matter. See 16 Comp. Gen. 575; id. 752. 

Accordingly, the question presented is answered in the negative. 


[B-7ssss] 


Compensation—Rates—Postal Rate Revision and Federal 
Employees Salary Act of 1948—Public Printer, Deputy 
Public Printer, and Wage-Board Employees 


The provisions of section 301 of the Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, authorizing payment of additional compensation at 
the rate of $330 per annum to each officer and employee of the Federal Govern- 
ment, are applicable to the Public Printer and the Deputy Public Printer whose 
rates of compensation were increased pursuant to the applicable sections of the 
Federal Employees Pay Act of 1945, as amended by section 5 of the Federal 
Employees Pay Act of 1946. 


The proviso to section 301 of the Postal Rate Revision and Federal Employees 
Salary Act of 1948, authorizing the payment of additional compensation at the 
rate of 20 cents per hour to employees paid on an hourly or part time basis, 
may not be regarded as applicable to wage-board employees who were not 
entitled to increases in their basic rates of compensation under the applicable 
provisions of the Federal Employees Pay Act of 1945, as amended. 
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Comptroller General Warren to the Public Printer, September 9, 
1948: 


There has been considered letter of July 28, 1948, from the Acting 
Public Printer, requesting decision upon certain questions therein pre- 
sented respecting the applicability to your establishment of the provi- 
sions of Public Law 900, approved July 3, 1948. ‘The questions are as 
follows: 


1. Does the Public Printer, whose salary is fixed by legislation, come within 
the provisions of this act, and should his salary be increased from $10,000 per 
annum to $10,330 per annum? 

2. Does the Deputy Public Printer, whose salary is fixed by legislation, come 
within the provisions of this act, and should his salary be increased from $10,000 
per annum to $10,330 per annum? In your decision of December 6, 1946 
(B-61547), it was held that the Deputy Public Printer’s salary could be increased 
in accordance with sections 501 and 502 of the Federal Employees Pay Act of 
1945 and sections 5 and 502 of the Federal Employees Pay Act of 1946. 

3. Do hourly paid employees of the Government Printing Office come within 
the provisions of section 301 of the above-cited 1948 act, and should they receive 
additional compensation at the rate of 20 cents per hour? In reference to the 
hourly paid employees of this Office, it should be stated that all of these employees 
come within the provisions of the act of June 7, 1924 (U.S. C., title 44, section 
40) and section 23 of the act of March 28, 1934 (U.S. C., title 5, section 673c), and 
they are therefore considered to be employees whose pay is fixed by a wage board. 


Section 301 of Public Law 900, 62 Stat. 1267, provides: 


Sec. 301. Except as provided in section 303, each officer and employee of the 
Federal Government, and each officer and employee of the District of Columbia 
municipal government, whose rate of compensation is increased by section 2, 3, 


4, 5, or 6 of the Federal Employees Pay Act of 1946 shall receive additional com- 
pensation at the rate of $330 per annum: Provided, That any employee paid on 
an hourly or part-time basis shall receive additional compensation at the rate of 
20 cents per hour. 

The salaries of both the Public Printer and the Deputy Public 
Printer—which salaries have been fixed at the rates of $10,000 and 
$7,500, respectively, by the act of May 29, 1928, 45 Stat. 1006 (44 
U. S. Code 39a )—have been held subject to the pay increases provided 
in the applicable sections of the 1945 Pay Act as amended by section 5 
of the 1946 pay statute, 60 Stat. 217, subject only to the $10,000 maxi- 
mum limitation contained in section 603 of the 1945 Pay Act, 59 Stat. 
302, and section 7 of the 1946 Pay Act, 60 Stat. 218. B-59929, October 
8, 1946, and B-61547, December 6, 1946. Accordingly, questions 1 and 
2 are answered in the affirmative. 

Section 102 (c) of the Pay Act of 1945, Public Law 106, 59 Stat. 
296, provides: 

(c) This Act, except sections 208 and 607, shall not apply to employees whose 
basic compensation is fixed and adjusted from time to time in accordance with 


prevailing rates by wage boards or similar administrative authority serving the 
Same purpose. 


Accordingly, wage-board employees were not given, as a matter of 
right, any increase in their basic rate of compensation under the pro- 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 159 


visions of the 1945 Pay Act. Also, there is no provision in section 
2, 3, 4, 5, or 6 of the Federal Employees Pay Act of 1946, 60 Stat. 216, 
217, as specified in section 301 of Public Law 900, swpra, which in- 
creases the rates of pay of such employees. Consequently, they are 
not entitled to any increase under section 301 of Public Law 900. 
Question 3 is answered in the negative. 


CB-79031] 


Selective Service Act of 1948—Promotion, Seniority, Status, 
ete., Rights 


No objection is perceived to the promulgation of regulations by the Civil Service 
Commission under section 9 (e) (1) of the Selective Service Act of 1948, to 
effectuate the congressional intent as expressed in section 9 (c) (2) of the act, 
which would require agencies to consider for promotion those employees who have 
entered the military service in accordance with said act, and to promote such 
employees while in the service provided they are otherwise qualified, regardless 
of whether such employees are carried on the agency rolls as “on military 
furlough” or as “separated for military service.” 


Regardless of the nature of the administrative action taken upon the entry of 
employees into the military service pursuant to the Selective Service Act of 1948S— 
whether to place such employees on furlough or leave without pay or to separate 
them from the rolls—the rights of the employees with respect to seniority, 
status, and pay are for determination as of the time of reemployment in the 
civilian position under section 9 of said act. 


Comptroller General Warren to the President, United States Civil 
Service Commission, September 9, 1948: 


Consideration has been given your letter of July 30, 1948, as follows: 


Under section 9 (e) (1) of the Selective Service Act of 1948, (Public Law 759, 
Hightieth Congress, Second Session, approved June 24, 1948) the Commission is 
authorized and directed to issue regulations giving full force and effect to the 
provisions of section 9 insofar as they relate to persons entitled to be restored 
to positions in the executive branch of the Government or in the Government of 
the District of Columbia. Section 9 (c) (2) of the Act states that “It is hereby 
declared to be the sense of the Congress that any person who is restored to a 
position in accordance with the provisions of paragraph (A) or (B) of subsection 
(b) should be so restored in such manner as to give him such status in his em- 
ployment as he would have enjoyed if he had continued in such employment 
continuously from the time of his entering the armed forces until the time of his 
restoration to such employment.” 

One of the difficulties that was encountered in connection with restorations 
under the Selective Training and Service Act of 1940 had to do with the determi- 
nation of the position to which the returning veteran was entitled. To obviate 
this particular difficulty in connection with restorations under the 1948 Statute, 
the Commission is considering the issuance of regulations that would require 
certain actions by agencies prior to the departure of employees for military 
service and while such employees are in the military service. 

Among other things the Commission is considering the feasibility of requiring 
that agencies consider for promotion employees who are in the military service 
and make promotions where such employees are found to be qualified. This 
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action would be done in contemplation of the restoration of the veteran upon 
completion of military service with the status he would have enjoyed if he had 
continued in civilian employment from the time of his entry into the armed forces. 

A number of decisions of your office on cases arising under the Selective Train- 
ing and Service Act of 1940 have held that there is no authority of law for the 
promotion of employees from grade to grade under the Classification Act based 
upon seniority, such promotions being made by selection of individual employees, 
and that in the case of a permanent employee entitled to reemployment rights 
under the Selective Training and Service Act of 1940 upon release from military 
service, the date of a paper or record promotion based upon seniority from one 
Classification Act grade to another while the employee was absent from his 
position on military duty, may not be recognized as the date from which the 
waiting period begins to run for a within-grade promotion under the act of 
August 1, 1941, in the higher grade in which employed after military service 
(24 C. G. 729; 25 id. 882; 26 id. 100, 573). 

It would, of course, be highly undesirable for the Commission to issue regula- 
tions requiring that agencies consider for promotion and promote employees 
who are absent on military duty if your office were to decide that the principles 
that were applied in cases arising under the Selective Training and Service Act of 
1940 had equal application to cases under the Selective Service Act of 1948. 

The Commission would therefore appreciate your decision on the following 
questions : 

1. In view of the provision of section 9 (c) (2) of the Selective Service Act 
of 1948, that persons restored to positions in accordance with the provisions of 
paragraph (A) or (B) of subsection (b) should be so restored in such manner as 
to give them such status as they would have enjoyed if they had continued in 
their employment continuously from the time of entrance into the armed forces— 
may employees who are absent on military duty be promoted from one Classifi- 
cation Act grade to another and may the date of such promotion be recognized 
as the date from which the waiting period begins to run for a within-grade 
promotion? 

2. Would your answer to question 1 be affected by the fact that the person 
involved was carried on the rolls of the agency on “military furlough” rather 
than being carried as “separated for military service’? 

3. Should your answers to questions 1 and 2 be that employees may not be 
promoted while in the military service, whether carried on the rolls of the 
agencies as on “military furlough” or as “separated for military service,” the 
Commission would appreciate your views as to what effect might be given in the 
Commission’s regulations to section 9 (c) (2), referred to above, so as to make 
certain that when the employee returns from military service he receives all 
the benefits contemplated by the law. 


As indicated in your letter, the decisions to which you refer (24 
Comp. Gen. 729; 25 id. 882; 26 id. 100; id. 573), as well as other 
decisions of similar import, were based upon the proposition that 
there is no authority under the Classification Act to grant administra- 
tive promotions from grade to grade to civilian employees while 
absent from their civilian positions on so-called military furlough; 
and neither was there found any provision in the Selective Training 
and Service Act of 1940, 54 Stat. 885, as amended, or other related 
provisions of law—providing for the reemployment of persons who 
left their civilian employment to enter the armed forces of the United 
States—which would have authorized such promotions. It was 
pointed out that the promotion of employees from grade to grade 
under the Classification Act is not based upon seniority as is the 
case in the postal service, but rather, such promotions are made by 
selection of individual employees. However, the provisions of law 
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considered in those decisions contain no language comparable with 
that appearing in section 9 (c) (2) of the Selective Service Act of 
1948, Public Law 759, approved June 24, 1948, 62 Stat. 615, quoted 
in your letter, supra, and neither do such provisions place upon the 
Civil Service Commission the duty to issue regulations to carry out 
the purposes thereof as does section 9 (e) (1) of the Selective Service 
Act of 1948, 62 Stat. 616. 

To give effect to the declared sense of Congress as expressed in 
section 9 (c) (2) of the Selective Service Act of 1948, no objection 
is perceived to the issuance of regulations by the Civil Service Com- 
mission—under authority placed in the Commission by section 9 (e) 
(1) of the act—which regulations would require that employees, who 
have left their civilian positions in order to perform military duty 
as provided in the act, be considered for promotion and be promoted 
where such employees are found to be otherwise qualified. Obviously, 
in order to give due effect to the congressional intent as expressed in 
section 9 (c) (2) it would be necessary to consider at the time the 
opportunity for promotion arises the qualifications of an employee 
who is in the military service and to determine whether he would have 
been promoted if present. 

Further, no cogent reason appears for concluding that a different 
answer should obtain where the employee is carried on the rolls of 
the agency as “on military furlough” rather than being carried as 
“separated for military service.” In that connection there is for 
noting that section 9 of the Selective Service Act of 1948, like section 
8 of the Selective Training and Service Act of 1940, 54 Stat. 890, as 
amended, and other related sections in contemporaneous acts, provides 
that, upon meeting certain requirements, a person who has left or 
leaves a civilian position other than temporary shall be “restored” 
to such position or to a position of like seniority, status, and pay. 
Under the earlier acts it was held that whether a person entering 
active military or naval service in the land or naval forces of the 
United States shall be placed on furlough or leave without pay or 
separated from the rolls primarily is a matter for administrative 
determination. See 20 Comp. Gen. 158; id. 167; id. 847; 21 id. 403; 27 
id. 115. Regardless of the nature of the action taken, the rights of 
the employees with respect to seniority, status, and pay are for deter- 
mination as of the time of reemployment in the civilian position. The 
same conclusion is required under the essentially similar provisions 
of section 9 of the Selective Service Act of 1948. 

In line with the foregoing, your first question is answered in the 
affirmative, and your second question is answered in the negative, 
rendering unnecessary an answer to your third question. 
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[B-79250] 





Compensation—Postal Service—Postmasters — Effective 
Date of Statutory Savings Clause on Salary Readjustments 


The act of June 29, 1948, adding a proviso to section 8 (b) of the Postal Service 
pay statute of July 6, 1945, precluding the reduction of salaries of postmasters 
in first-class offices having receipts of $600,000 but less than $1,500,000 unless 
the receipts of their respective offices drop below $600,000 for any one calendar 
year, is effective from the date of its approval, June 29, 1948, only, but read- 
justments in postmasters’ salaries for the fiscal year 1949 should be based on 
the receipts for the calendar year ending December 31, 1947. 


Comptroller General Warren to the Postmaster General, September 
9, 1948: 


I have your letter of August 6, 1948, as follows: 


Section 8 (b) of the Act of July 6, 1945, Public Law 134, provides that the 
base annual compensation of an incumbent postmaster shall not be reduced in 
the readjustment to conform with the provisions of that Act except for a de- 
crease in gross postal receipts to an amount for which a lower salary grade is 
provided. On June 29, 1948, Public Law 836 was approved which amended section 
8 (b) of Public Law 134 by adding the following: “Provided, That incumbent 
postmasters in offices having receipts of $600,000 but less than $1,500,000 shall 
not have their salary reduced unless the receipts of their respective offices drop 
below $600,000 for any one calendar year.” 

It will be appreciated if you will advise me if this amendment to section 
8 (b) of Public Law 134 is effective July 1, 1945, the date that Public Law 134 
hecame effective. If you conclude that this act is not retroactive to that date 
is it effective July 1, 1947, the beginning of the fiscal year in which Public Law 836 
was approved? 


The general rule is that statutes are construed to apply prospec- 
tively and not retroactively unless a retroactive construction is re- 
quired by express language or by necessary implication. See 16 
Comp. Gen. 1051, and cases there cited, including United States v. 
St. Louis, etc., Ry. Co., 270 U. 8. 1. See, also, 20 Comp. Gen. 769, 
771; 7 id. 266, and authorities there cited. With respect to the effect 
of an amendment of a statute it was said by the Supreme Court of 
the United States in Blair v. Chicago, 201 U. S. 400, 475, that: 


* * * The rule is correctly stated in Endlich on Statutes, section 294, as 
follows: “A statute which is amended is thereafter, and as to all acts subsequently 
done, to be construed as if the amendment had always been there, and the amend- 
ment itself so thoroughly becomes a part of the original statute, that it must be 
construed, in view of the original statute, as it stands after the amendments are 
introduced and the matters superseded by the amendments eliminated.” * * * 


In Lewis’ Sutherland Statutory Construction, paragraph 237, it is 
said with reference to the effective date of an amendment of statutes 
that: 


* * * the new parts or the changed portions are not to be taken to have 
been the law at any time prior to the passage of the amended act. The change 
takes effect prospectively according to the general rule. * * * 
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And in Black on Interpretation of Laws, 584, it is said : 


An amendatory statute, like other legislative acts, takes effect only from its 
passage, and will not be construed as retroactive or as applying to prior facts 
or transactions, or to pending proceedings, unless a contrary intention is expressly 
stated or necessarily implied. 


Section 8 of the Postal Employees Pay Act of 1945, 59 Stat. 437, 
provides the following salaries for postmasters in post offices of the 
first class with receipts, in pertinent part, as follows: 


GOR trek Ben Ta iii ii cs i senting cerns 5, 300 
Speer mR OS CIN 0 i i i tee ii 5, 600 
$1,000,000 but less than $1,500,000______.-_-_-______----_-__---. 6, 000 


It must be concluded that the amendment by the act of June 29, 1948, 
62 Stat. 1108, did not become effective until the date of its approval. 
Consequently, it is to be construed as prohibiting on and after June 
29, 1948, the taking of any action to reduce the compensation of a post- 
master—unless, of course, the receipts for the calendar year fall below 
$600,000—but it is not to be construed as requiring that the total 
year’s receipts upon which the postmaster’s salary is to be based must 
have been received after the date of the act. In other words, the 
taking or withholding action as of July 1, 1948, should be based on the 
receipts for the calendar year ending December 31, 1947. 

Your submission is answered accordingly. 


[B-79145] 


Interior Department—Reclamation Projects—Contracting 
Authority 


The contracting for the construction and continuation of various reclamation 
projects being specifically authorized by the provisions of the Interior Depart- 
ment Appropriation Act, 1949, in amounts in addition to those appropriated for 
such projects, contracts made pursuant to such authority for which funds are not 
appropriated would not be in contravention of the Anti-Deficiency Act (31 
U. S. Code 665), prohibiting the involvement of the Government in any contracts 
or obligation for the future payment of money in excess of appropriations unless 
authorized by law; rather, such contracts would firmly obligate the United States 
for the payment thereof. 


The provisions of the Interior Department Appropriation Act, 1949, authorizing 
the Commissioner of Reclamation to enter into firm contracts for the construc- 
tion and continuation of various projects for amounts in addition to those ap- 
propriated, do not supersede—as to such projects—the provisions of section 12 
of the Reclamation Project Act of 1939, authorizing contingent liability contracts 
for miscellaneous services, materials and supplies, and construction, dependent 
upon appropriations being made therefor, but, rather, are in addition to the 
authority to enter into contingent contracts under the 1939 act. 
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Comptroller General Warren to the Secretary of the Interior, Sep- 
tember 10, 1948: 


Reference is made to letter dated August 5, 1948, from the Assist- 
ant Secretary of the Interior, relative to the effect of the provisions of 
the Interior Department Appropriation Act, 1949, Public Law 841, 
approved June 29, 1948, 62 Stat. 1127, which provide that the Commis- 
sioner of Reclamation is authorized to enter into contracts in amounts 
not in excess of certain sums in connection with the Cashuma Unit of 
the Santa Barbara project, California, and the Palisades project, 
Idaho. 

As is stated in the said letter, the aforesaid act, under the section 
providing for the construction and continuation of various projects, 
appropriates $1,000,000 for the construction of the Cashuma Unit, 
Santa Barbara project, and provides that “in addition thereto the 
Commissioner of Reclamation is authorized to enter into contracts in 
an amount not in excess of $1,600,000” and that, as to the Palisades 
project, Idaho, “the Commissioner of Reclamation is authorized to 
enter into contracts in an amount not in excess of $2,000,000.” 

The questions raised—and on which the decision of this Office is re- 
quested—are whether the quoted provisions authorize the making of 
firm contracts which will fully obligate the United States to pay 
the contractors, in the aggregate up to the amounts indicated; and 
second, whether as to the two projects involved, the provisions super- 
sede or are additional to the authority given the Bureau of Reclama- 
tion by section 12 of the Reclamation Project Act of 1939, 53 Stat. 
1197, 43 U. S. C. 388, which is as follows: 

When appropriations have been made for the commencement or continuation 
of construction or operation and maintenance of any project, the Secretary may, 
in connection with such construction or operation and maintenance, enter into 
contracts for miscellaneous services, for materials and supplies, as well as for 
construction, which may cover such periods of time as the Secretary may consider 


necessary but in which the liability of the United States shall be contingent 
upon appropriations being made therefor. 


The letter states that, in the administrative view, the authority to 
contract imports an enforceable and noncontingent obligation and 
that the first question should accordingly be answered in the affirma- 
tive. As to the second, it is stated that it would appear that the non- 
contingent contract authority in the appropriation act is additional 
to the contingent authority granted in section 388, Title 43, United 
States Code. 

Title 31, United States Code, 665, provides in part as follows: 

No executive department or other Government establishment of the United 


States shall expend, in any one fiscal year, any sum in excess of appropriations 
made by Congress for that fiscal year, or involve the Government in any contract 
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or other obligation for the future payment of money in excess of such appropria- 
tions unless such contract or obligation is authorized by law * * *. (Italics 
supplied. ) 


This provision has been the subject of several opinions of the Attorney 
General and of the courts as well as of the accounting officers of the 
Government. The language from 9 Op. Atty. Gen. 18, which follows, 
seems particularly pertinent to the first query. 

The meaning of the provision is very plain. It declares that the department 
shall have power to bind the Government by contract only in two cases: (1,) 
where the contract is expressly authorized by a law; and, (2,) where there is 
an appropriation already made large enough to fulfil it. In the first case there 
is an express power to contract for the work; in the second there is an implied 
power to contract for so much work as the appropriation will pay for. For 
instance: If Congress empowers the Secretary of War to contract for cleaning 
out the obstructions from a certain river, the Secretary may make a contract 
at once for the whole work; and even though no appropriation has yet been 


made to meet it, the faith of the Government will be pledged to make it 
good * * *, 


Also, see 4 Op. Atty. Gen. 600; 6 id. 26; 15 id. 235. 3 Comp. Dec. 
437 ; 27 Comp. Gen. 452, 454. 

The Court of Claims, in construing the section in the case of Collins 
v. United States, 15 C. Cls. 22, 35, in relation to Article I, Section 9, 
clause 7 of the Constitution—providing that “no money shall be drawn 
from the Treasury, but in consequence of appropriations made by 
law”—recognized that legal obligations binding on the United States 
may exist even in the absence of appropriations to meet them. Also, 
see Parsons’s Case, 15 C. Cls. 246; Winchester & Potomac Railroad Co. 
v. United States, 27 C. Cls. 494. 

Accordingly, since the Commissioner of Reclamation was specif- 
ically authorized by law to enter into contracts, in excess of the 
amounts appropriated—in an amount not in excess of $1,600,000 in 
the case of the Cashuma Unit of the Santa Barbara project, and not in 
excess of $2,000,000 as to the Palisades project—otherwise proper con- 
tracts not in excess of those amounts will firmly obligate the United 
States for their payment. The first question is answered accordingly. 

As to the second question, it is clear from what is stated above that 
the contract authorization provision of the appropriation act con- 
templates the entering into of a firm contract which fully will obligate 
the faith and credit of the United States to its payment. The liability 
of the United States, on proper contracts entered into under its au- 
thority, is fixed and clear. It is not contingent in any way on the 
appropriation necessary to its fulfillment and the Government is fully 
obligated to satisfy its conditions. The liability of the United States 
on contracts entered into purstfint to section 388, Title 43, United 
States Code, on the other hand “shall be contingent upon appropria- 


tions being made therefor.” Under such contracts, no legal obligation 
846952—49—-13 
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exists to pay their amounts unless and until appropriation is made 
therefor. Accordingly, and since no purpose is evident from the legis- 
lative hearings on the appropriation provisions under consideration 
to limit the authority of the Bureau of Reclamation to enter into con- 
tracts under 43 U. S. C. 388, and applying the usual canon of statu- 
tory construction that repeal or modification of prior statutes by im- 
plication is not favored so that, unless clearly inconsistent with prior 
statutes, later legislation should not be construed as repealing or modi- 
fying the earlier statutes, it appears that the authority to contract 
under the provisions of the Interior Department Appropriation Act, 
1949, is additional to the authority to enter into contingent contracts 
under section 12 of the Reclamation Project Act of 1939, 43 U.S. C. 
388. The second question is answered accordingly. 


[B-79676] 


Subsistence—Per Diems—Naval Reserve Officers Ordered 
From Place of Temporary Active Duty to Another Place for 
Temporary Additional Duty 

Naval Reserve officers who are ordered to proceed to a specific location for tem- 
porary active duty and who subsequently are ordered to one or more other loca- 
tions for temporary additional duty upon the completion of which they are to 
return to their original temporary duty station may be considered for the period 
of such temporary additional duty as being “away from their designated posts of 
duty” within the meaning of section 12 of the Pay Readjustment Act of 1942, 
as amended, so that per diem in lieu of subsistence may be paid while on such 
temporary additional duty. 26 Comp. Gen. 557, distinguished. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
September 14, 1948: 


Reference is made to your letter of August 23, 1948, with enclosures, 
wherein you request a decision as to whether personnel of the Naval 
Reserve who are ordered to proceed to a specific location for temporary 
active duty and who subsequently are ordered to one or more other 
focations for temporary additional duty upon completion of which 
they are to return to the former place, may be paid a per diem allow- 
ance in lieu of subsistence while on such temporary additional duty. 

The object and purpose of such contemplated assignments are set 
forth in a letter dated June 30, 1948, from the Chief of Naval Per- 
sonne}] (transmitted as an enclosure) in part as follows: 


Sabj: Personnel on Temporary Active Duty, Payment of Per Diem to—Request 
for Decision Concerning. 


Ref.: (a) BuPers ltr Pers-1D9-deh Ser. F-683 dtd 21 April 1948. 
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(b) CompGen decision B-74143 dtd 13 April 1948. 

Encl: (A) Copy of reference (a). 

1. Reference (a) established a temporary active duty status in order to pro- 
vide for the employment on active duty, for short periods, of limited numbers of 
qualified Naval Reserve personnel in connection with the organization, adminis- 
tration, and training of the Naval Reserve. Personnel so ordered will be used 
to complete projects of a transient nature, the accomplishment of which is 
presently being hindered through a lack of personnel in active duty allowances. 

2. It is planned to order these temporary active duty personne! directly to lo- 
“ations at which their services may be utilized in accomplishing specific pro- 
jects for which the individuals are best qualified. While a large percentage of 
these temporary active duty personnel will spend their tour of duty at the loca- 
tion to which originally ordered, it is probable that others, because of their tech- 
nical abilities and the need for their services in other locations, will be ordered 
by the cognizant Commandant to temporary additional duty in other cities where 
their skills are required in other Naval Reserve facilities. Personnel in this 
category are those qualified to install specialized training equipment in Training 
Centers. Over the period of their temporary active duty such personnel may be 
ordered successively by the Commandant to several locations in the Naval Dis- 
trict, within a reasonable distance of their primary duty station to which ordered 
by the Bureau of Naval Personnel. 

3. Reference (b) states in part that Reserve officers ordered to temporary ac- 
tive duty, for training duty, or otherwise, upon completion of which they are to 
return to their homes and consider themselves released from active duty, are not 
entitled to be paid a per diem in lieu of subsistence. While this wording is very 
general in nature and appears to preclude the payment of per diem to any 
personnel in a temporary active duty status, it is considered that the case which 
brought about the decision from which the above is quoted differs radically 
from the one which will be presented by impiementation of reference (a). 


The facts upon which the conclusion was reached in the cited de- 
cision of April 13, 1948, B-74143, which involved training duty of ofli- 
cers of the Naval Reserve need not be here repeated inasmuch as it 
seems to be recognized that the status sought to be established for per- 
sonnel of the Naval Reserve in connection with its organization, ad- 
ministration, and training is radically different. 

The second paragraph of section 12 of the Pay Readjustment Act of 
1942, as amended by section 203 of the act of August 2, 1946, 60 Stat. 
859, provides, in pertinent part, that— 


* * * The heads of the executive departments concerned are authorized to 


prescribe per diem rates of allowance, not exceeding $7, in lieu of subsistence to 
officers traveling on official business and away from their designated posts of 
duty, without regard to the length of time away from such posts. * * * 


It will be noted that a per diem in lieu of subsistence is authorized to 
be prescribed for officers only for periods that they are “traveling on 
official business and away from their designated posts of duty.” In 
decision of February 4, 1947, 26 Comp. Gen. 557, it was held that re- 
tired Navy officers and Naval Reserve officers who are ordered to a 
particular point for temporary active duty, upon the completion of 
which they are to return to their homes, are not entitled to a per diem 
in lieu of subsistence during the period of such temporary duty. That 
decision was predicated on the fact that since such officers had no per- 
manent station, either actual or potential—cf. 27 Comp. Gen. 253—the 
place to which they were ordered for temporary active duty constitu- 
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ted their only designated post of duty and, hence, while so serving 
they were not traveling away from their designated post of duty. How- 
ever, it seems that if such an officer under competent orders is directed 
to proceed from the place to which he was ordered for temporary active 
duty to another place for temporary additional duty, upon comple- 
tion of which he is to return to the former place, he would, during the 
period of his temporary additional duty, be traveling away from his 
designated post of duty. Accordingly, the question presented is an- 
swered in the affirmative. 

It is to be understood, of course, that nothing herein is to be con- 
sidered as approving any practice of ordering such personnel to tem- 
porary active duty at a place other than the place it is intended their 
primary duties will be performed and then subsequently ordering 
them to another place—where their primary duties actually will be 
performed—for temporary additional duty solely for the purpose of 
paying them a per diem in lieu of subsistence at the latter place. Com- 
pare decision of April 13, 1948, supra. And, in that connection, there 
may be for consideration, in particular cases, the relative duration 
of the time spent by an officer at the place to which he may be ordered 
for temporary active duty and the time he might spend at other places 
on temporary additional duty. 


[B-79806] 


Traveling Expenses—Employees Assigned to Duty Over- 
seas—Return to United States for Purpose of Leave 


Under the provisions of section 7 of the act of August 2, 1946, making appropria- 
tions of the departments available for expenses of travel of new appointees and 
their immediate families to and from their foreign duty stations, an employee 
accompanied by his immediate family may be transported from a foreign post 
of duty to the United States at Government expense upon the expiration of the 
agreed period of foreign service for the purpose of taking annual leave, and 
thereafter may be returned, at Government expense, to the foreign post under 
a renewal of his prior employment agreement. 


Comptroller General Warren to the Chairman, Philippine War 
Damage Commission, September 14, 1948: 


There has been considered your letter of August 19, 1948, as fol- 
lows: 


Under date of August 11, 1947, you rendered to this Commission your decision 
B-65984 (27 C. G. 70). You held in part that under Section 7, Public Law 600, 
approved August 2, 1946 (60 Stat. 806), the Commission was authorized to 
require employees to contract to remain with the Commission at their foreign 
duty stations for two years, rather than the one-year minimum provided in such 
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section. The Commission is now confronted with the fact that many of its 
employees who are subject to such agreement will have completed their two- 
years’ service in the immediate future and will then be at liberty to return 
to their places of actual residence in the United States with their immediate 
families, household goods and personal effects. 

The services of many of these employees have been increasingly valuable 
and, as an inducement to them to continue their employment with the Com- 
mission, the Commission is desirous of providing an incentive for them to renew 
their agreements with the Commission until the life of the Commission expires, 
not later than April 30, 1951, unless they are sooner relieved. The proposed 
inducement would take the form of allowing them and their immediate families 
to travel to and from their places of actual residence in the United States at 
Government expense and to take annual leave while there. In consideration of 
this, and before leaving this foreign duty station, they would be required to 
renew their agreements with the Commission. 

It is believed that your decisions B-58788, rendered July 11, 1946, and B-61290, 
rendered November 15, 1946, approved the principle for which the Commission 
contends. You held that under applicable statutes the Secretary of War and 
the Secretary of the Navy were authorized to transport employees to and from 
the United States upon the expiration of their periods of contracted service 
without separating them if they entered into new agreements. 

Section 7, Public Law 600, supra, authorizes the Commission to provide for 
the transportation of new appointees and their immediate families to their for- 
eign duty stations and to return them when their contract period expires. It 
would not appear to be in the interest of the government to return them and 
their immediate families, make new appointments, and again transport them to 
this foreign duty station under such new appointments. This would be the only 
logical alternative in many instances because of the value of the employee to 
the Commission as against the employment of a new person inexperienced in 
the Commission’s work. This will be particularly important in winding up the 
Commission’s affairs. 

Your decision is requested as to whether, in consideration of the renewal of 
their contracts, eligible employees and their immediate families may be trans- 
ported to and from the United States at Government expense without the neces- 
sity of new appointments or break in service. 


Section 7 of Public Law 600, 60 Stat. 806, 808, referred to in your 
letter, supra, provides : 


Appropriations for the departments shall be available, in accordance with regu- 
lations prescribed by the President, for expenses of travel of new appointees, 
expenses of transportation of their immediate families and expenses of trans- 
portation of their household goods and personal effects from places of actual 
residence at time of appointment to places of employment outside continental 
United States, and for such expenses on return of employees from their posts of 
duty outside continental United States to the places of their actual residence at 
time of assignment to duty outside the United States: Provided, That such 
expenses shall not be allowed new appointees unless and until the person selected 
for appointment shall agree in writing to remain in the Government service for 
the twelve months following his appointment, unless separated for reasons beyond 
his control. In case of a violation of such agreement any moneys expended by 
the United States on account of such travel and transportation shall be considered 
as a debt due by the individual concerned to the United States. This section shall 
not apply to appropriations for the Foreign Service, State Department. 


Under that section, an employee who had agreed to enter service out- 
side continental United States for a certain period, under an agreement 
that he would be returned to the United States at Government expense 


upon completion of the agreed period of service, properly may be 
returned to the United States at Government expense upon the com- 
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pletion of such service period. In decisions of July 11, 1946, B-58788, 
and November 15, 1946, B-61290, cited in your letter, with respect to 
provisions in the acts of April 9, 1943, 57 Stat. 61, and June 5, 1942, 56 
Stat. 314, essentially similar to those contained in section 7 of Public 
Law 600, quoted above, it was held that under such statutory authority, 
when the agreed period of service has been completed, it is immaterial 
whether the employee is being returned for the purpose of leave, or for 
the purpose of being separated from the service; and if he is returned 
to the United States for the purpose of taking leave, he thereafter may 
be returned, at Government expense, to his post of duty outside the 
United States under a renewal of his prior service agreement—without 
the necessity of first separating him from the service and entering into 
a new employment contract. 

Since, as stated above, the provisions of the said acts of April 9, 
1943, and June 5, 1942, considered in the referred-to decisions of this 
Office, were essentially similar to the provisions of section 7 of Public 
Law 600, here involved, it reasonably appears that what was stated in 
those decisions equally is for application to the provisions of section 7 
of Public Law 600. Accordingly, the question presented in the con- 
cluding paragraph of your letter, as quoted above, is answered in the 
affirmative. 


[B-79668] 


Compensation—Within-Grade Salary Advancements—Effi- 
ciency Ratings 


In view of the amendment to the Civil Service Regulations, effective January 15, 
1948, requiring that all employees be given an entrance efficiency rating upon 
change in grade, an employee who was promoted to the next higher grade effec- 
tive the beginning of a pay period and who would have been entitled to a 
within-grade advancement in the lower grade if he had not been in receipt of the 
maximum salary for such grade may be granted a within-grade advancement 
simultaneously with the change in grade effected at the beginning of the pay 
period. Compare 25 Comp. Gen. 90. 


Comptroller General Warren to the Secretary of Agriculture, Sep- 
tember 15, 1948: 


There has been considered the question presented in your letter of 
August 19, 1948, as follows: 
The question has recently arisen whether it is necessary in cases like the 


following to wait until the beginning of the next pay period to grant a within- 
grade pay increase to the employee concerned. 
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A promotion from grade SP-5, $2,845.44, to SP-6, $2,895.60, was given the 
employee in this case on March 7, 1948, which was the beginning of a pay period 
in this Department. The salary of $2,845.44 which he was receiving in SP-5 was 
the top rate of that grade. The employee had reached that top rate on July 
1, 1944. The only subsequent changes in salary up to March 7, 1948, were the 
result of pay adjustments under the Pay Acts of 1945 and 1946. Such adjust- 
ments were not equivalent increases in pay within the meaning of the law. 
The difference between the rate of $2,895.60 to which promoted in SP-6 and the 
top rate, $2,845.44, of SP-5 being less than any of the salary increments in the 
lower grade, the promotion in this case also did not involve an “equivalent in- 
crease” in pay. Nevertheless, in accordance with the practice heretofore fol- 
lowed, even though he met the length of service requirement, action to grant the 
employee a within-grade pay increase in the grade to which promoted was not 
made effective until March 21, 1948, the beginning of the pay period following. 


In 25 Comp. Gen. 90, it was held, quoting from the syllabus: 


An employee who was transferred from a higher to a lower grade, or vice versa, 
effective on the date a within-grade promotion would have been due under the 
act of August 1, 1941, in the grade from which transferred lost his right to such 
a promotion in the former grade and, there having been no opportunity to evaluate 
his services for purposes of an efficiency rating upon which to base a promotion 
within the grade to which transferred, such a promotion could not have been 
made in that grade. 

An efficiency rating which was on record for an employee in one grade may 
be used as a basis for determining eligibility for a within-grade promotion under 
the act of August 1, 1941, in a higher or lower grade to which the employee's 
position has been reallocated, either upon the basis of the same duties and 
responsibilities or upon the basis of substantially the same duties and responsi- 
bilities with some increase or decrease therein. 


In 27 Comp. Gen. 278, it was held, quoting from the syllabus: 


Where, on July 1, 1945, the effective date of the within-grade salary advance- 
ment provisions of the Federal Employees Pay Act of 1945, the reallocation of 
an employee's position to the next higher grade became effective without resulting 
in an increase in compensation—the employee having received the maximum 
salary for his former grade—the salary advancement of the employee to the 
second step of the higher grade properly was made effective beginning with the 
pay period commencing July 1, 1945, provided all other conditions of the statute 
governing within-grade advancements had been met. 22 Comp. Gen. 336, dis- 
tinguished. 


In 27 Comp. Gen. 499, it was held, quoting from the syllabus: 


A temporary employee whose position was converted to a permanent status on 
the first day of a pay period after he satisfied the length-of-service requirements 
and other conditions of section 402 of the Federal Employees Pay Act of 1945, 
authorizing within-grade salary advancements for permanent employees at the 
beginning of the next pay period following the completion of the necessary pre- 
requisites, is entitled to the benefit of a within-grade advancement effective the 
same date as the conversion, rather than at the beginning of the following pay 
period. 21 Comp. Gen. 313, amplified. 

In the case of temporary employees who acquired permanent status on the 
first day of a pay period after they satisfied all the other eligibility requirements 
for within-grade salary advancements under section 402 of the Federal Employees 
Pay Act of 1945, but who did not receive such advancements simultaneously with 
the acquisition of permanent status, administrative action may be taken to process 
such promotions retroactively effective to the date of acquisition of permanent 
status if such employees are still on the rolls; however, any claims of former 
employees for such compensation adjustments would be for settlement by the 
General Accounting Office. 


It will be noted that the only objection advanced in 25 Comp. Gen. 90, 
supra, to granting an employee a within-grade salary advance simul- 
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taneously with a change in grade was lack of an efficiency rating in the 
grade in which serving after the change. The civil service regulations 
were amended effective January 15, 1948, to give all employees an 
entrance efficiency rating. See E 1-5 of the Federal Personnel Manual. 
This amendment to the civil service regulations removes all objections 
to giving an employee a periodic within-grade salary advance simul- 
taneously with his promotion to a higher grade provided, of course, 
such promotion became effective on the first day of the pay period. 
Accordingly, in the case presented in your submission the employee’s 
salary may be adjusted to give him the benefits of the periodic within- 
grade advance as of March 7, 1948. 


[B-78442] 


Transportation—Household Effects—Customs Brokerage 
Fees 


Provided the cost of customs broker services be administratively approved as a 
necessary and unavoidable expense incidental to the transportation of an em- 
ployee’s household effects upon permanent change of station between points 
outside the continental United States, or if it be actually established that it is 
required under foreign law that effects be cleared through a regular customs 
broker, payment of customs brokerage fees may be allowed in accordance with 
sections 17 and 22 of Executive Order No. 9805 as part of the authorized trans- 
portation expense actually and necessarily incurred. 11 Comp. Gen. 297, 
distinguished. 


Comptroller General Warren to W. H. Rohrman, Department of 
Agriculture, September 16, 1948: 


Reference is made to your letter of July 13, 1948, as follows: 


There has been submitted to me for certification, the attached voucher in 
favor of Navarro Hnos., Callao, Peru, covering miscellaneous charges for handling 
of a shipment of household effects of Mr. Bowen S. Crandall, a technical employee 
of this office, in connection with his transfer of headquarters from Tingo Maria, 
Peru, to San Salvador, El Salvador. The change of headquarters and expenses 
incident thereto, including the payment of charges for the shipment of household 
and personal effects were duly authorized in travel order No. 128-(FAR), dated 
Jan. 19, 1948, copy attached, and expenditures are payable from appropriation 
12-1981004(29) Cooperation with American Republics (Transfer to Agriculture) 
(OFAR) 1948. 

Included in the attached bill is an item of 280.00 soles (Peruvian currency, 
approximately $43 U. S.) which is listed as “Agencia” and represents the com- 
pany’s fee for handling the shipment over and above the fixed charges for customs 
documents and dock charges necessary to place the goods on board ship. The 
question involves primarily the propriety of payment of this fee in view of a prior 
ruling A-40081, February 8, 1932, 11 Comp. Gen. 297, which held that the appro- 
priation for the Public Health Service was not available for the payment of fees 
for the services of customs brokers in connection with shipments rendered at the 
request or on account of officers or employees. 
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If it were possible for one of our employees to clear his goods through customs 
in Peru, it would consume several days of his time in completing all of the 
necessary details involved. On the other hand clearance through customs by a 
registered broker is expedited for the following reasons : 

1, They maintain a staff suitable for securing necessary Government clearance 
for either export or import. 

2. They maintain facilities for storage and supervision for safeguarding 
property from deterioration and pilferage. 

3. They maintain facilities for handling material through customs which re- 
quires opening for inspection and closing for ocean shipment all crated or boxed 
items. 

While there are advantages to the employee in using the bonded customs 
broker there are advantages to the U. S. Government also, since at least several 
days of the employee’s time are saved. However, there appears another im- 
portant reason for using the broker. One of our men who has just returned 
from Peru advises us that the law there requires that a person be registered 
with the Customs Office as a broker before he is permitted to clear goods through 
customs. He states that even the members of the American Embassy at Lima 
nust clear their goods through a registered broker. 

Since the service is recognized as being efficient and reasonable, would save 
time-consuming delays by our employees, and also appears to be necessary for 
the employees to clear their goods for shipment out of Peru, the question is 
presented as to whether this expenditure is proper in view of the decision cited. 


Section 1 (a) of the act of August 2, 1946, Public Law 600, 60 Stat. 
806, provides, inter alia, that “under such regulations as the President 
may prescribe,” civilian officers and employees of the Government 
transferred from one place of duty to another outside the continental 
United States for permanent duty, when authorized in the order direct- 
ing the travel, shall be allowed “the expenses of transportation, pack- 
ing, crating, temporary storage, drayage, and unpacking of his house- 
hold goods and personal effects.” Pursuant to said statutory authority 
the President issued Executive Order 9805 dated November 25, 1946, 
sections 17 and 22 of which provide, in pertinent part, as follows: 

Sec. 17. Maximum Allowance for Transportation—Weight.—The actual costs 
of transportation of the household goods and personal effects of the em- 


ployee * * * shall be allowed in the case of transfers to or from points 
outside the continental United States * * 


” 7 * * * a7 s 

Sxc. 22. Use of Government bill of lading or purchase order.—Shipment shall 
be made on Government bill of lading or purchase order whenever possible; 
otherwise reimbursement shall be made to the employee for transportation 
expenses actually and necessarily incurred within the limitations prescribed by 
these regulations. * * 

The term “transportation” ordinarily connotes the act of transport- 
ing or conveying persons or property from one place to another. How- 
ever, many statutes and regulations have broadened its meaning for 
various purposes to include all or certain specifically designated ex- 
penses incidental thereto. A pertinent example is section 103.674 (g) 
of the current Foreign Service Regulations, Department of State— 
promulgated by the Secretary of State under a statutory provision 


authorizing payment of “the cost of transporting the furniture and 











174 DECISIONS OF THE COMPTROLLER GENERAL [28 


household and personal effects” (60 Stat. 1027)—providing that ex- 
penses of transportation of effects shall be held to include, inter alia, 
the cost of “Services of customs brokers, when the officer or employee, 
a mission or consular office, or a United States Despatch Agent cannot 
make the customs entry because of provisions of law or without in- 
curring travel expense.” Those same regulations also provide that 
“An officer or employee shipping effects abroad otherwise than through 
a Despatch Agent shall consult the post report or obtain information 
from the Department or the post concerning the manner in which 
the effects should be consigned in order to take advantage of foreign 
customs privileges” (section 103.678 (b) ), and further that “Effects 
shipped by way of a port in the United States shall be consigned in 
care of the United States Despatch Agent at or nearest the port, and 
not to a customs broker or forwarding agent.” (Section 103.678 (a).) 
See, also, generally, as to the meaning of the word “transportation,” 
paragraph 8 of the Standardized Government Travel Regulations and 
the Interstate Commerce Act, 49 U. S. C. 1 (3) (a). While the 
regulations set forth in Executive Order 9805 do not define the word 
“transportation” or contain language similar to that found in the 
Foreign Service Regulations with respect to the utilizing of the serv- 
ices of customs brokers or United States Despatch Agents in con- 
nection with the shipment of household goods and personal effects, it 
reasonably may be concluded that it was intended thereunder to 
authorize payment of customs brokerage fees as a part of the au- 
thorized transportation expense, provided, of course, such item be 
“actually and necessarily” incurred. Compare 27 Comp. Gen. 91. 
Also, see B-76788, July 6, 1948. 

With respect to the decision of February 8, 1932, 11 Comp. Gen. 
297, referred to by you, you are advised that said decision is appli- 
cable in those cases in which the services of Government officials, such 
as United States Despatch Agents, should be availed of in clearing 
the effects through customs without the expense of having private 
individuals act on behalf of the United States. 

Accordingly, if the cost of the services of a customs broker in the 
instant case be administratively approved by a competent official as 
a necessary and unavoidable expense incidental to the transportation 
of the employee’s effects, or if, in the alternative, it merely be estab- 
lished to be an actual fact that under the local law of Peru, it is 
required that effects be cleared through a regular customs broker, such 
as here used, the voucher may be certified for payment, if otherwise 
correct. 

The voucher is returned herewith. 
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[B-78654] 


Medical Treatment—Private—Field Employees of Corps of 
Engineers 


In view of the prohibition in section 1765, Revised Statutes, against the payment 
of additional compensation to an employee whose salary is fixed by law, a 
civilian field employee of the Corps of Engineers, Department of the Army, whose 
compensation is fixed in accordance with the Classification Act of 1923, as 
amended, may not be reimbursed under administrative regulations for the ex- 
pense of medical treatment and hospitalization incurred in connection with an 
emergency surgical operation. 3 Comp. Gen. 57, distinguished. 


Comptroller General Warren to Lt. Col. Frank A. Ferguson, U. S. 
Army, September 16, 1948: 


By Ninth Indorsement dated July 16, 1948 (reference ENGFA 201 
Civ. Hull, Alton B., Jr.), the Office, Chief of Engineers, Department 
of the Army, forwarded here for consideration your letter of January 
9, 1948, file reference LMKF'B 701, requesting advance decision in your 
capacity as disbursing officer as to whether you are authorized to 
make payment on a voucher covering the claim of Alton B. Hull, Jr., 
for reimbursement of amounts which he paid to Dr. J. B. Hirsch and 
the King’s Daughters Hospital, Greenville, Miss., in connection with an 
emergency appendectomy on October 21, 1947. Apparently, the claim 
is made upon the basis of regulations in Chapter III, Part II, Sec- 
tion 43, Orders and Regulations, Corps of Engineers, United States 
Army, with respect to medical and hospital care for field employees 
on civil works. 

The general rule, in the absence of statutory enactment, is that the 
expense of medical treatment for civilian employees of the Govern- 
ment is personal to the employee and may not be paid from public 
funds. 22 Comp. Gen. 32, and decisions therein cited. An exception 
to the rule has been recognized where valid regulations forming a 
part of the employee’s contract of employment provide for such treat- 
ment at Government expense as part of compensation. See, for ex- 
ample, decision of July 27, 1923, 3 Comp. Gen. 57, wherein approval 
was given to payment of the expenses of surgical treatment and hos- 
pitalization of a field employee engaged upon flood control work 
under the Mississippi River Commission pursuant to administrative 
regulations similar to the ones here involved. However, such excep- 
tion has been recognized only where the employee’s compensation was 
not fixed by law but was subject to administrative discretion, since, 
otherwise, payment of the expense by the Government would consti- 
tute payment of additional compensation, which is prohibited by sec- 
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tion 1765, Revised Statutes. Where the compensation of a field em- 
ployee has been fixed in accordance with the compensation schedules 
prescribed by the Classification Act of 1923, 42 Stat. 1488, as amend- 
ed (see the act of December 6, 1924, 43 Stat. 704; sec. 3 of the act of 
May 28, 1928, 45 Stat. 785; and sec. 2 of the act of July 3, 1930, 
46 Stat. 1005), the employee may not be accorded medical treatment 
and hospitalization benefits under the above-mentioned exception. 
Cf. 13 Comp. Gen. 390, 392. 

With respect to the particular case under consideration, it is noted 
from the copy of the travel order and the voucher accompanying your 
letter that the employee’s position is designated as Engineering Aide, 
SP-2, presumably a position the compensation for which is fixed in 
accordance with the Classification Act of 1923, as amended, supra. 
Accordingly, the employee may not be regarded as entitled under the 
regulations to payment for the expenses of medical treatment and 
hospitalization here claimed, and, therefore, in the absence of any 
indication that payment otherwise is authorized by law, you may not 
make payment on the voucher, which, with the accompanying papers, 
will be retained in this Office. 


(CB-75880] 


Lump-Sum Leave Payments—Transfer From Leave-Differ- 
ential Position to Position in United States 


The transfer of a permanent employee stationed overseas in receipt of a foreign- 
leave differential to a permanent position in the United States—both positions 
coming within the purview of the annual leave act of March 14, 1936—is not a 
transfer between “different leave systems” on account of which a lump-sum 
payment for accumulated and current accrued leave is required under section 
3 of the act of December 21, 1944, where the only distinction between the leave 
rights of employees entitled to the differential and those employed in the United 
States is the number of days’ annual leave authorized for a calendar year, 
that is, 30 days as compared with 26 days. 26 Comp. Gen. 259, distinguished. 


Comptroller General Warren to Jacq Aebli, Department of Agricul- 
ture, September 17, 1948: 


There has been considered your letter of April 19, 1948, as follows: 


The attached payroll voucher #685 in the amount of $2594.14 representing 
payment for lump sum leave due Richard C. Clifford has been submitted 
to me for certification. Please advise me if I may certify this claim for payment 
in view of the facts herein stated. 

Richard ©. Clifford, P-4, Agricultural Engineer, $5905.20 per annum (Plus 
25% salary differential) with headquarters at San Juan, Puerto Rico was 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 177 


transferred to the continent on December 8, 1947 and entered on duty at his 
new headquarters, Spartanburg, S. C. on that date with the same basic salary. 
At that time he had accumulated and accrued leave totaling 703 hours annual 
and 720 hours sick. Administrative Regulations, Dept. of Agriculture, Chapter 
30, Section 2, Paragraph 1061 (2) provides for the accrual of annual leave for 
permanent employees stationed in Puerto Rico at the rate of 30 days for each 
calendar year, the employee to earn and be credited with 5 hours every seven 
days or 20 hours each calendar month. Sick leave also accrues under this 
regulation at the rate of 30 days each calendar year. 

In 26 Comptroller General 264 in discussing lump sum leave payments for 
transfers from permanent positions (earning 26 days annual leave each calendai 
year) to temporary positions (earning 30 days annual leave for each calendar 
year) it was held that such payments are proper even though both formulas 
for crediting leave are in the same act. The basis of this ruling was that the 
amount of leave accruing and the method of crediting differ, thereby creating a 
different leave system. While the case here presented appears in some respects 
analogous to that decision as well as to B-71393 dated December 23, 1947 [27 
Comp. Gen. 341] it is not conclusive, hence your opinion for the propriety of the 
payment is requested. 


Section 3 of the lump-sum leave payment act of December 21, 1944, 
58 Stat. 845, 846, provides: 


Sec. 3. That all accumulated and current accrued leave be liquidated by a 
lump-sum payment to any civilian officer or employee of the Federal Government 
or the government of the District of Columbia in cases involving transfer to 
agencies under different leave systems. Such lump-sum payment shall equal 
the compensation that such employee would have received had he not been trans- 
ferred until the expiration of the period of such leave * * *, 


In decision of October 24, 1946, 26 Comp. Gen. 259, 264, referred 
to in your letter, with respect to the application of the provisions of 
the above-quoted section to transfers from permanent to temporary 
position under the annual leave act of March 14, 1936, 49 Stat. 1161, 
it was stated: 


While the grant of annual leave both to permanent employees and to temporary 
employees is contained in the same statute, it will be noted that those temporary 
employees who are entitled to leave are entitled to 244 days’ leave for each month 
of service, whereas other employees covered by the section are entitled to 26 
calendar days’ leave a year, or at the rate of approximately 244 days per calendar 
month. Also, it will be noted that temporary employees are entitled to leave on 
a monthly service basis whereas permanent employees are entitled to leave on 
the basis of the calendar year. Hence, while, as stated above, these two formulas 
for crediting leave are contained in the same act, it clearly appears that each 
forms the basis of a separate leave system, one system for temporary employees 
and one system for permanent employees. Accordingly, in that view, an employee 
appointed, reappointed, or transferred without a break in service from a perma- 
nent position to a temporary position may be regarded as transferring to a posi- 
tion under a “different leave system,” within the meaning of that phrase as used 
in section 3 of the lump-sum leave payment act of 1944, and as entitled to a 
lump-sum payment computed as of the last day of his service in the permanent 
position. * * * 


It is understood that pursuant to the provisions of the act of June 
30, 1914, 38 Stat. 441, as amended, authorizing, in the discretion of 
the Secretary of Agriculture, the granting of leave of absence not 
to exceed 30 days in any one year to employees assigned to permanent 








178 DECISIONS OF THE COMPTROLLER GENERAL (28 


duty in Alaska, Hawaii, Puerto Rico, and Guam—in conjunction with 
section 5 of the said annual leave act of March 14, 1936, authorizing 
the continuance of any then existing leave differential for employees 
stationed outside the continental limits of the United States—perma- 
nent employees stationed at the above-specified foreign duty stations 
have been allowed annual leave of 30 days each calendar year. How- 
ever, it is further understood that, with the exception of employees 
stationed at experimental stations in such foreign duty stations, all 
of the leave regulations prescribed under the said annual leave act 
of March 14, 1936, are for application to such employees—including 
the maximum leave accumulation provisions now in effect with 
respect to leave under the 1936 statute. Of course, in view of the 
leave differential granted employees at the specified foreign duty posts, 
the periodic credits therefor vary in amount from those posted to the 
accounts of employees receiving only 26 days’ annual leave under the 
1936 statute. 

From the foregoing, it is apparent that the only distinction between 
the leave rights of Department of Agriculture employees entitled to 
the foreign leave differential (other than those employed at certain 
experimental stations) and employees of that Department stationed 
in the continental United States, is in the number of days’ annual leave 
authorized for a calendar year, that is, 30 days as compared with 
26 days. Such circumstance does not appear sufficient, in itself, to 
constitute a different leave system from that prescribed under the 
1936 statute for permanent employees in the United States, as was 
held with respect to temporary employees in the decision of October 
24, 1946, supra. In the latter situation, not only is there a variation 
in the total amount of leave authorized for a calendar year, but also 
the rate at which it is earned, and the conditions of service required 
for eligibility therefor differ substantially from those established for 
permanent employees. Consequently, it does not appear that the 
holding in that decision is, by analogy, applicable to the situation 
presented in your letter. 

In the light of the foregoing, you are advised that the employee 
here involved is not entitled to a lump-sun. payment for annual leave 
to his credit at the time of his transfer to a permanent position in the 
United States. Accordingly, the voucher transmitted with your letter 
properly may not be certified for payment. 

The voucher and accompanying papers are returned herewith. 
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[B-78309] 





Appropriations—Fiscal Year—Mustering-Out Payments 


Mustering-out payments under section 3 of the Mustering-Out Payment Act of 
1944, as amended, providing that such payments to members of the armed forces 
who were discharged or relieved from active service under honorable conditions 
before the effective date of the act shall be made “beginning within one month 
after application has been received and approved,” are chargeable to the appro- 
priation for the fiscal year in which application therefor is received and approved, 
and where the application is received in one fiscal year but not approved until 
the ensuing fiscal year, the appropriation for the fiscal year in which the approval 
is made should be charged. 


Assistant Comptroller General Yates to the Secretary of the Army, 
September 17, 1948: 


Reference is made to your letter of July 7, 1948, with enclosure, 
wherein you request a decision as to whether funds provided in the 
appropriation “Finance Service, Army, 1948” may be considered obli- 
gated and available for expenditure in payment of claims for muster- 
ing-out pay received from members of the armed forces who were 
discharged or relieved from active service under honorable conditions 
before February 3, 1944, and who make application not later than 
February 3, 1950. 

Section 3 of the Mustering-Out Payment Act of 1944, approved 
February 3, 1944, as originally enacted (58 Stat. 9), provided, in 
pertinent part, that— 

Any member of the armed forces entitled to mustering-out payment who shall 
have been discharged or relieved from active service under honorable condi- 
tions before the effective date of this Act shall, if application therefor is made 
within two years after the date of enactment of this Act, be paid such muster- 
ing-out payment by the War Department or the Navy Department, as the case 


may be, beginning within one month after application has been received and 
approved by such department * * *. (Italics supplied.) 


That section was amended by the act of May 19, 1948, Public Law 539, 
62 Stat. 241, which provides— 

That section 3 of the Mustering-Out Payment Act of 1944, as amended (U. 8. C., 
1940 edition, Supp. V., title 38, sec. 691c), is amended by striking out “within two 


years after the date of enactment of this Act” and inserting in lieu thereof “not 
later than February 3, 1950.” 


Section 7 of the 1944 act (58 Stat. 10) provides, in pertinent part, 
that— 


Appropriations for the Army and Navy, and the several components thereof, 
respectively, shall be available for the payments provided by this Act and neces- 
sary administrative expenses. There are hereby authorized to be appropriated 
such additional sums as may be necessary to carry out the provisions of this 
Am, > 7 
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While the view might be taken that claims for mustering-out pay- 
ments made by personnel discharged or relieved from active service 
prior to February 3, 1944 (the date of the approval of the said Muster- 
ing-Out Payment Act of 1944), are chargeable only to appropriations 
made for the fiscal year 1944, the language of section 3 of the act pro- 
viding that such payments shall be paid “beginning within one month 
after application has been received and approved” would indicate an 
intent that they should be charged to the appropriation current at the 
time such application is received and approved. Certainly, the lan- 
guage of section 7 of the act making appropriations for the Army and 
Navy generally available for payments provided by that act is broad 
enough to support such view; and that such was the intent of the 
Congress would seem to be indicated by the fact that, in enacting the 
act of May 19, 1948, supra, no provision was made for any additional 
appropriations for such payments. In view of the nature of the legis- 
lation it may be assumed that, if the Congress had considered that suffi- 
cient provision already had not been made therefor, the necessary 
funds would have been appropriated. 

In view of all the circumstances, I am of the opinion that the pay- 
ments in question should be charged to the appropriation for the fiscal 
year in which application therefor is received and approved. And 
where the application is received in one fiscal year but not approved 
until the ensuing fiscal year, the appropriation for the fiscal year in 
which the approval is made should be charged. 


[B-79392] 


Temporary Storage of Household Effects 


Where the household effects of a transferred employee were placed in tempo- 
rary storage at the point of origin and shortly thereafter a portion thereof was 
removed for shipment to permanent storage at a point other than the employee's 
new duty station—said portion having been earmarked for such permanent stor- 
age—no “temporary storage” took place as to such portion within the meaning 
of section 12 (b) of Executive Order No. 9805, as amended, and such portion is 


for exclusion in the computation of the amount reimbursable for temporary 
storage. 


In determining the maximum sum payable by the Government under Executive 
Order No. 9805, as amended, for the temporary storage of a transferred employee's 
household effects weighing in excess of the allowable weight limitations specified 
in sections 6 and 16 of the order, there is for deduction an amount equal to the 
charge for excess storage computed from the total charges according to the ratio 
of excess weight to the total weight of the effects stored. 
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Comptroller General Warren to F. H. Shiner, Department of the 
Interior, September 17, 1948: 


Reference is made to your letter of August 8, 1948, file No. 375, 
transmitting a voucher in favor of David S. Culver for an amount 
alleged to be due as reimbursement for charges incurred for temporary 
storage of his household effects incident to a permanent transfer of 
duty station within the continental limits of the United States as an 
employee of the Bureau of Reclamation, and requesting an advance 
decision as to the proper amount of reimbursement allowable thereon. 

While no copy of the pertinent travel order accompanied your letter, 
it appears from the other evidence of record that by travel orders 
dated July 1 and July 18, 1947, the employee was authorized to proceed 
from Washington, D. C., his official station, to the Hungry Horse proj- 
ect, near Columbia Falls, Montana, for permanent duty, and for the 
purpose of this case it will be assumed that the shipment of his house- 
hold goods and personal effects at Government expense was authorized 
therein. On July 9, 1947, the employee placed his effects, weighing 
8,500 pounds, in storage at Washington, D.C. However, it seems that 
at the time of placing the effects into storage they were separated into 
two lots, one weighing 1,260 pounds, and the other weighing 7,240 
pounds. The effects comprising the first lot (1,260 pounds) remained 
in storage at Washington during the period July 9 to 18, 1947, and then 
were shipped to Marion, New York, for permanent storage. The other 
lot (7,240 pounds) was removed from temporary storage on August 18, 
1947, and transported to the new duty station of the employee. The 
employee now claims an additional sum of $62.96 as reimbursement for 
temporary storage of 8,500 pounds of effects during the above-stated 
periods, which sum consists of $5.04, the actual expense for storage of 
1,260 pounds of effects, and $57.92, the actual expense of storage of 
7,240 pounds. The expense so claimed is less than that allowable 
upon a commuted basis under Executive Order 9933 for temporary 
storage of 7,000 pounds of effects for a 60-day period; that is, $140. 

The pertinent provisions of Executive Order 9805 of November 25, 
1946, as amended by Executive Order 9933, of February 27, 1948 
(retroactively effective as of July 1, 1947), are as follows: 

Sec. 6. Weight limit—The weight of the household goods and personal effects 
transported at Government expense shall not exceed 7000 pounds if uncrated 
or 8750 pounds if crated or the equivalent thereof when transportation charges 
are based on cubic measurement and when the amount payable by the Govern- 
ment is computed solely on the basis of the cubie measurement of the goods 
shipped. 

* * = * a * o 
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(b) Commutation of exrpenses—temporary storage.—In lieu of the payment 
of actual expenses of temporary storage of household goods and personal effects 
in the case of transfers between points within the continental United States and 
in addition to allowances under Schedule A, reimbursement shall be made to 
the employee at the commuted rate of $1.60 per hundred pounds for the first 
30 days of storage or fraction thereof plus 40¢ per hundred pounds for the next 
30 days or fraction thereof: Provided, however, that the amount of the reim- 
bursement shall not exceed the amount actually paid by the employee for the 
storage in question. Any claim for reimbursement for temporary storage shall 
be supported by the original or certified copy of the receipted warehouse bill. 


* * * * * * * 


Sec. 16. Determination of weight.—For the purpose of determining the rates 
and computing the amounts to be allowed for the household goods and personal 
effects shipped at Government expense, there shall be used the net weight of such 
goods and effects uncrated, and such weight shall include the weight of containers 
and packing materials which are required to protect articles of fragile or break- 
able nature. When such goods and effects are crated and packed for shipment, 
the net weight for consideration herein shall be eighty per cent of the gross 
shipping weight. Such net weights shall not exceed 7,000 pounds for employees 
with immediate families and 2,500 for employees without immediate families. 


While section 12 (b) of Executive Order 9933, quoted above, specifi- 
cally does not state the maximum weight of household goods and 
personal effects for which reimbursement may be allowed for tempo- 
rary storage, there is little or no doubt that it was intended thereunder 
that allowance for temporary storage charges be confined to the maxi- 
mum weight limitations specified in paragraphs 6 and 16 of Executive 
Order 9805, supra. Thus, there remains for consideration only the 
question as to the method of computation of the employee’s share of 
excess cost for storage of effects weighing in excess of 7,000 pounds, 
including a determination as to whether the cost of storage of the 1,260- 
pound lot is for inclusion in such computation. 

The record indicates the storage lot weighing 1,260 pounds consisted 
of household goods and/or personal effects of the employee, and that 
they were in temporary storage in Washington, D. C., for only a short 
time prior to their shipment to New York. But due weight must be 
given to the apparent fact that from the outset such goods, in effect, 
were earmarked for shipment to Marion, New York, for permanent 
storage. Under such circumstances, it is the view of this Office that 
storage of those effects in Washington was a part of their perma- 
nent storage. That is to say, as to the 1,260-pound lot of effects no 
“temporary storage” took place within the meaning of that term as 
used in section 12 (b) of Executive Order 9933, supra. It follows that 
said storage lot is not for inclusion in arriving at the excess cost charge- 
able to the employee in connection with the temporary storage of his 
household effects. Stated differently, the actual expense incurred for 
storage of 7,240 pounds of effects, namely, $57.92, is the proper cost 
figure for use in computing the sum due the employee for temporary 
storage of his effects. 
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That part of Executive Order 9805, as amended by Executive Order 
9933, relating to transportation and temporary storage of household 
effects of employees incident to permanent transfers of duty station 
between points within the continental United States contains no pro- 
vision pertaining to computation of excess cost. However, under that 
portion of the same Executive orders relating to transportation and 
storage of household goods and personal effects of employees in the 
case of transfers to or from points outside the continental United 
States, it is provided in section 22 that “If property in excess of the 
amount allowable * * * is shipped * * * the employee 
shall * * * pay * * * an amount equal to the charge for 
the transportation of such excess computed from the total charges 
according to the ratio of excess weight to the total weight of the ship- 
ment.” That method of computation reasonably and properly may 
be applied where, as here, an employee seeks reimbursement of actual 
expenses for temporary storage of household effects weighing in excess 
of the allowable limit. Upon that basis, the employee is chargeable 
with 240/7240 x $57.92, or $1.92. That is to say, the maximum sum 
for payment by the Government to the employee in the present case 
for temporary storage of his effects is $56. 

Action on the voucher should be taken in accordance with the above. 

The voucher and supporting papers are returned herewith. 


[B-76062] 


Compensation—Overtime—Travel Time 


Time consumed by safety, signal, and locomotive inspectors of the Interstate 
Commerce Commission, outside of their regular daily or weekly tours of duty, or 
on holidays, in traveling to and from the scene of train or locomotive accidents 
by regularly scheduled trains, in day coaches, or railroad business cars, or on 
freight work or special trains, or in privately owned automobiles, may be regarded 
as work and all such time in excess of 40 hours in any one workweek is com- 
pensable at overtime rates pursuant to section 201 of the Federal Employees 
Pay Act of 1945. 


Comptroller General Warren to the Chairman, Interstate Commerce 
Commission, September 20, 1948: 


Reference is made to your letter of April 29, 1948, submitting for 
decision certain questions involving the payment of overtime com- 
pensation to safety, signal, and locomotive inspectors on account of 
traveltime performed under conditions described therein. 
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Generally, it is stated that, in connection with the investigation of 
train and locomotive accidents, the inspectors may be required to 
proceed from their headquarters or other places of duty to the scene 
of an accident, at any hour of the day or night, on any day of the week, 
and, also, that it is necessary for inspectors to proceed by the first 
available means of transportation in order that they can make inspec- 
tions and observations before there has been too much change in the 
rolling stock involved in the accident, or other factors which might 
be valuable in reaching a conclusion as to the causes thereof. It is 
stated further that numerous instances exist where inspectors have 
been required to leave their homes or other places of duty for trips of 
varying lengths at very early hours in the morning or on Saturday or 
Sunday, working all day, and either returning late at night or con- 
tinuing the investigation on following days. Also, it is stated that 
travel in some instances is required in order to duplicate so far as 
possible the movement of trains involved, to observe signals at night, 
etc. The letter states that such travel is essential to the proper con- 
duct of the investigation and cannot be separated from other work 
performed. 

The case is summarized and a decision requested on the questions 
involved as follows: 
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1. An employee whose regular work week of 40 hours is from Monday through 
Friday, is ordered under emergent conditions to travel either from his home or 
other place of duty after the usual hours of his working day, or on a Saturday, 
Sunday, or Holiday, outside of his regular tour of duty. This travel may be 
by regularly scheduled trains, in day coaches, or railroad business cars, or on 
freight, work, or special trains, or privately-owned automobiles. Can he under 
such conditions count the necessary travel time in making his claim for over- 
time? 

(a) If your answer to the above question is qualified by allowing overtime, only 
for working time actually ordered or performed, what evidence should be sub- 
mitted to support the claim for work en route? 

(b) If travel time cannot be allowed for travel on regularly scheduled first- 
class passenger trains unless acceptable evidence of work performed en route 
is submitted, can travel time by the other modes of transportation mentioned 
be counted in claiming overtime payment? 

(c) Obviously, the use of other than regularly scheduled trains if travel is 
by rail, would be only because of the emergent conditions under which the travel 
was made. Would the travel by such means be prima facie evidence of “work 
performed en route” and so, acceptable as a basis for claim for overtime? 

(d) The inspector uses a privately-owned automobile for the travel and is 
required to stop at one or more points en route in connection with his investi- 
gation. The travel by automobile is not primarily for the convenience of the 
inspector, but it is used because it will enable him to reach points inaccessible by 
regular means of transportation or to facilitate and expedite his investigations 
at points not readily accessible by other means of transportation. For example, 
he may have to call on employees or other witnesses who could only be reached 
by special conveyance if he was not traveling in his own car. In such a case 
could all the time outside of his regular working hours be counted in computing 
overtime? 

2. At times, it may be necessary to consult with railroad officials, or the em- 
ployees involved in the accident or others en route to the scene of an accident. 
There may be one or several points where such stops are made or the travel may 
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be made in company with railroad officials en route in a business-car or otherwise. 
If your decision in question No. 1 is negative, what proof, or information should 
be furnished to support a claim for overtime including travel time, under the 
circumstances outlined above? In other words, what would be considered as 
“work en route” as a basis for a claim for overtime? 


In decision of December 23, 1946, 26 Comp. Gen. 433, referred to 
in your letter, it was held (quoting the syllabus) as follows: 

Time consumed by field employees of the Forest Service, Agriculture Depart- 
ment, outside of their regular daily or weekly tours of duty in traveling to and 
from the site of a fire by horseback, truck (either as driver or passenger), or in 
an airplane as a parachute jumper, and during hours normally allotted for sleep, 
may be regarded as work and all such time in excess of 40 hours in any one 
workweek may be compensated for as overtime pursuant to section 201 of the 
Federal Employees Pay Act of 1945. 25 Comp. Gen. 317, modified. 

The travel or transportation conditions set forth in your letter, 
when viewed in the light of the particular circumstances under which 
such travel is required, reasonably appear to be analogous to the sit- 
uations considered in the said decision of December 23, 1946. Hence, 
the conclusion reached in that decision to the effect that all travel time, 
outside of, and in addition to, the regular tour of duty, involved in 
going to and returning from the site of a fire, is compensable at over- 
time rates, equally is for application to time consumed in travel per- 
formed under the conditions referred to in your submission. Com- 
pare 24 Comp. Gen. 557; 26 zd. 631. Accordingly, question 1 is an- 
swered in the affirmative, rendering unnecessary any answers to the 
other questions presented. 


CB-78232] 


Holiday Pay and Leave Crediting, Ete., of ““When Actually 
Employed” Employees 


The closing of an administrative office on local holidays when Federal work 
properly may not be performed, or because of weather conditions, thereby pre- 
venting an employee appointed on a “when actually employed” basis from 
performing services on such days, does not break the continuity of the employee's 
month of service within the meaning of sections 30.201 (b) and 30.301 (hb) of 
the Annual and Sick Leave Regulations so as to preclude the accrual of leave 
for such month of service. 


A “when actually employed” employee is entitled under section 30.201 (b) of 
the Annual Leave Regulations, upon the completion of any continuous month of 
service, to be credited with 4 hours’ annual leave for each full week of service 
from the beginning of the period of continuous service until there is a break in 
service, at which time the employee again is required to complete another month 
of continuous service before earning or being credited with any additional leave. 


Under section 30.201 (b) of the Annual Leave Regulations, entitling “when 
actually employed” employees to earn and be credited with leave on the same 
basis as permanent employees so long as their service remains continuous, 
such employees should not be credited with leave for a few days at the beginning 
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or end of a continuous month of service which do not equal half a pay period, 
even though such days would count toward the “month of service” for accrual 
purposes. 


In view of section 604 (a) of the Federal Employees Pay Act of 1945, providing 
for the establishment of a 40-hour workweek within 6 of any 7 consecutive days, 
the “month of service’ requirement of the Annual and Sick Leave Regulations 
does not require that a “when actually employed” employee perform services 
for a specified number of hours each day in order to earn leave, so that a failure 
to perform services for all or a portion of one of the 6 of any 7 consecutive 
days does not break the continuity of service so long as the employee conforms 
to his established workweek of 40 hours. Compare 18 Comp. Gen. 400. 


Special agents of the Bureau of the Census who are employed on a “when 
actually employed” basis for continuous periods in excess of 1 year to perform 
statistical studies for individuals and private concerns and compensated from 
trust funds pursuant to the act of May 27, 1935, are “regular employees of the 
Federal Government” within the meaning of the act of June 29, 1938, so as to 
be entitled to pay for holidays on which no services are rendered, provided it 
be ascertained that the period of continuous service which includes a holiday will 
extend for the required period of 1 month. Compare 26 Comp. Gen. 927. 


Comptroller General Warren to the Secretary of Commerce, Sep- 
tember 20, 1948: 


There has been considered your letter of July 7, 1948, submitting 
for advance decision various questions involving the accrual and credit 
of annual and sick leave to employees of the Bureau of the Census ap- 
pointed upon a when actually employed basis for periods in excess 
of 1 year. Also, you submit a further question concerning holiday 
pay for such employees who perform services under circumstances 
as will be related when that question is considered. 

Your first question concerns the continuity of service of “w. a. e.” 
appointees who are subject to the leave regulations applicable to per- 
manent employees, i. e., whether such employees would be prevented 
from earning leave during their first month of service when the office 
has been closed because of the occurrence of a local holiday. A sub- 
question under this same subject matter is whether an administrative 
office has authority to declare a holiday when it is impossible to open 
the office because of weather conditions. 

Section 30.201 (b) of the current leave regulations appearing in the 
Federal Personnel Manual provides as follows: 

Effective July 1, 1946, employees, other than temporary employees, who are 
paid only when actually employed, and who serve any continuous period of not 
less than one month, shall earn and be credited with leave on the same basis 
as other permanent employees, at the rate of one day per bi-weekly pay period 


during the entire period of continuous service. Credits for such employees shall 
be in multiples of 4 hours. 


Section 30.301 (b) of the leave regulations contains a similar pro- 
vision with respect to sick leave, the only difference being that sick 
leave is earned and credited at the rate of 114 days during the entire 
period of continuous service and credit made in multiples of 1 hour. 
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“Month of service” is defined in said leave regulations as “a period 
in a pay status covering a full calendar month or beginning on any 
date of a calendar month and ending at the close of business of the 
preceding date in the next calendar month.” 

In decision of October 31, 1947, 27 Comp. Gen. 264, it was held as 
follows, quoting from the syllabus: 

An employee appointed on a “when actually employed” basis for a definite 
period of time who rendered service on every workday of his first month of serv- 
ice, but failed to work and receive compensation for the last day of his service 
month because it was a holiday on which no services were required, need not be 
regarded as having broken the continuity of his month of service, a “period in 


a pay status” as defined by Civil Service Regulations, so as to preclude the accrual 
of annual leave for such month of service. 


It has been recognized that it is within administrative discretion to 
close an office on local holidays when Federal work properly may 
not be performed, or because of weather conditions. 13 Comp. Gen. 
277; 15 id. 911; id. 1048; 17 id. 298. Under such circumstances the 
days on which an office is closed are to be regarded as nonwork days. 
Hence, in conformity with the holding in the decision of October 31, 
1947, supra, it reasonably may be concluded that the action of an 
administrative office in closing an office—which would prevent a 
“w. a. e.” appointee from performing services on that day—does not 
break the employee’s continuity of service within the meaning of the 
leave regulations, previously quoted. 

Your second group of questions involves the manner in which 
annual and sick leave may be credited to “w. a. e.” employees who 
are considered permanent for leave purposes, particularly when the 
first month of continuous service begins or ends in the middle of a 
pay period. 

In that connection it has been informally ascertained from the 
Civil Service Commission that section 30.201 (b) of the leave regu- 
lations, supra, was promulgated in order that “w. a. e.” employees, 
after completion of any continuous month of service, would earn and 
be credited with annual leave upon the same basis as permanent em- 
ployees, as long as their service remained continuous. In other words, 
an employee’s service no longer is to be divided into successive months 
of service for purposes of crediting him with annual leave. Rather, 
after completion of any month of continuous service an employee is to 
be credited with 4 hours’ annual leave each week until there is a break 
in service (absence in a nonpay status) at which time the employee 
again would be required to start a new month of continuous service 
and complete the same before earning or being credited with any 
additional annual leave. Compare 26 Comp. Gen. 824. Also, in 
crediting leave to a “w. a. e.” employee, after completion of a period 
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of continuous service of not less than 1 month, he should not be given 
any leave credit for a few days at the beginning or end of his con- 
tinuous service which does not equal half a pay period—as in the case 
of a permanent employee—although such days would count toward 
the “month of service.” 

Applying section 30.201 (b) of the leave regulations, in the light of 
the interpretation placed thereon by the Civil Service Commission, 
to the examples given in your letter, where an employee entered on 
duty on January 19, 1948, the beginning of the second week of a pay 
period, it is evident that upon the employee’s completion of a con- 
tinuous month of service on February 18, 1948, he should be credited 
with 4 hours of annual leave for the first week, since his service began 
on a Monday, and 4 hours for each week of continuous service there- 
after. The same policy may be followed with respect to the crediting 
of sick leave under section 30.301 (b) of said leave regulations. The 
_ amount of sick leave to be credited would depend upon the method 
and tables used by your Department in reporting sick leave for frac- 
tional parts of a month. 

Of course, there should not be overlooked the distinction between the 
earning of leave and the crediting of leave as pointed out in 27 Comp. 
Gen. 369, which in the event of an employee’s separation from the 
service, or continuous service to the end of the year, might require an 
adjustment so as to reflect the exact amount of annual leave earned 
over a particular period regardless of the method used in the crediting 
thereof. The same might also be required when a break occurs in an 
employee’s continuity of service after he has qualified to earn and be 
credited with leave as a permanent employee. 

Your third group of questions has reference to when an employee 
is to be considered as having completed a full month of continuous 
service. Various examples are given which show service performed 
for at least 40 hours per week (Monday through Saturday) but not 
upon the basis of 8 hours per day for 5 days each week. In other 
words, an employee may work 2 hours one day and make up time 
by working in excess of 8 hours on other days or not working at all for 
an entire day but in lieu thereof working the necessary number of 
hours on Saturday to complete the 40-hour week. 

In Office decision of December 19, 1946, 26 Comp. Gen. 421, to the 
then Secretary of Commerce, it was held that “w. a. e.” appointees who 
were employed under conditions where they did not work continuously 
and had no established workweek, even though some of them might 
perform services totaling 40 hours on a split-time arrangement, were 
to be regarded as “part-time or intermittent employees” who “are not 
required to be continuously employed during a regular tour of duty,” 
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and consequently expressly excluded by the leave regulations from 
leave benefits under the 1936 leave statutes. 

The current leave regulations contain a provision excluding part- 
time or intermittent employees from leave benefits similar to that 
referred to in the decision of December 19, 1946. Hence, it is not 
understood that the employees here involved are of the classes referred 
to therein but are actually required to work a minimum of 40 hours 
a week within a period of not more than 6 of any 7 consecutive days 
(see sec, 604 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 
303), and if possible to conform to an established workweek of 8 
hours per day, Monday through Friday, it being anticipated that the 
hours of work each day might vary from day to day. Upon that basis 
it is to be considered that such employees are not part time or inter- 
mittent employees, but are entitled to leave benefits if they otherwise 
qualify for same under the leave regulations. 

In determining when an employee, paid on a when actually employed 
basis, has completed a continuous period of not less than a month of 
service so as to qualify him to earn and to be credited with leave as a 
permanent employee under the leave regulations, there are for con- 
sideration the definition of “month of service” contained in said leave 
regulations and the statement appearing in 18 Comp. Gen. 400 to 
the effect that continuous service of one month or more means an actual 
pay or duty status during the entire daily tour of duty of every work 
day of the month. 

The decision in 18 Comp. Gen. 400 was rendered prior to the enact- 
ment of the Federal Employees Pay Act of 1945, providing for the 
establishment of a 40-hour workweek for Government employees gen- 
erally, and is not to be construed as applicable as long as the employee 
performs the required 40 hours of service each week on any 6 of 7 
consecutive days, as required by said pay act of 1945, particularly, when 
the act does not otherwise specify the days of the week or number of 
hours each day during which such services are to be performed. 
Furthermore, the “month of service” defined by the leave regulations 
as meaning “a period in a pay status covering a full calendar month” 
is not to be regarded as requiring that a “w. a. e.” appointee be in a pay 
status for a specified number of hours each day in order to earn leave. 
Rather, it is sufficient compliance with the regulation if the employee 
be in a pay status on a 40-hour workweek basis for the same number 
of hours during the “month of service” as normally would be required 
of a regular employee with an established workweek of 40 hours con- 
sisting of 8 hours a day, 5 days a week. 

Accordingly, the failure of a “w. a. e.” employee to perform services: 
for all or a portion of one of the 6 of any 7 consecutive days does not. 
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break his continuous service so long as he makes up the time on other 
days to conform to his established workweek of 40 hours. That is to 
say, service in excess of the normal 8 hours a day or service on Satur- 
days will be considered as having been substituted for those days when 
8 hours of service were not performed. 

Referring to the example showing service from March 22 through 
April 24, 1948, of 40 hours each week, you are advised that the em- 
ployee would have completed his month of continuous service on April 
21, 1948, regardless of the fact that the hours of service may have 
varied on some of the days of that period. 

Your last question is whether special agents of the Bureau of the 
Census paid when actually employed from trust funds—stated to be 
nonappropriated funds derived from moneys received for contract 
service rendered to individuals or nongovernmental organizations— 
are entitled to pay for holidays on which they render no service. 

The holiday pay statute of June 29, 1938, 52 Stat. 1246, 1247, pro- 
vides, as follows: 

That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington's Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, Christmas Day, or any other day declared a 
holiday by Federal statute, or Executive order, or any day on which the depart- 
ments and establishments of the Government are closed by Executive order, 


they shall receive the same pay for such days as for other days on which an 
ordinary day’s work is performed. 


The joint resolution of January 6, 1885 (U.S. C., title 5, sec. 86), and all other 
laws inconsistent or in conflict with the provisions of this Act are hereby re- 
pealed to the extent of such inconsistency or conflict. 

It is settled that the statute quoted above is applicable in general 
to “w. a. e” employees regardless of whether they are paid upon an 
hourly or per diem basis, in either classified or unclassified positions, or 
whether their daily rate of compensation be derived from an annual 
salary or otherwise, provided, they are classified as permanent em- 
ployees under the leave regulations. See 25 Comp. Gen. 715; 26 id. 927. 
However, in the instant case there also is for consideration whether the 
authority under which the “w. a. e.” appointees were employed, and the 
source of the funds from which they are paid, would preclude their 
being regarded as “regular employees of the Federal Government” 
under the 1938 holiday pay statute, quoted above. 

The authority under which the department may secure employees 
to furnish data to individuals and nongovernmental organizations is 
contained in sections 1 and 2 of the act of May 27, 1935, 49 Stat. 292, 
293, as follows: 

That the Department of Commerce be, and hereby is, authorized, within the 


discretion of the Secretary of Commerce, upon the written request of any person, 
firm, or corporation, to make special statistical studies relating to foreign trade, 
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domestic trade, and other economic matters falling within the province of the 
Department of Commerce; to prepare from its records special statistical com- 
pilations; and to furnish transcripts of its studies, tables, and other records, 


upon the payment of the actual cost of such work by the person, firm, or corpora- 
tion requesting it. 


All moneys hereafter received by the Department of Commerce in payment of 
the cost of such work shall be deposited in a special account to be administered 
under the direction of the Secretary of Commerce. These moneys may be used, 
in the discretion of the Secretary of Commerce, and notwithstanding any other 
provision of law, for the ordinary expenses incidental to the work and/or to 
secure in connection therewith the special services of persons who are neither 
officers nor employees of the United States. 

In decision of May 26, 1936, 15 Comp. Gen. 1036, it was held that a 
retired employee hired under the statute just quoted was to be regarded 
as reemployed in the service of the United States within the meaning 
of section 8 (a) of the act of June 16, 1933, 48 Stat. 305, 306, and not 
entitled to receive civil compensation concurrent with civil retirement 
benefits. In arriving at that conclusion it was stated that notwith- 
standing the source of the funds to be used for the work authorized by 
the act of May 27, 1935, said funds are given an appropriated status 
by section 20 of the Permanent Appropriation Repeal Act of June 26, 
1934, 48 Stat. 1233, and that while authority is granted by the act of 
May 27, 1935, for securing services of persons who are neither officers 
nor employees of the United States, the fact remains that such per- 
sonnel are selected and hired by and required to work under the super- 
vision of a Government officer or employee. In view of that ruling 
there appears no cogent reason for regarding “w. a. e.” appointees 
under the act of May 27, 1935, in any different status from other 
“w. a.e.” appointees in the Government service for purposes of holiday 
pay under the act of June 29, 1938. 

Accordingly, applying the rules set forth in 25 Comp. Gen. 715, and 
26 id. 927, the subject employees would be entitled to holiday pay under 
the act of June 29, 1938, whenever they are “relieved or prevented 
from working solely because of the occurrence of a holiday,” such as 
specified therein. However, there is for noting that the portion of 
the leave regulations defining permanent employees so as to include 
“those who, although paid only when actually employed, are con- 
tinuously employed or required to be available for duty for a period 
of not less than one month,” and upon which the decision in 26 Comp. 
Gen. 927 was predicated, was amended under date of September 10, 
1947—Chapter 21-353 Federal Personnel Manual—to omit the words 
“or required to be available for duty.” Hence, the indication in 26 
Comp. Gen. 927 that a “w. a. e.” employee was entitled to compensa- 
tion for a holiday occurring within the month of service, even though 
he may not have worked continuously for a month before the holiday— 
providing that it was anticipated that the employee would serve or be 
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required to be available for duty for a continuous month—would no 
longer be applicable in its entirety. 

Under the leave regulations as amended, a “w. a. e.” employee ap- 
pointed for a period in excess of 1 year is not entitled to earn or to be 
credited with leave as a permanent employee until he has completed a 
period of continuous service of not less than 1 month, but, at that time, 
he may be regarded as earning leave as a permanent employee for the 
entire period of continuous service. Since an employee’s right to holi- 
day pay depends upon his status as a permanent employee under the 
leave regulations it clearly is evident that a “w. a. e.” employee is not 
entitled to be paid for a holiday occurring within a period of con- 
tinuous service until it be ascertained whether the period of continuous 
service will extend for the required period of not less than 1 month. 

It is believed the foregoing adequately covers the questions raised in 
your letter. 


[B-77686] 


Traveling Expenses—Members of Local Rent Advisory 
Boards—Travel Within Metropolitan Area 


Under the authority of section 5 of the administrative expense statute of Au- 
gust 2, 1946, persons who served without compensation as members of local rent 
advisory boards established pursuant to section 204 (e) of the Housing and Rent 
Act of 1947, as amended, administratively may be allowed traveling expenses and 
per diem in lieu of subsistence while traveling away from their homes or regular 
places of business for official purposes whenever such expenses are necessarily 
incident to and solely attributable to such travel, whether for attendance at board 
meetings or other official reasons, even though the travel is performed wholly 
within a metropolitan area. 


Comptroller General Warren to the Housing Expediter, September 
23, 1948: 


Consideration has been given your letter of June 17, 1948, file A-2-2, 
as follows: 


Section 204 (e) of the Housing and Rent Act of 1947 (Public Law 129—80th 
Congress), as amended by Sec. 202 (e) of the Housing and Rent Act of 1948, 
(Public Law 464—80th Congress), authorizes and directs the Housing Expediter 
to create in each defense-rental area a local advisory board of not less than five 
members who are citizens of the area, and prescribes the functions of such boards. 

At this time there are approximately 750 local rent advisory boards comprising 
a total of in excess of 4500 members. The members are appointed without com- 
pensation with post of duty designated as the place where the board holds its 
meetings. It is incumbent on the Housing Pxpediter to maintain the membership 
of the boards and for such boards to function efficiently in order to carry out the 
rent control program in the manner required by law. 

Under the provisions of section 5 of the Administrative Expense Statute of 
August 2, 1946, persons serving without compensation may be allowed, while away 
from their homes or regular places of business, transportation in accordance with 
the Standardized Government Travel Regulations and the Act of February 14, 
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1931, as amended, and not to exceed $10 per diem in lieu of subsistence en route 
and at place of such service or employment. 

Some difficulty is being experienced because of dissatisfaction on the part of 
board members resulting from the disallowance of claims for reimbursement of 
expenses incurred solely because of attendance at board meetings and travel on 
business of the board. It is the attitude of some of the board members that they 
are “away from their homes or regular places of business” when they depart from 
the house in which they live or the building in which their business is located and 
where expenses are incurred solely because of board business, they should be reim- 
bursed therefor. 

In 22 Comp. Gen. 512 and 23 id. 753, reference is made to the Rand-McNally 
Atlas in determining the metropolitan area or district of certain cities, for travel 
within which it was held there was no authority for making reimbursement for 
transportation or per diem in lieu of subsistence or other expenses. 

One of the problems encountered by this office is concerned with claims cover- 
ing travel in the Boston area, There are attached two maps issued by the State 
Planning Board of the Commonwealth of Massachusetts. The larger map indi- 
cates the metropolitan district as defined by the 16th United States census (1940) 
which coincides with the metropolitan area as shown in the Rand-McNally Atlas, 
including 83 cities and towns within a radius of 30 miles of Boston proper. This 
map also indicates the Boston Metropolitan District served by the metropolitan 
transit lines including 14 cities and towns within a 10-mile radius of Boston 
proper. The smaller map shows the Metropolitan District as defined by the 
State Planning Board including 43 cities and towns within a radius of 20 miles 
of Boston proper. 

The Eastern Massachusetts Advisory Board meets in the City of Boston 
proper. One of the board members is a real estate operator in the town of Brock- 
ton where he maintains his home and his regular place of business. Brockton 
is within the metropolitan district as defined by the Rand-McNally Atlas but 
outside of the district as defined by the State Planning Board. The round trip 
rail and street car fare between the two points is $1.62. However, it is reported 
that train service is available only during the morning and evening rush period. 
The board member uses his automobile and has asserted a claim for mileage on 
the basis that he has no other business in Boston and incurs the travel expense 
solely because of service rendered the Government without compensation. 

The Essex County Board meets at Lynn. A member of this board is a house- 
wife residing in Salem. Salem and Lynn are both within the metropolitan 
district as shown by the Rand-McNally Atlas. Salem is outside of the district 
as defined by the State Planning Board. The board member uses regular train 
service between the two points at a cost of 24¢ per trip, and has claimed reim- 
bursement on the basis that she has no other reason to perform the travel and 
the expense is an additional expense incurred solely because of attendance at 
board meetings. 

Meetings of Rent Advisory Boards are usually held in the evenings or outside 
of regular office hours as this is the only time some of the members are free 
from their private business obligations, and in almost every instance the travel 
involves an extra trip from their residence involving additional expense not 
ordinarily incurred. 

Under the provisions of the Housing and Rent Acts, the Housing Expediter 
furnishes the local boards with suitable office space at which meetings of the 
board are held. However, for purposes other than attendance at meetings, the 
residences of board members or their regular places of business are in fact their 
offices and it frequently is necessary for them to begin and end official travel 
at such places. In this connection, it would appear that the board members are 
in the same situation as a regular employee traveling to and from a Government 
office who is entitled to reimbursement for street car and bus fares or mileage 
for travel within the limits of his official headquarters. 

It is requested that consideration be given to the circumstances referred to 
herein under which this office is receiving claims for reimbursement of travel 
expenses incurred by board members, and that you advise me as to which of 
the metropolitan districts of the City of Boston must be observed in the allowance 
of transportation and per diem in lieu of subsistence and also if board members 
may be allowed transportation expenses in connection with travel performed 
to and from the houses in which they live or the buildings in which they conduct 
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their regular business for official purposes other than attendance at board 
meetings. 


In the decision reported in 22 Comp. Gen. 512, to which reference is 
made in your letter, swpra, it was stated on page 515: 

* * * It is not the distance to be traveled that necessarily controls—except 
as to the 2-mile limitation prescribed in paragraph 3 of the Standardized Govern- 
ment Travel Regulations—but rather the fact of whether the home or residence 
of a person is at a point generally and commonly regarded as a part of the 
official station to which he has been assigned. The purpose of appropriation 
provisions such as here involved is to reimburse a traveler for any additional 
cost of transportation, subsistence, and other expenses to which he may be put 
by reason of his traveling on official business away from his home. If his home 
or residence be located at a point generally regarded as part of the city or town 
where he is required to perform official business and he would ordinarily com- 
mute from his residence to perform official business in that city there is no 
justification or authority for making reimbursement to him for transportation 
or per diem in lieu of subsistence and other expenses. * * * 

In the decision reported in 24 Comp. Gen. 860, which modified in 
part the decision reported in 23 Comp. Gen. 753—reference to which 
latter decision is made in your letter, supra—it was stated, at page 
862: 

The metropolitan area rule, above referred to, necessarily is applied to the 
case of the officer or the consultant called to service in a population center in a 
suburb of which he permanently resides. When, in fact, his service calls him 
to the center of the area in which he lives and within reasonable commuting 
distance of his home, and he does, in fact, commute daily between his home and 
his work, the enlistment of his services by the United States does not require 
him to establish an extra temporary lodging or to incur subsistence expenses in 
any amount. In such circumstances he cannot be said to be serving away from 
his home, and a per diem allowance does not accrue. 22 Comp. Gen. 129 
(Bethesda, Maryland, and Washington, D. C.) ; B-34322, June 16, 1943 (Larch- 
mont-Mamaroneck and New York) ; B-32632, March 3, 1943 (Morristown, New 
Jersey, and New York City). 

Each of the decisions cited, and partially quoted above, involved 
appropriation provisions which contain authority for the payment of 
traveling and subsistence expenses substantially similar to the author- 
ity now contained in section 5 of Public Law 600, approved August 2, 
1946, 60 Stat. 808. And the principles underlying the decisions ren- 
dered under such appropriation provisions reasonably can be consid- 
ered as being applicable also where there is involved section 5 of the 
said act approved August 2, 1946. However, as indicated in each of 
those decisions, the propriety of paying traveling and subsistence ex- 
penses of persons commuting from their homes in metropolitan areas 
was for determining according to the purpose of the provision in- 
volved. That purpose, as indicated in 22 Comp. Gen. 512, at page 515, 
is to reimburse a traveler for any additional cost of transportation, 
subsistence, and other expense to which he may be put by reason of 
his traveling on official business away from his home or regular place 
of business. Where additional costs of transportation, subsistence, and 
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other expenses are incurred by reason of properly authorized travel 
away from home or regular place of business on account of official 
business, no cogent reason appears for holding that such costs may not 
be allowed merely because such travel is performed wholly within a 
metropolitan area. The matter of authorizing or approving reim- 
bursement for such travel primarily is an administrative responsibil- 
ity, the duty being upon the administrative office to authorize or 
approve the incurring of such expenses only as are necessarily incident 
to and solely attributable to the travel on official business. In proper 
vases, where it appeared that additional expenses actually were in- 
curred, this Office specifically has approved payment of traveling 
expenses and per diem where it was understood that the per diem was 
fixed at a rate commensurate with the additional expenses incurred, 
even though the temporary duty was performed at a place in close 
proximity to the employee’s headquarters and at which he ordinarily 
would not incur any additional expenses. See, for example, 24 Comp. 
Gen. 179. 

Answering specifically the questions contained in the concluding 
paragraph of your letter, it may be stated that neither of the metro- 
politan districts of the City of Boston is required to be observed in 
the allowance of traveling expenses and per diem in lieu of sub- 
sistence to members of local rent advisory boards serving with- 
out compensation. Rather, it may be stated that traveling expenses 
and per diem in lieu of subsistence may be allowed under authority 
contained in section 5 of the act approved August 2, 1946, to local 
rent advisory board members, serving without compensation, while 
traveling away from their homes or regular places of business for 
official purposes whenever additional expenses are incurred, whether 
the purpose be for attendance at board meetings or other official rea- 
sons. No different rule is required where travel is performed wholly 
within the metropolitan area. However, as previously stated, pri- 
marily it is the administrative duty and responsibility in authorizing 
travel generally to limit the authorization for the incurring of expenses 
to such additional expenses as are incurred on account of the perform- 
ance of official travel. 

As indicated in the penultimate paragraph of your letter, local rent 
advisory board members are in the same relative status as regards 
strictly local transportation to and from their homes and usual places 
of business as regular Government employees traveling to and from 
Government offices who are entitled to reimbursement for street car 
and bus fares. In connection with the local transportation of such 
employees, see 24 Comp. Gen. 858, and decisions therein cited. Mileage 
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for local travel by privately owned vehicle may be authorized or 
approved in accordance with paragraph 12 (a) of the Standardized 
Government Travel Regulations, as amended by Budget Circular No. 
A-T, Revised, July 8, 1948. 


[B-78767] 


Pay—Higher Command—Lieutenant Colonel in Command 
of Cavalry Group 


The applicable Army Regulations having provided that the command of a regi- 
ment or of a group pertained to the grade of lieutenant colonel in the absence 
of the commanding officer (a colonel), a lieutenant colonel assigned to the com- 
mand of a cavalry group to which was attached a senior officer of the same grade 
was not exercising a command above that “pertaining to his grade” within the 
contemplation of section 7 of the act of April 26, 1898, so as to be entitled to the 
pay and allowances of a colonel while exercising such command, notwithstanding 
that he normally would not have commanded the group. 1 Comp. Gen. 37, dis- 
tinguished. 


Assistant Comptroller General Yates to Capt. J. M. Horner, Depart- 
ment of the Army, September 23, 1948: 


By indorsement dated July 20, 1948, from the chief of finance, there 
was received your communication of November 4, 1947, requesting 
decision whether payment is authorized on a voucher transmitted 
therewith, stated in favor of Lieut. Col. Cyrus A. Dolph III, infantry, 
serial No. O-19170, in the amount of $64.90, representing the difference 
in pay and allowances between those authorized for colonel and those 
authorized for lieutenant colonel, for the period July 27 to September 
30, 1944, during which time the officer was in command of the 102d 
Cavalry Group (Mechanized). 

Paragraph 5, Special Orders No. 118, Headquarters, V Corps, APO 
305, July 27, 1944, provides as follows: 

DP announcement is made of the apmt of LT COL CYRUS A. DOLPH III, 


019170, Inf, as Commanding Officer, 102nd Cav Gp (Mecz), eff 27 July 1944. 
Auth: See III, WD Cir. No. 120, 12 May 1943. 


* * + * > * * 


By command of Major General GEROW : 


The circumstances of the assignment of Lieutenant Colonel Dolph 
to command of the cavalry group are stated in a certificate of March 
10, 1948, by Col. R. B. Patterson, AGD, as follows: 


I certify that I was the Adjutant General of V Corps from 10 April 1948 to 
and through 9 March 1945. As Adjutant General, it was my duty to issue and 
make official the General and Special Orders of V Corps. Further, that I was 
the official custodian of the records of V Corps which included the roster of 
officers of the units assigned and attached to V Corps. Further, that the 102nd 
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Cavalry Group (MECZ) was with V Corps throughout the action of V Corps in 
the ETO and under the direct command of the Corps Commander, who, for the 
period in question, namely 27 July 1944 to 30 September 1944, was then Major 
General Leonard T. Gerow, now Lt General Leonard T. Gerow. That by the 
direction of Major General Gerow, I issued paragraph 4 and 5 of SO 118, Hqs 
V Corps, dated 27 July 1944. That at the time in question, namely, 27 July 1944 
and during the period up to and including 30 September 1944, Lt Colonel Paul L. 
Burke was an officer of the 102nd Cav Grp (MECZ) and that Lt Colonel Paul L. 
Burke was senior to Lt. Colonel Cyrus A. Dolph, III. That under the authority 
of Section III, WD Circular 120, 12 May 1943, the Corps Commander, Major Gen- 
eral Leonard T. Gerow was authorized to assign the command of one of his units, 
namely, the 102nd Cav Grp (MECZ) to a junior officer of the same grade as 
another officer, in time of war. That for the period in question, 27 Jul 44 to 
30 Sep 44, we were at war against Germany and were actually in combat against 
German forces. For that reason, paragraph 5 of SO 118, Hqs V Corps, 27 Jul 44, 
was issued with the initials DP (meaning by direction of the President), pur- 
suant to the authority of Section III, WD Circular 120, 1943. Further, the 
TO&E under which the 102nd Cav Grp (MECZ) functioned during the period in 
question, called for a full colonel to be the Group Commander. 


The applicable Table of Organization and Equipment has not been 
furnished, but the above-quoted certificate will be accepted as estab- 
lishing that such table provided for a colonel in the officer complement 
of the 102d Cavalry Group (Mechanized) during the period of the 
claim. 

Section 7 of the act of April 26, 1898, 30 Stat. 365, 10 U. S. C. 694, 
provides, in material part, as follows: 

That in time of war every officer serving with troops operating against an 
enemy who shall exercise, under assignment in orders issued by competent au- 
thority, a command above that pertaining to his grade, shall be entitled to receive 
the pay and allowances of the grade appropriate to the command so exer- 
claeg * * 4, 

The respective commands which pertained to the grades of colonel 
and lieutenant colonel during the period here involved were set out in 
paragraph 5, Army Regulations 600-20, dated June 1, 1942, as fol- 
lows: 

d, Lieutenant cclonel.—Battalion; any part of a regiment larger than a 
battalion, or a regiment in the absence of its commanding officer; a squadron, 
any part of a group larger than a squadron, or a group in the absence of its com- 
manding officer. 

e. Colonel.—Regiment or group. (Italics supplied.) 

Obviously, such regulations, and not the applicable Table of Organ- 
ization and Equipment of the organization with which they are 
serving, are controlling with respect to the commands pertaining to 
the grades of colonel and lieutenant colonel, c7. 25 Comp. Gen. 827, 828, 
and such regulations provide that the command of a regiment or group 
pertains to the grade of lieutenant colonel in the “absence” of a colonel. 

The word “absence” is defined in Webster’s New International Dic- 
tionary, second edition, as meaning, generally: failure to be present; 
want, lack, withdrawal, or the absence of witnesses; an empty or un- 
filled place. Also, see Words and Phrases, permanent edition, volume 
1, page 127, et seg. Giving the word “absence” its generally accepted 

846952—49-15 
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meaning, the conclusion is required that under the regulations a regi- 
ment or group is a command which pertains to the grade of a lieuten- 
unt colonel when the regiment or group lacks a colonel or the colonel 
is not present, either actually or in the sense that he is unable to per- 
form the duties incident to command of the regiment or group. 

Hence, while Colonel Dolph may have been exercising a command 
which normally he would not have exercised, a senior lieutenant 
colonel being with the group, the command which he exercised, in the 
absence of the colonel, was appropriate to the grade of a lieutenant 
colonel during the period of his claim. Since he was serving in the 
grade of lieutenant colonel during such period the officer was not 
exercising a command above that “pertaining to his grade.” 

Accordingly, payment on the voucher, which is retained in the files 
of this Office, is not authorized. 

The decision appearing at 1 Comp. Gen. 37 has no application to the 
present case, since the conclusion therein was predicated upon the 
Army regulations in effect during the period considered therein, which 
did not provide that the command of a regiment was appropriate to 
the grade of a lieutenant colonel under any circumstances. 

Inasmuch as the governing Army regulations appear to have been 
overlooked, having been neither cited nor discussed in Office decision 
of October 11, 1944, B-41810, such decision no longer will be consid- 
ered as authority for payment of higher command pay in cases of this 
nature, 


(B-75433] 


Pay—Retainer—Longevity Credits—Inclusion of Inactiv: 
Service 


Enlisted men of the Regular Navy who transfer to the Fleet Reserve under the 
provisions of section 203 or 204 of the Naval Reserve Act of 1938 are entitled to 
count prior inactive service in the Nava] Reserve and the Naval Reserve Force 
for longevity pay purposes in the computation of retainer or retired pay. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
September 24, 1948: 


Reference is made to your letter of April 12, 1948, enclosing a letter 
dated March 23, 1948, from the Disbursing Officer, Special Payments 
Division, Field Branch, Bureau of Supplies and Accounts, Cleveland, 
Ohio, wherein decision is requested as to whether inactive service in 
the Naval Reserve or the Naval Reserve Force occurring prior to 
transfer to the Fleet Reserve may be counted for longevity pay pur- 
poses in the computation of retainer and retired pay of members of 
the Fleet Reserve. 
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The applicable provisions of the Naval Reserve Act of 1938 are, 
in pertinent part, as follows: 
Section 203 (52 Stat. 1178) : 


Men serving in the Regular Navy, who, having enlisted therein on July 1, 1925, 
or prior thereto, or who having been discharged therefrom prior to July 1, 1925, 
and reenlisted in the Regular Navy within three months from the date of dis- 
charge, or who were serving in the Naval Reserve Force on July 1, 1925, in an 
enrollment entered into within four months from the date of their discharge 
from the Regular Navy and thereafter reenlisted in the ee war Navy within 
three months from the date of their discharge from the Naval Reserve created 
by the Act of February 28, 1925, shall be entitled to be transferred to the Fleet 
Reserve on the completion of sixteen or more years’ naval service, and when so 
transferred shall, except when on active duty, be entitled to receive, if they have 
had sixteen but less than twenty years’ naval service, pay at the rate of one-third 
the base pay they were receiving at the time of transfer, plus all permanent addi- 
tions thereto, and if they have had twenty or more years’ naval service, pay at 
the rate of one-half of the base pay they were receiving at the time of transfer, 
plus all permanent additions thereto * * *. 


Section 204, as originally enacted (52 Stat. 1179) : 


Men serving in the Regular Navy on the date of the passage of this Act, who 
first enlisted in the Navy after July 1, 1925, or who reenlisted therein after 
July 1, 1925, having been out of the Regular Navy for more than three months, 
und men who first enlist in the Regular Navy after the passage of this Act, may 
upon their own request be transferred to the Fleet Reserve upon the completion 
of at least twenty years’ naval service. * * * After such transfer, except 
when on active duty, they shall be paid at the rate of one-half of the base pay 
they are receiving at the time of transfer: Provided further, That all enlisted 
men transferred to the Fleet Reserve in accordance with the provisions of Sec- 
tions 1 and 203 of this Act shall, upon completion of thirty years’ service, be 
transferred to the retired list of the Regular Navy, with the pay they were then 
legally entitled to receive * * * And provided further, That all enlisted men 
transferred to the Fleet Reserve in accordance with the provisions of this see- 
tion shall upon completion of thirty years’ service, be transferred to the retired 
list of the Regular Navy, with the pay they were then legally entitled to receive, 
plus all permanent additions thereto * * *. 


Section 204 as amended by section 2 of the act of August 10, 1946 (60 
Stat. 993) : 


Members of the Navy who first enlisted in the Navy after July 1, 1925, or who 
reenlisted therein after July 1, 1925, having been out of the Regular Navy for 
more than three months, may upon their own request be transferred to the 
Fleet Reserve upon the completion of at least twenty years’ active Federal 
service. After such transfer, except when on active duty, they shall be paid 
at the annual rate of 242 per centum of the annual base and longevity pay they 
are receiving at the time of transfer multiplied by the number of years of active 
Federal service * * * Provided further, That all enlisted men transferred 
to the Fleet Reserve in accordance with the provisions of this section and of sec- 
tions 1 and 203 of this Act shall, upon completion of thirty years’ service, be 
transferred to the retired list of the Regular Navy, with the pay they were then 
legally entitled to receive * * *. 


It will be noted that under each of the statutory provisions, quoted 
above, retainer pay and retired pay are to be computed on the pay the 
man was entitled to receive at the time of his transfer to the Fleet 
Reserve and, likewise, where longevity pay is authorized to be included 
in such computation, it is the longevity pay the man was entitled to re- 
ceive at the time of such transfer. Hence, any service which the man 
was authorized to count in the computation of his pay prior to transfer 
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must be taken into consideration in the computation of his longevity 
pay for the purpose of determining his retainer or retired pay. Since 
on and after June 1, 1942, enlisted men of the Navy have been entitled 
to count inactive service in the Naval Reserve and the Naval Reserve 
Force for longevity pay purposes (see secs. 3A and 9 of the Pay Read- 
justment Act of 1942, as amended, 37 U. S. C. 103a and 109) it neces- 
sarily follows that upon transfer to the Fleet Reserve on or after that 
date they would be entitled to credit for such service in the computa- 
tion of their retainer pay, if longevity pay is authorized to be included 
in such computation, and in the computation of their retired pay. And, 
the same is true with respect to enlisted men transferred to the Fleet 
Reserve prior to June 1, 1942, in view of section 15 of the said Pay Re- 
adjustment Act of 1942, as amended, 37 U.S. C. 115, which provides, 
insofar as here pertinent, that on and after the effective date of that act 
(June 1, 1942) members of the Fleet Reserve shall have their retainer 
pay and retired pay computed as authorized by law on the basis of pay 
provided in that act. Accordingly, the question presented is answered 
in the affirmative. 

In connection with the foregoing it is desired to point out that only 
active service may be included in determining the number of years by 
which the percentage rate of base and longevity pay is to be multiplied 
to determine the rate of retainer pay under the provisions of the said 
section 204 of the Naval Reserve Act of 1938, as amended, supra. 


[B-79027] 


Compensation—Discharges, Suspensions, Etc.—Act of June 


10, 1948 


Under the provisions of section 6 (b) of the act of August 24, 1912, as added by 
the act of June 10, 1948, authorizing the payment of compensation for periods 
during which employees were erroneously removed or suspended without pay 
from the service, only an employee who was removed or suspended after June 
10, 1948, the effective date of the statute, and who otherwise meets the condi- 
tions prescribed by said section 6 (b) is entitled to compensation for the period 
of such removal or suspension for which no compensation was received. 


A demotion or reduction in grade or compensation may not be regarded as a 
removal or a suspension without pay from the service within the purview of 
section 6 of the act of August 24, 1912, as amended by the act of June 10, 1948, so 
as to entitle an employee who had been improperly demoted or reduced to the 
benefits of the “back pay” provisions of section 6 (b) of said act upon compliance 
with the conditions prescribed therein. 


The dismissal of an employee because of his failure to attain the proper degree 
of efficiency as provided in section 9 of the Classification Act of 1923, as amended, 
and the Civil Service Regulations issued pursuant thereto, is a removal for cause 
to promote the efficiency of the service within the contemplation of section 6 of 
the act of August 24, 1912, as amended by the act of June 10, 1948, and, there- 
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fore, employees so dismissed and thereafter reinstated may be regarded as 
entitled to the benefits of the “back pay” provisions of section 6 (b) of the act 
upon compliance with the conditions prescribed therein. 


Comptroller General Warren to the President, United States Civil 
Service Commission, September 28, 1948: 


There has been considered your letter of July 30, 1948, submitting 
various questions for advance decision regarding the “back pay” pro- 
visions of the act of June 10, 1948, Public Law 623, 80th Congress, 
62 Stat. 354, 355, 356, amending section 6 of the act of August 24, 
1912, 5 U.S. C. 652, to read as follows: 


Sec. 6. (a) No person in the classified civil service of the United States shall 
be removed or suspended without pay therefrom except for such cause as will 
promote the efficiency of such service and for reasons given in writing. Any 
person whose removal or suspension without pay is sought shall (1) have notice 
of the same and of any charges preferred against him; (2) be furnished with a 
copy of such charges; (3) be allowed a reasonable time for filing a written an- 
swer to such charges, with affidavits; and (4) be furnished at the earliest prac- 
ticable date with a written decision on such answer. No examination of wit- 
nesses nor any trial or hearing shall be required except in the discretion of the 
officer or employee directing the removal or suspension without pay. Copies of 
the charges, the notice of hearing, the answer, the reasons for removal or sus- 
pension without pay, and the order of removal or suspension without pay shall 
be made a part of the records of the proper department or agency, as shall also 
the reasons for reduction in grade or compensation; and copies of the same 
shall be furnished, upon request, to the person affected and to the Civil Service 
Commission. This subsection shall apply to a person within the purview of 
section 14 of the Veterans’ Preference Act of 1944, as amended, only if he so 
elects. 

(b) (1) Any person removed or suspended without pay under subsection (a) 
who, after filing a written answer to the charges as provided under such sub- 
section or after any further appeal to proper authority after receipt of an ad- 
verse decision on the answer, is reinstated or restored to duty on the ground that 
such removal or suspension was unjustified or unwarranted, shall be paid com- 
pensation at the rate received on the date of such removal or suspension, for 
the period for which he received no compensation with respect to the position 
from which he was removed or suspended, less any amounts earned by him 
through other employment during such period, and shall for all purposes except 
the accumulation of leave be deemed to have rendered service during such period. 
A decision with respect to any appeal to proper authority under this paragraph 
shall be made ut tlie earliest practicable date. 

(2) Any person who is discharged, suspended, or furloughed without pay, under 
section 14 of the Veterans’ Preference Act of 1944, as amended, who, after answer- 
ing the reasons advanced for such discharge, suspension, or furlough or after an 
appeal to the Civil Service Commission, as provided under such section, is rein- 
stuted or restored to duty on the ground that such discharge, suspension, or fur- 
lough was unjustified or unwarranted, shall be paid compensation at the rate 
received on the date of such discharge, suspension, or furlough for the period for 
which he received no compensation with respect to the position from which he 
was discharged, suspended, or furloughed, less any amounts earned by him 
through other employment during such period, and shall for all purposes except 
the accumulation of leave be deemed to have rendered service during such period. 

(3) Any person removed or suspended without pay in a reduction in force who, 
after an appeal to proper authority, is reinstated or restored to duty on the ground 
thut such removal or suspension was unjustified or unwarranted shall be paid 
compensation at the rate received on the date of such removal or suspension, for 
the period for which he received no compensation with respect to the position 
from which he was removed or suspended, less any amounts earned by him 
through other employment during such period, and shall for all purposes except 
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the accumulation of leave be deemed to have rendered service during such period. 
A decision with respect to any appeal to proper authority under this paragraph 
shall be made at the earliest practicable date. 

(c) Membership in any society, association, club, or other form of organization 
of postal employees not affiliated with any outside organization imposing an obli- 
gation or duty upon them to engage in any strike, or proposing to assist them in 
any strike, against the United States, having for its objects, among other things, 
improvements in the condition of labor of its members, including hours of labor 
and compensation therefor and leave of absence, by any person or groups of per- 
sons in said postal service, or the presenting by any such person or groups of per- 
sons of any grievance or grievances to the Congress or any Member thereof shall 
not constitute or be cause for reduction in rank or compensation or removal of 
such person or groups of persons from said service. 

(d) The right of persons employed in the civil service of the United States, 
either individually or collectively, to petition Congress, or any Member thereof, 
or to furnish information to either House of Congress, or to any committee or 
member thereof, shall not be denied or interfered with. 


Your questions will be quoted and answered in the order presented 
but grouped wherever feasible, and for purposes of convenience they 
have been numbered. 


Question 1. 


An employee is on May 15, 1948, presented a letter of charges looking to his 
dismissal. He replies within the prescribed time limit accorded him for that 
purpose and he is discharged effective June 16, 1948. It will be noted that the 
action looking to his dismissal was initiated prior to the enactment of Public 
Law 623 but the dismissal was effected after that date. Assuming that the 
employee appeals to proper authority and is restored because the dismissal is 
found to be unwarranted or unjustified, is he entitled to “back pay” for the time 
lost? 


Question 2. 


An employee is on April 1, 1948, presented with a letter of charges looking 
to his dismissal. He replies within the prescribed time limit and is dismissed 
effective May 1, 1948. He then appeals to proper authority and it is found on 
June 15, 1948, that the dismissal was unjustified and unwarranted. It will be 
noted that in this case the discharge was effected prior to June 10, 1948, but 
the finding that he should be restored, and the restoration, occur after June 10, 
1948. Is this employee entitled to “back pay” under Public Law 623? 


Question 3. 


An employee was discharged a considerable time prior to the enactment of 
Public Law 623 and on appeal it is found that the dismissal was warranted and 
justified. This decision is communicated to him also long prior to the enact- 
ment of Public Law 623. The employee makes further appeals and upon final 
reconsideration proper authority finds after June 10, 1948, that the dismissal 
was unjustified and unwarranted. He is thereupon restored to duty. Do the 
“back pay” provisions of Public Law 623 apply in this case? 


In commenting upon the application of “back pay” provisions of 
the act of June 10, 1948, it is stated in your letter as follows: 


It will be noted that section 6 (a) of the Act of August 24, 1912, as amended, 
provides for certain procedures to be followed in removing or suspending a 
person in the classified service. Section 6 (b) (1) provides that where the 
employee is restored after finding that the removal or suspension was unjustified 
or unwarranted the employee must be paid compensation for the time lost. The 
same provision with respect to “back pay” is made applicable to persons who 
are discharged, suspended, or furloughed without pay under section 14 of the 
Veterans’ Preference Act of 1944, Public Law 359, 78th Congress. It will also 
be noted that the “back pay” provision applies to persons restored after improper 
removal or suspension in a reduction in force. 
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It is clear to the Commission that where the entire procedure, including the 
restoration of the employee was completed prior to June 10, 1948, the effective 
date of Public Law 623, the “back pay” provisions do not apply. This is made 
clear by the legislative history of Public Law 623. S. 1486, which was subse- 
quently enacted as Public Law 623 originally provided that it shall take effect 
retroactively as of January 1, 1947. The retroactive feature was eliminated 
by the House Committee on Post Offices and Civil Service. 

Except for (1) the addition of employees “suspended without pay” 
to those “removed,” (2) the addition of a 4th step (issuance of a 
prompt written decision) in the prescribed procedure, and (3) ex- 
tension of the applicability of the section to a person within the pur- 
view of the Veterans’ Preference Act of 1944 “only if he so elects,” 
section 6 (a) of the amending statute is a substantial restatement of 
that portion of section 6 of the earlier statute preceding the language 
reciting that membership in certain postal employees’ organizations 
shall not be cause for removal or reduction in rank, of which portion 
sections 6 (c) and (d) of the new act are substantial restatements. 

However, section 6 (b), paragraphs (1), (2) and (3), are new in 
their entirety. They create a substantive right where no right before 
existed; that is, the right to receive compensation in certain circum- 
stances for periods when no services were performed. That Congress 
regarded itself as creating new substantive rights is made clear from 
the report of the Committee on Post Offices and Civil Service on S. 
1486, which ultimately became Public Law 623 (Report No. 1436, 
80th Cong.) wherein it is said (p. 3) : 

The purpose of the proposed legislation is to provide payment of compensation 
covering periods of separation to employees improperly removed or suspended 


without pay from the Federal service, less amounts earned by such employees 
through employment during such periods. 


It is a settled rule of accounting officers in the Federal Government that in the 
absence of specific statutory authority compensation may not be paid to an em- 
ployee for the. period of suspension or removal during which no duty is per- 
formed. However, in the case of unjustified suspension annual leave may be 
substituted to the extent that it is available. This is the rule, regardless of the 
merits in cases of those employees whose removal or suspension without pay 
was unwarranted. The committee considers this a major deficiency in present 
law and proposes this legislation as the appropriate remedy. 

The Congress established, by said act of June 10, 1948, three condi- 
tions under which the new right is to vest: (1) The employee must 
be removed or suspended without pay, (2) he must make answer to the 
charges or reasons proffered for the action, or appeal to proper au- 
thority, and (3) he must be reinstated or restored on the ground that 
such removal or suspension was unjustified or unwarranted. The 
right in eligible cases will thus vest contingently upon the removal 
or suspension, and absolutely upon the reinstatement or restoration. 

It is a fundamental canon of statutory construction that a statute, 
including an amendatory statute, will be construed prospectively and 


not retrospectively unless required in express terms or by necessary 
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implication. United States v. St. Louis Railway Co., 270 U. S. 1; 26 
Comp. Gen. 595, and cases therein cited. Especially is this true when 
the amendment creates new substantive rights. In Winfree v. North- 
ern Pac. R. Co., 227 U. S. 296, 302, the Supreme Court, speaking of 
an amendatory statute, said : 

* * * It is the operation of the statute which determines its character. 

The Court of Appeals aptly characterized it, and we may quote from its opin- 
ion * * *: “It is a statute which permits recovery, in cases where recovery 
could not be had before, and takes away from the defendant defenses which 
formerly were available, defenses which, in this instance existed at the time 
when the contract of service was entered into and at the time when the accident 
occurred.” Such a statute, under the rule of the cases, should not be construed 
as retrospective. It introduced a new policy and quite radically changed the ex- 
isting law. 
There is no language in Public Law 623 which, either expressly or 
by necessary implication, requires that it be accorded any retroactive 
effect. In fact, the legislative history of the statute, as pointed out in 
your letter, negatives such a concept—not only generally but specific- 
ally as regards pending cases. In House Report 1436, supra, it was 
said (p. 5): 

The committee has been informed that several cases are pending in Federal 
courts in which the plaintiffs request decisions requiring the Government to pay 
employees compensation for periods of unwarranted separation from the Federal 
service. Since this question is in litigation and has not been finally determined 
by the courts, the committee does not desire the proposed legislation to be con- 
strued as affecting court decisions with respect to cases involving claims pend- 
ing or arising prior to the effective date of the proposed legislation. 

The committee considered the question of making the provisions of the bill 
retroactive to January 1, 1947, as was provided for in the Senate bill. The 
Civil Service Commission was unable to furnish the committee with statistics 
which would show the number of persons who might be affected by such retro- 
active provision. Therefore, it is believed that additional information would be 
required to justify such a provision. It was pointed out that there is no valid 
reason, if the retroactive provision is included, why such provision should not 
be extended to the beginning of the war or even as far back as 1883. 

Following the general principles of statutory construction, and in 
view of the indication that the Congress did not intend the law to be 
retroactive or affect pending cases, I am of the opinion that no retro- 
active effect whatsoever may be given the statute so as to cover re- 
movals or suspensions accomplished prior to its effective date. There- 
fore, in answer to your first three questions, you are advised that only 
an employee who was removed or suspended without pay after June 
10, 1948, the effective date of the statute, acquires the right, after 
proper answer or appeal and reinstatement or restoration by com- 
petent authority on the ground that such removal or suspension was 
unjustified or unwarranted, to recover compensation under section 
6 (b), paragraph. (1), (2), or (3), for the period for which no com- 
pensation was received with respect to the position from which he 
was removed or suspended. 
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Question 4 reads: 


It will be noted that the “back pay” provisions of Public Law 623 apply in 
eases of improper dismissals or suspensions, It has been represented by various 
appellants that a demotion constitutes in effect a dismissal from the position 
from which demoted. Do the “back pay” provisions of Public Law 623 apply 
to demotions under any circumstances?” 


The act of August 24, 1912, as amended by the act of June 10, 1948, 
contains no reference to demotions other than the provision in sec- 
tion 6 (a) that “reasons for reduction in grade or compensation” 
are to be made a part of the records of the proper department or 
agency. A similar provision also appeared in the statute prior to the 
amendment. In the case of Maghan v. Board of Commissioners of 
Listrict of Columbia et al., 141 F. 2d 274, the court in commenting 
upon the removal provisions of the act of August 24, 1912, prior to its 
amendment, stated as follows: 

* * * Both the Civil Service laws and regulations requiring hearings and 

providing the scope thereof relate to removals and not reductions in rank or 
compensation. As to the latter, the most that is required is that the reasons 
for reduction or demotion be made on the records of the Department and, upon 
request, be furnished to the person concerned. 
That view is for adoption by this Office in the absence of any other 
superior authority to the contrary, and likewise would be applicable 
to the act after the amendment of June 10, 1948. Accordingly, your 
fourth question is answered in the negative. 

Question 5: 


Section 9 of the Classification Act of 1923, as amended, provides for the es- 
tablishment of uniform systems of efficiency ratings, which shall set forth the 
degree of efliciency which shall constitute ground for increased compensation, 
continuance at the existing rate of compensation, decrease in the rate of com- 
pensation, and dismissal. 

Under the regulations adopted pursuant to section 9 an efficiency rating of 
fair may result in demotion and an efficiency rating of unsatisfactory may result 
in dismissal. Where an employee receives a rating of unsatisfactory he is dis- 
charged on the basis of that rating without further procedure. The employee 
has the right to appeal this unsatisfactory efficiency rating to an efficiency rating 
board of review and the decision of this board is final. 

If the efficiency rating board of review should change rating to “good” and 
the employee is restored to duty on the basis of the amended efficiency rating, 
would the “back pay” provisions of Public Law 623 apply in such a case? 

This question is presented because Public Law 623 provides for ‘“‘charges” and, 
in the case of a dismissal because of an unsatisfactory efficiency rating the 
employe is not usually presented with charges. He is simply told that he is to 
be separated because of his unsatisfactory efficiency rating. 


The dismissal of an employee because of his failure to attain the 
proper degree of efficiency as provided in section 9 of the Classifica- 
tion Act of 1923, as amended, 5 U. S. C. 669, and the regulations of 
the Civil Service Commission issued pursuant thereto, reasonably ap- 
pears to constitute “a removal for cause to promote the efficiency of 
the service” within the meaning of those words as used in section 6 
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of the act of August 24, 1912, as amended by the act of June 10, 1948, 
Public Law 623; consequently, persons coming within that category 
reasonably may be held to be subject to the compensation provisions 
of the latter statute. 

Your fifth question, therefore, is answered in the affirmative. 


([B-76977] 


Leases—Termination—Restoration of Premises 


Where the cost of physical restoration of leased property—other than for ordi- 
nary wear and tear—incident to the termination of a lease containing the 
standard restoration provision exceeds the amount of the difference between the 
current market value of the property if restored to its original condition and the 
current appraised market value of the property in its existing condition, the 
amount that legally may be expended for restoration or be paid to the lessor in 
lieu thereof is the amount by which the market value of the property has been 
diminished by the Government’s failure to restore as provided in the lease. 


Comptroller General Warren to the Secretary of the Army, Septem- 
ber 29, 1948: 


Reference is made to letter of July 26, 1948, from the Assistant 
Secretary of the Army requesting a decision relative to the proper 
principles to be applied in effecting a restoration settlement in con- 
nection with approximately 13,366.7 acres of land located in Coffee 
and Franklin Counties, Tennessee, comprising a part of Camp Forrest, 
which land was leased to the United States by the State of Tennessee 
for “National Defense Requirements of the War Department.” 

The facts pertaining to the matter are stated in the letter as follows: 


The Government leased from the State of Tennessee approximately 13,330 
acres of land under Lease No. W 54-qm-1961 and approximately 36.7 acres with 
an easement for right-of-way to the Sewage Disposal Plant under Lease No. 
W-09-026-eng-3007. The State acquired fee simple title to these lands for the 
purpose of making them available to the Government for National Defense pur- 
poses, under lease, at an annual consideration of $1.00 per year. Both leases 
contain the standard provision that the Government, if required by the lessor, 
will, prior to termination of the lease, restore the premises to the same condition 
as that existing at the time of entering, reasonable and ordinary wear and tear 
and damages by the elements or circumstances over which the Government has 
no control, excepted. 

Camp Forrest is surplus to the requirements of the Department of the Army, 
and negotiations for termination settlements on the above-mentioned leases have 
been in progress for some time. As shown on the attached Disposal Planning 
Report, it has been determined that to perform physical restoration in accordance 
with the provisions of the leases would cost the Government approximately 
$704,642.00. This amount is broken down to (a) the estimated cost of dismantling 
Government property if removed ($27,812.00), and (b) cost of other restoration 
which includes removal of concrete and masonry, restoration of walks, parking 
areas, etc. ($676,830.00). Appraisals by qualified appraisers show that the 
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property under the above-mentioned leases, if restored to the condition existing 
at time of initial occupancy by the Government, has the following fair market 
values: 


(a) Property under Lease W 54-qm-1961__-__-_.________________ $225, 000. 00 
(b) Property under Lease W-09-026—-eng-3007______-____________ 1, 800. 00 


and that the present market value of lands under these leases in their present 
state is $143,000.00. 

All improvements which have a positive net salvage value and which the State 
does not desire to acquire have been removed from the premises. The improve- 
ments which have been left in place for transfer to the State in partial satis- 
faction of restoration are shown on the Disposal Planning Report and are 
estimated to have an original cost of $917,007.00 and an estimated market value 
(in-place value) of $47,760.00, which in this case also represents the net salvage 
value. 

Under the existing procedure of making cash settlements when in the best 
interests of the Government, in lieu of restoration, the Government would in 
any case be limited to a cash settlement of $226,800.00, the fee value of the 
property if restored to the condition existing at the time of taking, minus the 
in-place value of Government-owned buildings which are to be transferred to 
the lessor at a valuation of $47,760.00. 

This Department offered the lessor as full settlement on the above-mentioned 
leases a cash amount representing the difference in the present fee value of the 
land in its existing condition and the value which it would have if returned 
to the condition existing at the time the Government took possession of the 
premises. This is the difference between $226,800.00 and $143,000.00, or $83,800.00, 
minus the in-place value of $47,760.00 for Government-owned improvements which 
the State desires to acquire, leaving a total restoration settlement of $36,040.00. 

The State of Tennessee, a lessor, has refused to accept this amount and has 
requested physical restoration. 


The views of the Department of the Army as to the legality of the 
claim are stated in the letter as follows: 


The amount in settlement which this Department offered the lessor is based 
upon our understanding that the measure of damages in such cases should 
represent the loss sustained by the owner in the diminution of the fee value of 
the land. This is believed to be in consonance with the decision of the Comptroller 
General (X XVII Comp. Dec. 538). This decision involves a problem distinguished 
from the present problem of this Department involving leases with expressed 
stipulations for restoration, since the lease referred to in your decision con- 
tained no restoration clause, and, as the claims for damages were for waste, 
based on an implied covenant to restore. Since there is no difference in the 
legal effect of implied or express covenants, however, it is presumed that the 
same measure of damages would be applicable where a lease contains an express 
covenant for restoration. It would also appear that the measure of damages 
would apply both to situations where the Government has increased or diminished 
the fee value of the lessor’s property. 

This view is supported by numerous decisions in modern cases which have 
consistently held that the injury to the market value of the reversion is the 
true measure of damages for failure of the tenant to repair in accordance with 
the covenants of the lease. (Taylor’s Landlord and Tenant, Eighth Edition, 
Section 368 ; Crystal Concrete Corp. v. Town of Braintree, Mass. (1941) 309 Mass. 
463, 35 N. E. 2d 672; Hopkins vs. American Pneumatic Service Company (1907) 
194 Mass. 582, 80 N. E. 624; Webb vs. Daggett (1905) 39 Tex. Civ. 390 87 S. W. 
743, and many others) 

The general rule of older cases, namely, that the measure of damages for 
breach of a covenant to restore leased premises to their original condition is 
the reasonable cost of restoring the premises to the required condition, has been 
subject in its application to the limitation that, since the object of awarding 
compensatory damages is to give just compensation for pecuniary loss, the lessor 
is entitled only to such an amount as will put him in the same position, so far 
as money can do it, as he would have been if the contract had been performed 
(Williston on Contracts, Rev. Ed. 1937, Section 1338). 
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No case has been found awarding damages in an-amount which would defray 
the cost of restoration where the cost of restoration would exceed the market 
value of the property as restored. In those cases where the point has been raised 
specifically, the rule appears to be generally that where the cost of restoration 
would be excessive or more than the diminution of the market value, the plaintiff 
may recover only the amount of diminution of market value (Hartshorn v. 
Chaddock (1892) 135 N. Y. 116, 31 N. E. 997). 


On such presentation a decision is requested on the following 
questions : 


Where it is found that the cost of performing physical restoration of property 
for damages beyond ordinary wear and tear for the purpose for which the prop- 
erty was leased to the United States exceeds the amount of the difference between 
the current appraised market value of the property if restored to its original 
condition and the current appraised market value of the property in its existing 
condition, is this Department required to limit the expenditure of funds for 
restoration to the amount of this difference, notwithstanding the fact that the 
lease contains an express provision for restoration? 

(2) If the answer to the first question is in the negative, is this Department 
limited in the expenditure of funds for restoration of the property leased to the 
United States to (a) the amount required to perform complete physical restora- 
tion, or (b) an amount not exceeding the appraised fee simple value of the prop- 
erty, assuming complete restoration as of the date of termination of the lease, 
whichever is less? 

(3) In some cases involving leases entered into by this Department the fee 
value of the leased property is enhanced considerably by reason of Government 
improvements made during the period of the Government’s occupancy so that 
the value of the property at the time of surrender thereof is considered to be 
greater than it would be if restored to its condition as of the time the Govern- 
ment took possession. In such cases, is this Department required to refuse to 
restore the property to the condition existing at the time of taking or to make 
a cash settlement in lieu thereof, in view of the fact that there has been no 
diminution of the fee value of the property, notwithstanding that the lease con- 
tains an express provision for restoration? 


With respect to the measure of damages for breach of the lessee’s 
covenant to lease or surrender leased premises in a particular condi- 
tion upon termination of a lease, it was stated by the Supreme Court 
of Massachusetts in the case of Crystal Concrete Corp. v. Town of 
Braintree, Mass., cited in the above letter, as follows: 


A lessee who breaches a provision of the lease requiring him to make certain 
repairs or to deliver up the premises at the termination of the lease in a certain 
condition is liable in damages for the reasonable cost of making such repairs or 
of putting the premises in the condition prescribed by the lease. * * *. But 
the plaintiff is not to be put in a better position than it would have been if the 
defendant had performed the terms of the lease. The location and character of 
the demised premises must be considered; and the reasonable cost of repairs, 
in some instances, would furnish the proper measure of damages while, in other 
instances, the value of the premises may be such that the incurrence of expense 
for repairs would not be a reasonable, practical or economical method of dealing 
with the property. Such expense might greatly exceed any dimunition of the 
fair market value of the land that was caused by the defendant’s nonperform- 
ance of the provisions of the lease. * * *. The diminution in the fair market 
value of the premises that resulted from the defendant’s conduct was the proper 
measure of damages. 


See also in this connection Victor A. Harder Realty & C. Co. v. City of 


New York, 64 N. Y. S. 2d 310; 51 C. J. S. Landlord and Tenant, sec. 
416, 17 C. J. 882, 883. 





| 
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In view of such authorities and their apparent applicability to sit- 
uations such as disclosed by the facts in the present case, this Office 
would not be warranted in concluding that any greater amount could 
legally be expended for restoration or paid to the lessor in lieu thereof 
than the amount by which the market value of the premises has been 
diminished by the Government’s failure to restore as provided in the 
lease. 

Accordingly, your first question is answered in the affirmative. The 
first question having been answered in the affirmative, the second ques- 
tion requires no answer. Since your third question appears hypo- 
thetical, it is believed that a consideration thereof should be reserved 
pending the submission of an actual case. 


(B-79823] 


Postal Rate Revision and Federal Employees Salary Act of 
1948—Applicability to Assistant Federal Works Admin- 


istrator 


The provisions of section 301 of the Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, authorizing the payment of additional compensation 
at the rate of $330 per annum to each officer and employee of the Federal Govern- 
ment, are not applicable to the Assistant Federal Works Administrator whose 
compensation ($10,000 per annum) has been specifically fixed in annual appropria- 
tion acts since the fiscal year 1947 without regard to other existing provisions 
of law which would have affected the salary payable to such officer. 


Comptroller General Warren to the Federal Works Administrator, 
September 29, 1948: 


Reference is made to your letter of August 27, 1948, in which you 
request to be advised whether the salary payable to the Assistant Fed- 
eral Works Administrator was increased from $10,000 per annum to 
$10,330 per annum by the provisions of section 301 of the Postal Rate 
Revision and Federal Employees Salary Act of 1948, Public Law 900, 
approved July 3, 1948, 62 Stat. 1267. 

It appears that a salary of $9,000 per annum originally was provided 
for the Assistant Federal Works Administrator by section 301 (b) of 
Reorganization Plan No. 1, 53 Stat. 1427, which plan was prepared by 
the President and submitted to the Senate and House of Represent- 
atives in Congress assembled on April 25, 1939, pursuant to the provi- 
sions of the Reorganization Act of 1939, approved April 3, 1939, 53 
Stat. 561, 562. The salary payable for that position was increased to 
$9,800 per annum on July 1, 1945, by application of the provisions of 
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section 602 (b) of the Federal Employees Pay Act of 1945, 59 Stat. 302, 
and in the absence of any legislation to the contrary would have been 
increased to $10,000 per annum on July 1, 1946, pursuant to the provi- 
sions of sections 4 and 7 of the Federal Employees Pay Act of 1946, 
approved May 24, 1946, 60 Stat. 216, 218, and further increased to 
$10,330 by the provisions of sections 301 and 303 of the Postal Rate 
Revision and Federal Employees Salary Act of 1948, 62 Stat. 1267, 
1268. However, commencing with the appropriation for the Federal 
Works Agency for the fiscal year 1947, included in the Independent 
Offices Appropriation Act, 1947, approved March 28, 1946, 60 Stat. 
65, and continuing in similar appropriation acts through the fiscal year 
1949, 62 Stat. 182, there has appeared a specific provision for the salary 
of the Assistant Administrator, as follows: 

* * * For salaries and expenses * * * including the salaries of an 
Assistant Administrator and a general counsel at $10,000 per annum * * * 

As stated in your letter, the appropriation act containing that provi- 
sion for the fiscal year 1947 was enacted prior to the passage of the Fed- 
eral Employees Pay Act of 1946, which would have increased the salary 
payable to the Assistant Administrator to $10,000 per annum. There- 
fore, that appropriation provision cannot be considered as a mere 
recital of the salary due the Assistant Administrator under other pro- 
visions of law. Rather, it must be considered as a specific fixing by 
Congress of the salary payable each year for that position. A reading 
of the legislative history of that provision in the Independent Offices 
Appropriation Bill, 1947, discloses that it was so intended. In other 
words, the salary provision for the Assistant Administrator, which 
has appeared in each annual appropriation act for the Federal Works 
Agency, commencing with the appropriation for the fiscal year 1947, 
was intended to supersede and take the place of other existing provi- 
sions of law fixing the salary for the Assistant Administrator. No 
part of the Postal Rate Revision and Federal Employees Salary Act 
of 1948 purports to increase the rate of compensation of persons occu- 
pying positions for which the rate of compensation specifically is 
provided each year in annual appropriations. See decision of July 26, 
1948, B-78269, 28 Comp. Gen. 68. Accordingly, even though the origi- 
nal purpose of the appropriation provision was to provide a salary for 
the Assistant Administrator higher than that which otherwise would 
have been payable, it must be concluded that the only salary rate prop- 
erly payable to the Assistant Administrator at the present time is the 
salary rate of $10,000 per annum provided in the appropriation for the 
Federal Works Agency included in the Independent Offices Appro- 
priation Act, 1949, 62 Stat. 182, which salary rate has not been 
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increased by any provision of the Postal Rate Revision and Federal 
Employees Salary Act of 1948. 


[B-79504] 


Compensation—Rates—Members of District of Columbia 
Redevelopment Land Agency 


Under the provisions of section 4 (a) of the District of Columbia Redevelop- 
ment Act of 1945, members of the District of Columbia Redevelopment Land 
Agency who hold no other salaried public position may be paid a per diem of 
$20 for each day of service at meetings or on the work of the agency rendered 
subsequent to their appointment and after the effective date of the act, even 
though less than 8 hours of service per day are rendered and such service is 
rendered prior to the creation of the trust fund authorized by section 16 (b) 
of said act from which such payments are to be made. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, September 30, 1948: 


Consideration has been given to your letter dated August 17, 1948, 
requesting a decision on certain questions which have arisen in con- 
nection with the compensation to be paid to members of the District 
of Columbia Redevelopment Land Agency, established pursuant to 
the act of August 2, 1946, 60 Stat. 790. 

It is stated in the said letter that funds have not yet been appropri- 
ated as authorized by the act and that members, appointed by the 
President and the District Commissioners, consequently, have not 
yet received any compensation. However, the views of this Office 
are requested as to (1) whether compensation of the members of the 
agency is to be paid for each day on which service is rendered by the 
members at meetings or on the work of the agency although the time 
devoted to such duties may be less than 8 hours, and (2) whether the 
remuneration will be paid for services rendered prior to creation of 
the trust fund provided for by section 16 of the law and, if so, whether 
the remuneration would be retroactive to the first service performed 
by the members for the agency. 

Section 4 (a) of the act of August 2, 1946, 60 Stat. 793, provides 
that the District of Columbia Redevelopment Land Agency thereby 
established shall be composed of five members, two of whom shall be 
appointed by the President and three by the District Commissioners 
subject to confirmation by the Senate; and that one of the Presidential 
appointees may be an official of the United States Government and 
one of the appointees of the District Commissioners, an official of the 
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government of the District of Columbia. It is further provided 
therein that “the members shall receive no salary as such, but those 
members who hold no other salaried public position shall be paid a 
per diem of $20 for each day of service at meetings or on the work 
of the Agency.” Section 16 (b) of the act, 60 Stat. 800, which au- 
thorizes the establishment of the trust fund, referred to by you, pro- 
vides as follows: 

(b) There is further authorized to be appropriated out of any moneys in 
the Treasury of the United States not ctherwise appropriated, the sum of $20,- 
000,000, which sum shall be placed to the credit of a special trust fund to be 
established for the purposes hereinafter set out. There shall be deposited in 
the Treasury of the United States and credited to said special trust fund all 
revenues, rentals, proceeds, and other funds received by the Agency. The said 
special trust fund is hereby made available to the Agency for the purpose of 
acquiring real property and performing any act required or authorized by this 
Act. The Agency shall from time to time submit to the District Commissioners 
estimates of amounts for the reasonable and necessary expenses of the Agency, 
including personal services, and such amounts as may be approved by the Dis- 
trict Commissioners shall be available from the said special trust fund for such 
expenses. 

Section 22 of the act, 60 Stat. 802, provides that it shall take effect 
90 days after the date of its approval. 

From the language used in section 4 (a) of the act, it is clear that 
no per diem is to be paid to members of the agency who concurrently 
hold a salaried public position. As to members who hold no such 
position, a per diem of $20 for each day of service at meetings or on 
the work of the agency is authorized. No particular number of hours 
of service per day as to such members is required by the terms of the 
statute. Nor does it seem reasonable, in view of the nature of the 
offices involved, to attribute to the Congress an intent to require a 
proration of the stipulated per diem for service of less than 8 hours in 
any one day. Accordingly, you are advised that the per diem of $20 
is payable for any calendar day on which service at meetings or the 
work of the agency is performed by the said members, even though less 
than 8 hours of service are rendered. See 24 Comp. Gen. 498 Cf. 27 
Comp. Gen. 776. 

As to the second question, the act makes provision for the appoint- 
ment of the members by the President or the District Commissioners 
and the confirmation of such appointments by the Senate and for their 
compensation. Nothing appears in the act which would prevent such 
appointments from being made until the trust fund authorized by sec- 
tion 16 of the law is established. Accordingly, applying the usual 
rule that, unless otherwise specified therein, or some other construc- 
tion is required by necessary implication, statutes are effective from 
the date of their enactment, and since the statute prescribes its effec- 
tive date as 90 days from the date of its approval, the per diem is 











Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 213 


payable as to members not occupying other official salaried positions 
for any day of service subsequent to their appointment and after the 
effective date of the act. Accordingly, upon funds becoming avail- 
able, no legal objection is perceived to otherwise proper payments of 
per diem for services rendered by said members after the date of 
their appointment and subsequent to the effective date of the act. 


[B-79955] 


Promotions—Service Credits—Railway Postal Clerks 


A former clerk of the Railway Mail Service who is returned to the position of 
railway postal clerk after serving for an interim period in another position within 
the Postal Service is not precluded by the provisions of section 6 of the act of 
June 19, 1948, denying the benefits of the service credit provisions of the act to 
employees who transfer to the position of railway postal clerk, from being 
credited with his prior railway mail clerk service, as well as satisfactory service 
rendered in the interim, in establishing eligibility for promotion, such restriction 
being applicable to original assignments, only. 


Comptroller General Warren to the Postmaster General, September 
30, 1948: 


There has been considered your letter of September 3, 1948, reference 
21, as follows: 


The wording of Section 6, Public Law 674, dated June 19, 1948, has raised a 
question as to the propriety of applying the provisions of Sections 1, 2, 3, and 4, 
to former railway postal clerks who are transferred to other positions in the 
postal service such as post office inspector, and who subsequently retransfer to 
the railway mail service. 

When Public Law 674 was under study, the prohibition in Section 6 was clear- 
ly understood to apply only to original appointments to the position of railway 
postal clerk. See Senate Report number 721, 80th Congress, Ist Session. Para- 
graph 3, Section 2023, Postal Laws and Regulations, 1940 provides that: 
“* * * Tf a clerk is reappointed or retransferred within one year, he may re- 
turn at the foot of the grade to which he would have been automatically pro- 
moted had he remained in the Railway Mail Service.” 

The law is understood and being implemented on the basis of general ap- 
plicability throughout the Post Office. Insofar as it concerns other than original 
appointees to the railway mail service and inspection service, its benefits are 
believed to be applicable to all personnel and branches of the postal service. 

It is our opinion that the above cited law and regulation have the intent of 
guaranteeing qualified railway postal clerks against loss of service and grade 
credits, if they should spend time in more exacting positions ef the postal service. 

It is also our opinion that a railway postal clerk, grade 11 or 9, (depending 
on his organization), who received an appointment to the postal inspection 
service and subsequently returned to the railway mail service, would be entitled 
to continuous service credit for time spent as both a railway postal clerk and 
inspector in determining his service toward grade 12 or 10. If such clerk were 
placed in grade 11 or 9 as of July 1, 1945, he would be entitled to reinstatement 
as a grade 12 or 10 railway postal clerk if he returned from the inspection service 
on or after July 1, 1948. If he returned prior to July 1, 1948, he would be eligible 
for promotion to grade 12 or 10 on July 1, 1948. The service, of course, must be 
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of the quality permitting promotion; that is, satisfactory or faithful and meri- 
torious. 

A second question has arisen concerning railway postal clerks in grade 11 or 
9 who are transferred to the Bureau of the Second Assistant Postmaster General 
and then retransferred to their former status as railway postal clerks. It is our 
epinion that the total service of such clerks both as grade 11 or 9 clerks and as 
Department personnel should count towards their meritorious grades of 12 or 10. 
They have served continually in the postal service under the Second Assistant. 
Their service in the Bureau has given them specialized knowledge and training 
which increases their value to the service. 

This practice has been followed in the past and is written into the seniority 
rules governing employees of the Railway Mail Service. Paragraph 3, Section 10 
of these rules provides: 

“That a former employee returning to the Railway Mail Service from the 
Inspection Service or the office of the Second Assistant or General Superintend- 
ent will be reinstated without loss of service seniority***”. 

In view of the background of this legislation, and existing practices and reg- 
ulations, would you kindly advise whether our interpretation of these situations 
is correct. 


Sections 1 to 4, inclusive, of Public Law 674, 62 Stat. 484, 485, 
provide: 


That any employee of the postal service who is in a position for which salary 
grades are provided in the Act entitled “An Act to reclassify the salaries of post- 
masters, officers, and employees of the Postal Service: to establish uniform pro- 
cedures for computing compensation; and for other purposes,” approved July 6, 
1945, and who transfers or is transferred from such position to any other position 
in the postal service for which salary grades are provided by such Act, shall, 
for purposes of establishing eligibility for promotion in the position to which he 
transfers or is transferred, (1) in the case of an employee in a position for which 
automatic promotions are provided, be credited with all satisfactory service since 
his last automatic promotion and (2) in the case of an employee in a position 
for which automatic promotions are not provided, be credited with all satis- 
factory service, not exceeding one year of such service, performed in such posi- 
tion. 

Sec. 2. Any such employee shall be eligible for promotion within the salary 
grades of his new position after completing an amount of service in such position, 
which when added to the prior service for which credit is provided by the first 
section of this Act, gives such employee sufficient service for promotion in his new 
position. 

Sec. 3. As used in this Act, the term “employee” includes postmasters, officers, 
supervisors, special-delivery messengers in offices of the first class, and all other 
employees paid from field appropriations of the postal service for whom salary 
graces are provided in the Act entitled “An Act to reclassify the salaries of post- 
luasters, officers, and employees of the Postal Service; to establish uniform proce- 
dures for computing compensation; and for other purposes,” approved July 6, 
1945. 

Sec. 4. This Act shall be applicable in determining eligibility for promotion of 
any employee who has been transferred from one position of the postal service to 
another prior to the date of enactment of this Act and who has not received a 
promotion in his new position since such transfer, except that no employee shall 
be promoted because of such application prior to the first day of the first quarter 
which begins after the date of enactment of this Act. 


In the report of the Acting Postmaster General of June 9, 1947, 
quoted in Senate Report 721, Eightieth Congress, with respect to 
S. 1082, which became Public Law 674, it was stated in pertinent part 
as follows: 

Pursuant to the law embodied in section 611, title 39, United States Code, 1940 


edition, “All original appointments shall be made to the rank of substitute railway 
postal clerk, * * *.” Under the present procedure of the Department, all 
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original appointments (including transfers from other branches of the postal 
service) to the position of railway postal clerk are probationary. This also is the 
procedure of the Department with respect to original appointments (including 
transfers from other positions in the postal service) to the position of post office 
inspector. This is necessary to determine whether the individual can meet the 
rigorous service requirements, and whether he has the proper aptitude and 
adaptability for the position. The nature of the work performed by post office 
inspectors and by railway postal clerks makes this a necessary procedure. 

It is believed that S. 1082 should be amended to correct the inequities that exist 
with respect to dual employment of postal employees; also, that the measure 
should be amended to except from its provisions postal employees who are trans- 
ferred to the position of post office inspector or to the position of railway postal 
clerk. It is believed that this can be accomplished by the addition to the measure 
of new sections 5 and 6, reading as follows: 

“Sec. 5. Any employee in the postal service whose services are utilized in a dual 
capacity shall be paid for services rendered in that capacity at the grade and rate 
of compensation authorized for the position to which he is temporarily assigned, 
and credit shall be allowed for all previous continuous service as a regular or 
substitute postal employee. 

“Sec. 6. The provisions of sections 1, 2, 3, and 4 of this Act shall not apply to 
employees who transfer or are transferred to the position of post office inspector 
or to the position of railway postal clerk.” 

If the measure is amended as recommended above, this Department will inter- 
pose no objections to its enactment. 


It appears from the foregoing report that the amendment of S. 1082 
was for the purpose of preserving the requirement that original assign- 
ments to the Railway Mail Service and as post office inspectors be to the 
rank of substitute. In view thereof, this Office concurs in your opinion 
that section 6 of Public Law 674, 62 Stat. 485, does not prohibit the 
counting of former railway mail clerk service upon retransfer to posi- 
tions in the Railway Mail Service, as well as satisfactory service 
rendered in the interim. 
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[B-76606] 


Compensation—Double—Employment as Notary Public and 
as Salaried Court Reporter 


In the absence of Federal statutes fixing the fees and compensation of notaries 
public and other State officials for services rendered in taking depositions for 
use in Federal Government proceedings, a salaried court reporter appointed under 
authority of 28 U. S. Code 9a (c) who performs such services in his capacity 
as a notary public, a State appointment, and not by virtue of his status as a 
court reporter, may be allowed the compensation prescribed by State statute for 
notarial services on a fee basis, as distinguished from a time basis, rather than 
at the rates approved by the Judicial Conference. 


The employment of a salaried court reporter in his capacity as notary public 
under a State appointment to perform services in taking depositions in Federal 
Government proceedings on a fee basis, as distinguished from a time basis, may 
not be regarded as violating the restrictions against the holding of more than 
one office within the meaning of section 2 of the act of July 31, 1894, nor does 
such employment constitute a violation of the dual compensation restriction of 
section 6 of the act of May 10, 1916, as amended. 


Comptroller General Warren to the Attorney General, October 7, 
1948: 


Reference is made to your letter of May 19, 1948, requesting a 
decision as to the proper basis for compensating Earl A, Barrows— 
employed as a salaried court reporter for the United States District 
Court in Newark, New Jersey, pursuant to the so-called Salaried 
Court Reporter Law of January 20, 1944, 28 U. S. C. 9a—for services 
rendered by him in taking the deposition of a Government witness 
in connection with an action pending in a United States District 
Court in Massachusetts. 

The pertinent facts in the matter are outlined in a copy of a letter 
dated April 23, 1948, from the United States Attorney at Boston, 
Massachusetts, enclosed with your letter, reading as follows: 

A question has arisen as to whether Earl A. Barrows, Official Reporter, 
United States District Court at Trenton, New Jersey, should be paid for 
services rendered and transcript furnished in taking a deposition on behalf of 
the United States, in accordance with Conference-approved rates, or in accord- 
ance with local law and practice. 

I am, therefore, submitting the matter to you for further consideration and 
reference to the Comptroller General for a ruling. 

The deposition was taken by Mr. Barrows on January 23,1948, at Newark, 
N. J., between the hours of 5:30 p. m. and 9:00 p.m. The transcript consisted 


of 89 pages. Mr. Barrows believes that he is entitled to the full state charges 
and has submitted a bill for the following items: 


220: Gothen at BOb: per Qile 90 ok a $66. 00 
Seen) SO SR. SU OUR? sieht tapeneeipaess 22. 00 
I 6 ct ccnenincecttalin eed ciceabesinieneathcieencnnecoeprennitecneninnssiaeindos 25 
Marking 7 exhibits @ 15¢ per exhibit *_-..__-_--__-_-_-_--------__. 1. 05 
RIRORGRROE BOR iis titties peetertnecticnekenantdtretnrern 15. 00 

104. 30 


*New Jersey Statutes Annotated. Title 22: 1-6. 
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In a letter dated April 19, 1948, accompanying his bill above set forth, Mr. 
Barrows explained that the state statute citation is noted on the bill for all costs 
excepting the attendance fee ; that the attendance fee, whether performing notarial 
services or not, is $15.00; that the statute cited quotes $6.00 as the fee for the 
notary public but it has been the general practice of the certified shorthand re- 
porters to not charge that extra, charging the standard $15.00 per diem. 

In previous correspondence it was Mr. Barrows’ contention that to swear the 
witness, certify the transcript and mark the exhibits it was necessary to be a 
Notary Public, a State appointment; that his position as an official reporter in a 
United States District Court would not qualify him; that the deposition in ques- 
tion having been taken from 5:30 p. m. to 9:00 p. m., there could have been no 
interference with his official duties, and that if the proceedings had been set for 
any hour in the regular business day it would have necessitated his substituting 
a reporter and paying a per diem fee or else assigning an independent reporter who 
could and would have charged only the full state rates. 

The questions raised are of importance to the Government as well as to Mr. 
Barrows, and the amounts involved are substantial. 

If it is decided that Mr. Barrows is entitled to payment of the claimed full 
state charges, please authorize payment in the sum of $104.30. 

If, on the other hand, Mr. Barrows is entitled to payment for the transcript 
only, under local law and practice, please authorize payment of $88.00. 

Or, if Mr. Barrows is entitled to payment for the transcript only, in accordance 
with Conference-approved rates, please authorize payment in the sum of $48.95. 


The decisions of the accounting officers long have established the 
rule that in the absence of Federal statutes fixing the fees and com- 
pensation of notaries public or other State officials for services ren- 
dered by them in taking depositions in Federal Government proceed- 
ings, the amount for allowance is the compensation prescribed by 
State statutes for such services. 11 Comp. Gen. 428; 22 id. 821. In 
that connection, Title 22, Section 1-6, Revised Statutes of New Jersey, 
provides, in pertinent part, as follows: 


Supreme court commissioners, supreme court examiners, masters and special 
masters in chancery, and other persons duly authorized, shall receive for the 
services herein mentioned, the following fees: 

For attendance at the taking of affidavits, depositions and examinations of 
witnesses or parties, upon or under any order or decree made in any cause, 
matter or proceeding, by any of the eourts or by any judge thereof, for every 
sitting to be paid by the party or person obtaining the decree or order and in- 
cluded in his taxable costs, six dollars. 

For taking testimony in any matter or cause pending in any of the courts of 
this state, or in any proceedings based upon or growing out of any decree or 
judgment of any of the courts of this state, for every appointment at which no 
testimony shall be taken, to be paid by the moving party in case there shall be 
no adjournment of the taking of such testimony, and by the party applying for an 
adjournment in case such adjournment is granted, three dollars. 

For administering each oath, twenty-five cents. 

For examination of a witness, per folio, thirty cents. 

For each copy of testimony, per folio, ten cents. 

For certifying each exhibit shown to witness, fifteen cents. 


Therefore, Mr. Barrows would be entitled to the fees prescribed in 
the foregoing statute, unless the same is precluded by reason of the 
circumstances that he is employed as a court reporter under the act 
of January 20, 1944, or that the payment of said compensation is in- 
hibited by the Federal double compensation statutes. 

Under section 9a (c), Title 28, U. S. Code, a salaried court reporter 
is paid an annual salary which is fixed by the Judicial Conference 
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upon the basis of the amount of time the reporter is required to be 
in attendance upon the court engaged in the performance of his duties 
and, in addition thereto, he is authorized to— 

* * * charge and collect from parties, including the United States, who 
request transcripts, such fees therefor and no other, as may be prescribed from 
time to time by the court subject to the approval of the Judicial Conference. 
Thus, not only may a court reporter augment his annual salary by 
earnings from the sale of transcripts to private parties and the United 
States, but there is nothing in the statute which prohibits the prac- 
ticing of his profession privately when the court does not require his 
services. 

Restricting the paynient of compensation in the instant case to the 
conference approved rates provided by said section 9a (c) necessarily 
would have to be upon the basis that Mr. Barrows performed the 
services in question in his capacity as a court reporter pursuant to the 
1944 act. But, it is clear that neither the terms of said act nor its 
legislative history support the view that a court reporter is required 
to act as a notary public in taking depositions of witnesses or recording 
and transcribing testimony in connection therewith. Since such serv- 
ices are performed by him in his capacity as a notary public and not 
by virtue of his status as a court reporter under the act of January 20, 
1944, no substantial ground is perceived for objecting to the payment 
to him of the compensation specifically fixed in the State statute above 
cited. In that connection, attention is invited to decision to you of 
July 31, 1945, B-51272, wherein there was authorized the consumma- 
tion of an agreement with a salaried court reporter for reporting grand 
jury proceedings at rates other than those prescribed pursuant to the 
Salaried Court Reporter Law. It is to be noted that in your letter of 
July 26, 1945, upon which the said decision was based, it was stated 
that the act of January 20, 1944, “does not apply to grand jury work 
and, consequently, quotations were solicited for reporting services.” 

With respect to the possible application ef the double compensation 
statutes to the matter here presented, there are for consideration the 
following statutes: Section 2 of the act of July 31, 1894, 28 Stat. 205, 
which provides: 

* * * No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars shall 


be appointed to or hold any other office to which compensation is attached unless 
specially heretofore or hereafter specially authorized thereto by law * * *. 


Section 6 of the act of May 10, 1916, as amended by the act of August 
29, 1916, 39 Stat. 582, provides: 


That unless otherwise specially authorized by law, no money appropriated by 
this or any other Act shall be available for payment to any person receiving more 
than one salary when the combined amount of said salaries exceeds the sum of 
$2,000 per annum * * *, 
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In 22 Comp. Gen. 312, it was held (quoting from the syllabus) : 


The employment by one Government agency of a medical adviser on an annual 
salary basis who is also employed, whether by contract or otherwise, by another 
Government agency as a consultant on a fee basis does not constitute a violation 
of the restriction against the holding of more than one office contained in the 
act of July 31, 1894, as amended, (15 Comp. Gen. 828, modified), nor does such 
employment constitute a violation of the dual compensation restrictions of 
section 1765, Revised Statutes, and the act of May 10, 1916, as amended. 


Also, in 16 Comp. Gen. 909, it was held (quoting from the syllabus) : 


The employment by one Federal agency on a contract fee basis of a person 
serving under another Government agency in a part-time position on a per 
annum pay basis is not prohibited by the dual compensation statutes—section 
1765, Revised Statutes ; section 2, act of July 31, 1894, 28 Stat. 205; and section 6, 
act of May 10, 1916, as amended by the act of August 29, 1916, 39 Stat. 120, 
582—notwithstanding the combined compensation of the two employments ex- 
ceeds $2,000, or either of them exceeds $2,500 per annum, and a low bid for such 
contract services on a fee basis may not be rejected because of such other part- 
time employment. 15 Comp. Gen. 751; id. 828, amplified. 


See, also, 22 Comp. Gen. 362 ; B-30588, December 9, 1942. 

Since there can be no question that the allowances for the services 
of notaries public prescribed by the Revised Statutes of New Jersey 
represent fees, and not salary, the payment thereof to Mr. Barrows 
would appear to come within the rule laid down in the foregoing 
decisions. Accordingly, he may be paid upon the basis of said State 
statute as follovvs: 


ER I I Si miter nsnarirmreesenmeelinties $66. 00 
en a cine ccesieaemaitnsedeccooeonaeesenpeetbanepab 22. 00 
GUNNS NONI in 5 oe sieditbniden 25 
Marking 7 exhibits @ 15¢ per exhibit-.__..__________._______..__-. 1. 05 

89. 30 


Since the attendance fee in the amount of $15 claimed by Mr. 
Barrows is not prescribed in the State statute, payment of the same 
is not authorized. However, it is noted that the State law provides 
for an allowance of $6 “For attendance at the taking of affidavits, 
depositions and examinations of witnesses or parties.” Since the 
erly may be regarded as a fee and may be paid him also. However, 
if it be a fact that said allowance of $6 is fixed upon a time basis, it 
represents salary, as distinguished from fees, and payment thereof 
would be in contravention of the double compensation statutes above 
referred to. See 18 Comp. Gen. 768; B-51272, July 31, 1945, supra. 


. 
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(CB-78321] 


Government Corporations—Furnishing of Space, Ete., in 


Public Building 


Under section 306 of the Government Corporations Appropriation Act, 1948, re- 
quiring wholly owned Government corporations occupying space in public office 
buildings to pay rental therefor, corporations within the Department of Agri- 
culture occupying space in buildings assigned to that Department and under 
jurisdiction of the Public Buildings Administration are required to pay rental 
for such space from and after July 30, 1947, the effective date of the act, even 
though said corporations owned no office buildings which were transferred to 


the United States pursuant to section 306 and had not included in their budget 
estimates a provision for rental. 


Under section 306 of the Government Corporations Appropriation Act, 1948, re- 
quiring wholly owned Government corporations occupying space in public office 
buildings at the seat of government to pay rental thereon as determined by the 
Federal Works Administrator, including “all cost of maintenance, upkeep, and 
repair,” such rental is not limited to the cost of maintenance, upkeep, and repair, 
but is in addition to the bare or net rental which is merely a charge for use of 
space. 


Comptroller General Warren to the Secretary of Agriculture, 
October 7, 1948: 


Reference is made to your letter of July 8, 1948, requesting a decision 
as to whether, under the provisions of section 306 of the Government 
Corporations Appropriation Act, 1948, Public Law 268, approved 
July 30, 1947, 61 Stat. 574, 584, certain wholly owned Government 
corporations within the Department of Agriculture and occupying 
space in the District of Columbia in buildings assigned to the Depart- 
ment and under jurisdiction of Public Buildings Administration, are 
required to pay rental for such space for the fiscal years 1948 and 1949, 
and whether such rental if payable should cover only the cost of 
maintenance, upkeep and repair. 

Section 306 provides as follows: 


Sec. 306. Title to all office buildings at the seat of government, which are 
owned by wholly owned Government corporations, and all right, title, or interest 
of such corporations in the land upon which such buildings are located are hereby 
transferred to the United States, and the Secretary of the Treasury is authorized 
and directed to discharge the indebtedness to the Treasury of any corporation 
holding such rights, title, or interests in any such land or building to the value 
thereof as determined by the Secretary of the Treasury as of the date of transfer: 
Provided, That in case of disagreement on the part of the head of the Corporation 
with respect to said value as determined, the Administrator of the Federal 
Works Agency shall make a final determination of the property value. Hereafter, 
such buildings shall be controlled and managed in the same manner as pre- 
scribed in the Act of March 1, 1919, as amended (40 U. 8S. C.1). Wholly owned 
Government corporations requiring space in office buildings at the seat of gov- 
ernment shall occupy only such space as may be allotted in accordance with the 
provisions of such Act of March 1, 1919, as amended (40 U. S. C. 1), and shall 
pay such rental thereon as may be determined by the Federal Works Adminis- 
trator, such rental to include all cost of maintenance, upkeep, and repair. 
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As your letter concedes, there is no question but that, in view of the 
provisions of section 301 of the Government Corporations Appropri- 
ation Act, 1948 (Public Law 268, approved July 30, 1947, 61 Stat. 
583) , and section 203 of the Department of Agriculture Appropriation 
Act, 1948 (Public Law 266, approved July 30, 1947, 61 Stat. 550), 
administrative expense funds of the corporations involved, namely, the 
Commodity Credit Corporation, Federal Crop Insurance Corporation 
and Regional Agricultural Credit Corporation are available for the 
payment of rent in the District of Columbia for the fiscal year 1948. 
Under similar provisions in the 1949 appropriation acts (section 301 
of the Government Corporations Appropriation Act, 1949, Public 
Law 860, approved June 30, 1948, 62 Stat. 1194, and section 203, De- 
partment of Agriculture Appropriation Act, 1949, Public Law 712, 
approved June 19, 1948, 62 Stat. 531), the same is true. 

However, it is contended in your letter that the corporations here 
involved should not be required to pay rent for the fiscal years 1948 
and 1949 for reasons hereinafter set forth. First, it is pointed out 
that the provision requiring the payment of rental is the last sentence 
of section 306, quoted above, the preceding part of which transfers 
to the United States the title to all office buildings at the seat of gov- 
ernment owned by wholly owned Government corporations, and pro- 
vides for the management and control of such buildings in the same 
manner as prescribed in the act of March 1, 1919, as amended 
(40 U. S. C. 1), thus placing such buildings under the jurisdiction of 
the Public Buildings Administration. Hence, it is urged that it would 
seem to be a logical conclusion that the provision in question only 
covers those corporations whose office buildings were transferred 
pursuant to the preceding part of section 306, and that it does not 
cover corporations which were housed in buildings theretofore as- 
signed to your Department in the District of Columbia and which were 
under the jurisdiction of the Public Buildings Administration. Also, 
it is stated that the aforesaid corporations made no provision in their 
budgets for the fiscal year 1948 and 1949 for the payment of rent and, 
evidently, that such item was not considered by the Congress in deter- 
mining the amounts which would be available to them for adminis- 
trative expenses for such years. It is stated further that it is your 
understanding that budget estimates of the Public Buildings Admin- 
istration both for the fiscal years 1948 and 1949 contained complete 
allowances for the operations of the buildings assigned in the District 
of Columbia to the Department of Agriculture, including space 
therein used by employees performing corporate functions and, there- 
fore, that funds covering rental for such space are not needed by the 
Public Buildings Administration for such operations. In this latter 
connection, you invite attention to the provision carried in the Inde- 
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pendent Offices Appropriation Act, 1949, Public Law 491, approved 
April 20, 1948, 62 Stat. 184, which provides that the cost of mainte- 
nance, upkeep and repair paid by Government corporations pursuant 
to section 306 of the Government Corporations Appropriation Act, 
1948, shall be credited to the appropriations of the Public Buildings 
Administration bearing such costs. 

With respect to the first of the aforesaid contentions, if it had been 
the intention of the Congress that the provision with respect to the 
allotment of space and the payment of rental be restricted to those 
corporations whose buildings were transferred to the jurisdiction of 
the Public Buildings Administration by section 306, such intention 
could easily have been expressed in the legislation. Instead the rental 
provision evidences an intent to centralize in the Public Buildings 
Administration the control of all office space requirements of wholly 
owned Government corporations at the seat of government regard- 
less of whether such corporations might previously have owned office 
buildings or have occupied space in Government buildings. Further- 
more, as will be seen from the answer to your second question, the 
reimbursement of the appropriations of the Public Buildings Ad- 
ministration is not the sole purpose of the rental provision, since the 
net rental for the space is necessarily for covering into miscellaneous 
receipts. Also, since the effect of the provision is to require corpora- 
tions to pay and reflect in their financial statements an expense which 
is an ordinary incident to a business corporation, there is no reason 
for drawing any distinction between the several wholly owned Govern- 
ment corporations in the application of such requirement. 

As to the statement that, since section 306 had not been enacted 
at the time budget estimates were submitted to Congress for the fiscal 
year 1948, no provision for payment of rent to Public Buildings Ad- 
ministration was made in the estimates of administrative expenses 
in the budgets of the corporations in question, and that, evidently, 
such an item was not considered by the Congress in determining the 
amount to be made available for administrative expenses, the absence 
of such provision in the budget estimates properly may not be con- 
sidered as relieving the corporations of the obligation to payment in 
view of the plain language of section 306. Nor would the fact that 
the budget estimates of Public Buildings Administration included the 
cost of operation of such space avail to preclude the application of 
section 306. Cf. 27 Comp. Gen. 347. On the contrary, the inclusion 
of section 306 in the same act which granted the authorization of 
$200,000 for administrative expenses of the Regional Agricultural 
Corporation, and made such funds available for rent in the District 
of Columbia, is to be regarded as evidence of an intent that the rental 
be paid from such amount. The same reasoning is applicable in the 
case of Commodity Credit Corporation and Federal Crop Insurance 
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Corporation, funds for whose administration were provided for by 
the Department of Agriculture Appropriation Act, 1948, approved 
on the same date as the Government Corporations Appropriation Act, 
1948. 

It does not appear why no estimate was included in the 1949 budg- 
ets for the three corporations for rental under section 306, and no ques- 
tion appears to have been raised concerning the application of the sec- 
tion in connection with the submission of such budgets. But, be that 
as it may, section 306 must be construed as applying to the three corpo- 
rations named in your letter effective July 30, 1947, the date of enact- 
ment of the Government Corporations Appropriation Act, 1948, and 
thereafter. Your first question is answered accordingly. 

With respect to your second question, while rental may include 
charges for special services, it is not limited thereto. Basically, rental 
is a charge for use of space. 12 Comp. Gen. 546. In requiring that the 
rental determined by the Federal Works Administrator include all 
costs of maintenance, upkeep and repair, section 306 merely insures 
that these items are covered as well as the bare or net rental for the 
space. Pursuant to the provisions under the heading “Public Build- 
ings Administration” in the Second Supplemental Appropriation Act, 
1948, Public Law 299, approved July 31, 1947, 61 Stat. 697, and the 
Independent Offices Appropriation Act, 1949, Public Law 491, ap- 
proved April 20, 1948, that part of the rental attributable to mainte- 
nance, upkeep and repair is to be credited to the appropriations of 
Public Buildings Administration bearing such costs but the net or 
bare rental is, as indicated above, for covering into the Treasury as 
a miscellaneous receipt. 


([B-79758] 


Pay—Additional—Commissioned Officers of the Naval Re- 
serve (Medical Corps) Serving as Interns 


Under the provisions of section 1A of the Pay Readjustment Act of 1942, as added 
by section 101 of the Army-Navy-Public Health Service Medical Officer Procure- 
ment Act of 1947, commissioned officers of the Naval Reserve (Medical Corps) 
who volunteer for and perform active duty as interns in the United States Navy 
and who otherwise comply with the requirements of said section are entitled to 
the $100 per month additional pay authorized therein for such commissioned 
officers. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
October 7, 1948: 


There has been considered your letter of August 23, 1948, with 
enclosures, wherein you, in effect, request decision as to whether 
commissioned officers of the Naval Reserve (Medical Corps) who 
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volunteer for and perform active duty as interns are entitled to the 
additional $100 per month provided for by section 1A of the Pay 
Readjustment Act of 1942, as added by section 101 of the Army- 
Navy-Public Health Service Medical Officer Procurement Act of 
1947, Public Law 365, approved August 5, 1947, 61 Stat. 776. 

In your letter you refer to the case of Lieutenant (jg) Ellsworth 
R. Browneller, HP, United States Naval Reserve, who, it appears, 
was originally enlisted in the Naval Reserve as apprentice seaman, 
V-1 (G) (Pre-Med.), on December 11, 1942. On July 1, 1943, he 
reported for active duty with the Navy V-12 Unit, Franklin and 
Marshall College, on which date his classification was changed to 
apprentice seaman, V-12. Following completion of his pre-medical 
studies at that college he was transferred to the Navy V-12 Unit 
at Jefferson Medical College on September 29, 1944, where he con- 
tinued on active duty until released therefrom November 5, 1945. 
Apparently, he thereafter pursued his medical studies at Jefferson 
Medical College at personal expense and was graduated therefrom 
on June 4, 1948. In the meantime, he was discharged from the Naval 
Reserve on August 25, 1946, and on August 26, 1946, he accepted a 
probationary appointment as ensign, HP, United States Naval Re- 
serve. On July 1, 1948, he accepted an appointment as lieutenant 
(jz) (Medical Corps), United States Naval Reserve, after having 
been directed by orders dated June 23, 1948, to proceed to Philadel- 
phia, Pennsylvania, and report to the Medical Officer in Command, 
Naval Hospital, for active duty as an intern. It is indicated that 
he reported for active duty pursuant to such orders on July 1, 1948. 

The statutory provision in question reads as follows: 


Sec. 1A. (a) The term “commissioned officers”, as used in this section, shall 
be interpreted to mean only (1) those commissioned officers of the Medical 
and Dental Corps of the Regular Army and Navy and commissioned medical 
and dental officers of the Regular Corps of the Public Health Service who 
are on active duty on the effective date of this section; (2) those officers who 
are hereafter commissioned in the Medical and Dental Corps of the Regular 
Army and Navy or as medical and dental officers of the Regular corps of the 
Public Health Service during the five-year period immediately following the 
effective date of this section; (3) such officers, now or hereafter commissioned 
in the Medical and Dental Corps of the Officers’ Reserve Corps, the Naval 
Reserve, the National Guard, the Army of the United States, or as medical 
and dental officers of the Reserve Corps of the Public Health Service, who 
may, during the five-year period immediately following the effective date of 
this section, volunteer and be accepted for extended active duty of one year 
or longer; (4) general officers appointed from the Medical and Dental Corps 
of the Regular Army, the Officers’ Reserve Corps, the National Guard, or the 
Army of the United States who ure on active duty on the effective date of 
this section; (5) general officers who may hereafter be appointed from those 
officers of the Medical and Dental Corps of the Regular Army, the Officers’ 
Reserve Corps, the National Guard, or the Army of the United States who are 
inelnded in (1), (2), or (3) above. 

(b) In addition to any pay, allowances, or emoluments that they are other- 
wise entitled to receive, commissioned officers as defined in subsection (a) 
of this section shall be entitled to pay at the rate of $100 per month for each 
month of active service following the date of enactment of this section: 
Provided, That such sum shall not be included in computing the amount of 
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increase in pay authorized by any other provision of law or in computing 
retired pay: Provided further, That the total amount which may be paid to 
any one officer under the authority contained in this section shall not exceed 
$36,000: And provided further, That the commissioned officers described in 
subsection (a) (3) of this section shall receive the pay provided by this sub- 
section only during periods of volunteer service. 

In decision of March 1, 1948, 27 Comp. Gen. 483, it was held that 
acting assistant surgeons and lieutenants (junior grade) appointed 
in the Navy for temporary service as interns under the provisions of 
the act of August 8, 1946, 60 Stat. 932, and section 424 of the Officer 
Personnel Act of 1947, Public Law 381, approved August 7, 1947 (61 
Stat. 879), respectively, were not entitled to the additional $100 per 
month in question. That conclusion was predicated not upon the fact 
that such appointees were serving as interns, but upon the fact that 
they were not commissioned officers in the Regular Navy (see 7'aylor 
v. United States, 38 C. Cls. 155, and Nelson v. United States, 41 C. Cls. 
157), nor did they come within any of the other categories of officers 
mentioned in the act. 

The officers here in question are officers commissioned in the Naval 
Reserve (Medical Corps), thus clearly being officers of the class re- 
ferred to in category (3) of the said section 1A of the Pay Readjust- 
ment Act of 1942. The payment of the additional $100 per month 
would appear to be within the purpose of the act, viz, to provide addi- 
tional inducements to physicians, surgeons, etc., to make a career of 
the United States military, naval, and public health services, and 
nothing has been found in the legislative history of such statutory pro- 
vision which would require a conclusion that such medical officers 
serving as interns were intended to be excluded from its benefits. 
Accordingly, the question presented is answered in the affirmative, 
provided, of course, that such officers otherwise comply with the re- 
quirements of the act. 


[B-77964] 


Personal Services—Experts—Applicability of Maximum 
Compensation Limitation of Act of August 2, 1946 


The maximum compensation limitation prescribed by section 15 of the adminis- 
trative expense statute of August 2, 1946, with respect to the procurement of the 
temporary or intermittent services of “experts and consultants” has application 
to such persons employed by the Department of Agriculture under the authority 
of section 706 (a) of the act of September 21, 1944, and the current appropriation 
for salaries and expenses of the Forest Service as properly come within the 
meaning of the phrase “experts and consultants.” 


Under the provisions of section 706 (a) of the act of September 21, 1944, author- 
izing the Department of Agriculture to employ persons on a temporary basis with- 
out regard to the Classification Act, the Forest Service may employ physicians 
without regard to the maximum compensation limitation prescribed by section 
15 of the administrative expense statute of August 2, 1946, with respect to the 
procurement of the temporary services of “experts,” provided that the types of 
service required of such physicians have been determined administratively as 
not constituting them “experts.” 
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Comptroller General Warren to the Secretary of Agriculture, Octo- 
ber 8, 1948: 


There has been considered your letter of June 30, 1948, as follows: 

I should appreciate your early consideration of questions hereinafter raised 
concerning employment of persons or services without regard to the Classification 
Act of 1923. 

Section 706 (a) of Act approved September 21, 1944 (5 U. S. C. 574), author- 
izes this Department to employ persons or organizations on a temporary basis, 
by contract or otherwise, without regard to the Classification Act of 1923, as 
amended, with the provision that no expenditures for such temporary employ- 
ment shall be made unless provision is made therefor in the applicable appro- 
priation and the cost is not in excess of limitations prescribed in such appro- 
priation. The Forest Service section of the Department Appropriation Act 
for the current fiscal year authorizes “not to exceed $10,000 for employment 
pursuant to the second sentence of Section 706 (a) of the Organic Act of 1944 
(5 U. S. C. 574), as amended by Section 15 of the Act of August 2, 1946 (Public 
Law 600).” Section 15 of Public Law 600 (5 U. S. C. 55a) permits the head of 
any department, when authorized in an appropriation or other act, to procure 
the temporary or intermittent services of “experts or consultants or organiza- 
tions thereof, including stenographic reporting services, by contract”. This sec- 
tion, as to agencies subject to the Classification Act, limits the rate to the highest 
rate payable under the Classification Act unless other rates are specifically 
provided by law. 

It is noted that Section 15, which contains the Classification Act rate limita- 
tion, relates only to services of experts or consultants while Section 706 (a) per- 
mits employment of persons or organizations for any kind of service without 
regard to the Classification Act. It seems clear that the reference in the Forest 
Service section of the Appropriation Act to Section 15 of Public Law 600 restricts 
the rate for experts and consultants to the highest rate authorized by the Classi- 
fication Act. It is not clear that it has the same effect on services other than 
experts and consultants as authorized by Section 706 (a) since Section 15 makes 
no reference to these other services. Your decision is desired, therefore, as to 
whether the highest rate specified by the Classification Act is the highest that 
may be paid for services other than experts or consultants, under the authoriza- 
tion in the Forest Service section of the Appropriation Act. 

If it is held that other services are not limited to the highest rate in the 
Classification Act, the situation hereinafter discussed could be arranged for 
under the authority of Section 706 (a). If limited to the highest Classification 
Act rate, further consideration is desired of the specific case now under con- 
sideration. 

Section 6 of an Act approved March 3, 1925 (16 U. S. C. 557), provides that 
moneys appropriated for the “general expenses” of the Forest Service may be 
expended for medical attention for employees of the Forest Service located at 
isolated situations, including their movement to hospitals or other places where 
medical assistance is available. Occasionally, because of a serious injury or 
serious illness in a remote section not readily accessible by vehicular means, it 
is desirable that a physician be brought to the location as quickly as possible, 
which may be by means of airplane and parachute. In Montana during the 
past few years we have had an arrangement with a physician trained in para- 
chuting under which he attended a few of these cases, usually from one to three 
a year. *ayment was made at a classified rate; however, because of the risk 
involved the cost to him for life and accident insurance for such travel is very 
high, resulting in a personal financial loss to him because of this service. We 
understand his insurance cost on account of the airplane and parachute travel 
has been approximately $300 a year. Because of this he is unwilling to continue 
the previous arrangement but is willing to continue this class of service when 
needed if he can be paid a retainer fee of $500 (which will more than cover 
the annual insurance cost to him) plus a specified amount for each such flight ; 
normally we would expect from one to three such flights a year. It would not be 
possible to adequately compensate him on the basis of part-time employment in 
a classified position since the percentage of his time actually devoted to this 
service would be so small as not to result in any substantial earnings. 

If the employment arrangement cannot be made by contract or appointment 
without classification rate restriction under Section 706 (a) of the 1944 Aet, 
your further decision is desired as to whether he may be paid on a fee basis 
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without restriction as to amount, having in mind a retainer fee of $500 and such 
amount as may be agreed upon for each flight, or perhaps different rates for 
various types of flight considering hazard, length of time consumed, number of 
persons treated, etc. In order that such arrangement as is possible may be made 
before a serious fire situation develops in that region, I should appreciate your 
early decision as to these questions. 

The following questions concern assistance to persons other than employees, 
Section 3 of an Act approved May 27, 1930 (16 U. S. C. 575), authorizes incur- 
rence of such expenses as may be necessary in transporting persons seriously 
ill or injured within the National Forests to the nearest place where the sick 
or injured person may be transferred to interested parties or local authorities. 
The patient’s condition may be such as to require medical attendance for safe 
transportation. It has been our assumption that should such attendance be 
essential and the patient, because of his condition or lack of funds, is unable to 
assume the cost, the Forest Service appropriation could be expended for a medi- 
eal attendant. I should appreciate your decision as to whether this assumption 
is correct. 

Further, if it is decided that a physician’s services may be obtained by employ- 
ment without regard to classification or on a fee basis, as previously discussed, 
decision is desired as to whether the same ruling would apply for employment 
of the physician to attend a patient, not an employee, being transported under 
the authority of the 1930 Act. 


Section 706 (a) of the act of September 21, 1944 (codified as 5 U.S. 
Code 574), provides: 


The Department of Agriculture may employ persons or organizations, on a 
temporary basis, by contract or otherwise, without regard to sections 661-663, 
664-669, 670-672, 673, and 674 of this title: Provided, That no expenditures for 
such temporary employment shall be made unless provision is made therefor in 
the applicable appropriation and the cost thereof is not in excess of limitations 
prescribed therein. 


The Department of Agriculture Appropriation Act, 1949, Public 
Law 712, 62 Stat. 520, under the heading, “FOREST SERVICE,” 
provides : 

For expenses necessary, including not to exceed $1,097,582 for personal 
services in the District of Columbia, not to exceed $10,000 for employment 
pursuant to the second sentence of section 706 (a) of the Organic Act ot 
1944 (5 U. S. C. 574), as amended by section 15 of the Act of August 2, 1946 
U2. 6: Ga) F © §. 

Section 15 of the act of August 2, 1946, 60 Stat. 810, referred to in 
your letter, supra, reads as follows: 

The head of any department, when authorized in an appropriation or other 
Act, May procure the temporary (not in excess of one year) or intermittent 
services of experts or consultants or organizations thereof, including steno- 
graphic reporting services, by contract, and in such cases such service shall be 
without regard to the civil-service and classification laws (but as to agencies 
subject to the Classification Act at rates not in excess of the per diem equivalent 
of the highest rate payable under the Classification Act, unless other rates are 
specifically provided in the appropriation or other law) and, except in the case 
of stenographic reporting services by organizations, without regard to section 
3709, Revised Statutes, as amended by this Act. 

The authority conferred upon the Department of Agriculture under 
the above-quoted provision of the act of September 21, 1944, is suffi- 
ciently broad to include the temporary hire of experts and consultants 
but, as pointed out in your letter, section 15 of the act of August 2. 
1946, supra, specifically refers to “experts or consultants or organiza- 
tions thereof.” Hence, in order to give effect to the provisions of 


section 15, supra. it reasonably appears that, so far as concerns per- 
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sons appointed under the authority contained in the 1949 appropria- 
tion for Salaries and Expenses, Forest Service, only such persons as 
properly come within the meaning of the phrase, “consultants or ex- 
perts,” as used in the said section 15 of the 1946 statute, are subject 
to the salary limitation prescribed in that section. Your first question 
is answered accordingly. 

Section 6 of the act of March 3, 1925, 43 Stat. 1133 (16 U. S. Code 
557), and section 3 of the act of May 27, 1930, 46 Stat. 387 (16 U. S. 
Code 575), provide, respectively, as follows (quoting from the Code) : 


The Secretary of Agriculture is authorized to furnish subsistence to employees 
of the Forest Service, to purchase personal equipment and supplies for them, and 
to make deductions therefor from moneys appropriated for salary payments or 
otherwise due such employees. He is also authorized, in his discretion, to pro- 
vide out of moneys appropriated for the general expenses of the Forest Service 
medical attention for employees of the Forest Service located at isolated situa- 
tions, including the moving of such employees to hospitals or other places where 
medical assistance is available, and in case of death to remove the bodies of 
deceased employees to the nearest place where they can be prepared for shipment 
or for burial. 

The Secretary of Agriculture is authorized in cases of emergency to incur such 
expenses as may be necessary in searching for persons lost in the national forests 
and in transporting persons seriously ill, injured, or who die within the national 
forests to the nearest place where the sick or injured person, or the body, may 
be transferred to interested parties or local authorities. 


Section 557 of Title 16 of the United States Code, supra, expressly 
authorizes the furnishing of medical attention to employees of the 
Forest Service under the conditions therein set forth; and while medi- 
cal attention is not specifically mentioned in section 575 respecting 
persons seriously ill, injured, or who die within the national forest, it 
would appear that the furnishing of such attention and assistance is a 
necessary adjunct to the services particularly authorized. The tem- 
porary employment of physicians to render medical assistance as con- 
templated by the statutory provisions here considered, in the absence 
of any specific appropriation therefor, appears to come within the 
purview of the 1949 appropriation provision quoted above. Conse- 
quently, if, as hereinbefore stated, the types of service required of phy- 
sicians so employed have been determined as not constituting them 
“experts”, such physicians may be employed upon such basis as admin- 
istratively determined, within the appropriation limitation, without 
regard to the maximum salary rate prescribed in section 15 of the said 
act of August 2, 1946. Your additional questions are answered 
accordingly. 


(B-79129] 


Compensation—Postal Service—Transfers—Initial Salary 
Rates 


The provisions of section 15 (f) of the Postal Service pay statute of July 6, 1945, 
authorizing the Postmaster General, in his discretion, to transfer clerks, or 
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carriers in the City Delivery Service, to the position of clerk at division head- 
quarters and other posts of duty of post-office inspectors and to fix their initial 
salary rates within certain limitations, are applicable to transfers of clerks from 
any of the various branches of the Postal Service, but have no application to 
transfers of clerks from the departmental service. 


Under the provisions of section 15 (f) of the Postal Service pay statute of July 
6, 1945, the initial salary rate of a clerk, or a carrier in the City Delivery Service, 
receiving salary equal to or in excess of $2,300 per annum (increased by later 
legislation), upon transfer from any branch of the Postal Service to the position 
of clerk at division headquarters and other posts of duty of post-office inspectors, 
may be fixed within the administrative discretion at any of the salary grades 
provided for such clerks, including those above the automatic grades, but not less 
than the salary received in the position from which transferred. 27 Comp. Gen. 
672; id. 720, distinguished. 


Comptroller General Warren to the Postmaster General, October 
&, 1948: 


Consideration has been given your letter of August 2, 1948 (refer- 
ence 3), as follows: 


The Postal Accounts Division of your office has recently raised exceptions to 
salary payments to ten clerks at division headquarters and other posts of duty of 
post-office inspectors who on various dates between August 1, 1946 and May 6, 1948, 
were transferred to such positions from other branches of the Postal establish- 
ment. It was stated that these clerks had been improperly placed at the time of 
such transfers to the Post Office Inspection Service in grades 10 or 12 without 
having served in grades 9, 10, or 11 for the length of time required by law. 

This postaudit action was predicated upon your Decision B-75945 dated May 21, 
1948, which related to the restoration of a post-office inspector filling a trial 
appointment to his former position after failure to successfully complete the trial 
period. Representations by the Department that the decision was not applicable, 
the transfers having been made under the provisions of Section 15 (f) of the 
Postal Employees Pay Act of July 6, 1945, Public Law 134, brought the response 
that your office has consistently held that any advancement to the additional 
grades provided in Public Law 134 may be allowed only after the requisite number 
of years of service in the next lower grade of the specific position involved. 

As mentioned above, the transfers of the employees here involved were made 
pursuant to the authority granted in subsection (f), section 15, of Public Law 134, 
which reads as follows: 

“Whenever in the discretion of the Postmaster General the needs of the service 
require such action, he is authorized to transfer clerks, or carriers in the City 
Delivery Service to the position of clerk at division headquarters and other posts 
of duty of post-office inspectors at a salary not to exceed $2,300 when the salary 
of the employee being transferred is less than $2,300, and when the salary of the 
employee being transferred is equal to or greater than $2,300, such employee may 
be transferred at not less than the salary received in the position from which 
transferred.” 

The statute specifically fixes a maximum of $2,300 (increased by later legisla- 
tion), the salary rate for the 5th grade of nine automatic grades for Inspection 
Service clerks, to which employees earning less than $2,300 may be transferred. 
No such maximum is prescribed for employees earning $2,300 or more, and it is 
submitted that in the absence of any limitation as to this class of employees, it is 
evident that none was intended by the Congress. To hold otherwise would deprive 
the words “not less than” of meaning. 

The purpose of the present law was to give the Department discretion to offer 
an incentive promotion to outstanding employees to induce them to transfer to 
the Inspection Service. Employees considered for transfer who are in the lower 
brackets, earning less than the salary rate for a grade 5 Inspection Service clerk, 
may conceivably be given a promotion of as many as four grades. Employees 
earning more than the salary rate for grade 5 who are considered for transfer, are 
generally those who have demonstrated special qualifications and ability, have had 
ample length of service, and are often already in the supervisory ranks. To con- 
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strue this law in a way to preclude paying this latter class of employees more than 
they are receiving would be to defeat the purposes, since it would prevent the 
offering of any financial incentive and would nullify the discretion given to the 
Postmaster General by law. 

The distinction between automatic grades and additional grades evolved 
through successive decisions of your office in relation to other situations is not 
believed to be properly for consideration here. To illustrate, it is desired to relate 
the facts surrounding two of the employees involved. ‘ne was a review clerk in 
the Bureau of the Chief Inspector (departmental), ii grade CAF 6, salary 
$3,271.60, who was transferred on August 1, 1946 to a poxs'tion as division head- 
quarters clerk in grade 12, $3,400. This employee would huve been eligible for a 
within-grade promotion on October 26, 1946, to the next step in grade CAF 6, 
$3,397.20. The other was a post office clerk who had been in grade 11, $3,100, 
since January 1, 1946, and was transferred on January 1, 1948 to a position as 
division headquarters clerk in grade 12, $3,400. This employee had previously 
been frequently detailed to assist inspectors and had shown such ability and 
worth as to make it desirable to transfer him permanently to the Inspection Serv- 
ice. His outstanding qualifications had also been recognized by the postmaster, 
who contemplated promoting him to a position as clerk in charge at a salary of 
$3,500. His transfer to the position of division headquarters clerk was therefore 
at an immediate personal sacrifice. 

To hold that such employees when transferred to the Inspection Service are 
not entitled to be assigned to positions higher than grade 9, is not only in- 
equitable but a nullification of the purposes of the law and contrary to its plain 
intent. 

In view of the foregoing, I desire to inquire whether I am not within the dis- 
cretion vested in me by Section 15 (f) in fixing the salaries of clerks at division 
headquarters of post-office inspectors, initially upon transfer, at any rate above 
grade 5, including grades 10, 11, and 12, when transferring employees under the 
authority of that section where the salary of such employees is already equal 
to or greater than that of grade 5. If my understanding has been wrong, it 
would seem unjust to apply the ruling retroactively to cases processed and 
approved prior to such ruling. 


While I have been unable to identify the two examples given in 
your letter, I do find that exceptions have been taken by the Postal 
Accounts Division, General Accounting Office, in some eight other re- 
lated cases, as follows: 


Frank J. Costello was receiving compensation at a rate of $3,100 per annum 
as a regular post office clerk at Hartford, Connecticut, at the time of his separa- 
tion on December 4, 1947. His transfer to clerk, grade 10, $3,200 per annum, 
Post Office Inspection Service, Boston, Massachusetts, was approved effective 
December 5, 1947 (Order No. 36088 of the Postmaster General dated December 
5, 1947, and letter of January 9, 1948, from the Chief Inspector). 

Eldred T. Miller was receiving a salary of $3,100 per annum as a regular post 
office clerk at Saint Louis, Missouri, at the time of his separation on December 
81, 1947. His transfer to clerk, grade 10, $3,200 per annum, Post Office Inspec- 
tion Service, Saint Louis, Missouri, was approved effective January 1, 1948 (Order 
No. 36283 of the Postmaster General dated December 29, 1947, and letter of 
January 14, 1948, from the Chief Inspector). 

Compensation at a rate of $3,100 per annum was authorized for Angelo J. 
Casella as a regular railway postal clerk at New York, New York, at the time of 
his separation on March 3, 1948. His transfer to clerk, grade 10, $3,200 per 
annum, Post Office Inspection Service, New York, New York, was approved effec- 
tive March 4, 1948 (Order No. 36788 of the Postmaster General dated February 
27, 1948, and letter of March 17, 1948, from the Chief Inspector). 

Nicholas A. Daconta was receiving a salary of $3,100 per annum as a regular 
post office clerk at New York, New York, at the time of his separation on Jan- 
uary 25, 1948. His transfer to clerk, grade 10, $3,200 per annum, Post Office 
Inspection Service, New York, New York, was approved effective January 26, 
1948 (Order No. 36476 of the Postmaster General dated January 20, 1948, and 
letter of February 11, 1948, from the Chief Inspector). 

Compensation at a rate of $3,100 per annum was authorized for Maury Pollins 
as a regular railway postal clerk at New York, New York, at the time of his 
separation on May 5, 1948. His transfer to clerk, grade 10, $3,200 per annum, 
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Post Office Inspection Service, New York, New York, was approved effective May 
6, 1948 (Order No. 37361 of the Postmaster General dated May 4, 1948, and letter 
of May 12, 1948, from the Chief Inspector). 

Edwin A. Sundquist was receiving a salary of $3,100 per annum as a regular 
post office clerk at New York, New York, at the time of his separation on Febru- 
ary 29, 1948. His transfer to clerk, grade 10, $3,200 per annum, Post Office 
Inspection Service, New York, New York, was approved effective March 1, 1948 
(Order No. 36788 of the Postmaster General dated February 27, 1948, and letter 
of March 17, 1948, from the Chief Inspector). 

Edward C. Paschke was receiving a salary of $3,100 per annum as a regular 
post office clerk at Seattle, Washington, at the time of his separation on Decem- 
ber 31, 1947. His transfer to clerk, grade 10, $3,200 per annum, Post Office In- 
spection Service, Seattle, Washington, was approved effective January 1, 1948 
(Order No. 36303 of the Postmaster General dated December 31, 1947, and letter 
of January 14, 1948, from the Chief Inspector). 

Don A. Peterson was receiving compensation at a rate of $3,100 per annum 
as a regular post office clerk at Seattle, Washington, at the time of his separation 
on November 30, 1947. His transfer to clerk, grade 10, $3,200 per annum, Post 
Office Inspection Service, Seattle, Washington, was approved effective December 
1, 1947 (Order No. 35993 of the Postmaster General dated November 25, 1947, 
and letter of January 9, 1948, from the Chief Inspector). 

Examination of the legislative history of the Postal Employees Pay 
Act of 1945, Public Law 134, 59 Stat. 435, as well as a careful reading 
of the act itself, fails to reveal any legislative intent to exclude one or 
more classes of clerks in the Postal Service from the purview of the 
word, “clerks,” as used in section 15 (f) of said act, 59 Stat. 451. Itis 
the view of this Office that transfers of clerks made pursuant to that 
section properly may be authorized in the discretion of the Postmaster 
General, irrespective of the branch of the Postal Service in which the 
clerk is employed prior to the transfer. That is to say, the employee 
may be a field post office clerk, a railway postal clerk, a clerk in the 
Motor Vehicle Service, a clerk of the Custodial Service, etc. It follows 
that each of the eight transfers to which exception was taken by this 
Office, above, as well as the transfer of the post office clerk, the second 
case referred to in the antepenultimate paragraph of your letter, falls 
within the scope of the transfers specified in section 15 (f) of the in- 
volved statute. However, bearing in mind the fact that Public Law 
134 deals with employees of the Postal Service (as distinguished from 
the departmental service) , as well as the fact that the two services are 
dissimilar in certain respects (for example, there are no automatic 
grades in the departmental service) , I am reluctant to hold that section 
15 (f) applies to departmental clerks. Accordingly, upon the basis 
of the record now before me, I must conclude that the assignment of 
the review clerk (departmental)—the first illustrated case in the ante- 
penultimate paragraph of your letter—at a salary above the top auto- 
matic grade was unauthorized, and the excess payments made to him 
are for collecting back. See 27 Comp. Gen. 672. Thus, there remains 
for consideration only the question as to whether the compensation rate 
set upon transfer in each of those cases—exclusive of the transfer of the 
review clerk covered by the first illustrated case in your letter—was 


in excess of the maximum rate permitted by the applicable law. 
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While section 15 (f) prescribes the maximum salary to which em- 
ployees earning less than $2,300 per annum (increased by later legis- 
lation) may be transferred, no statutory maximum is prescribed for 
employees earning a sum equal to or in excess of that statutory figure. 
Nor is the language of said section such as to prohibit transfers there- 
under of employees who, prior to transfer, are in one of the additional 
grades provided for by Public Law 134, for example, the additional 
grades specified in the first proviso of section 12 (a) of that law, 59 
Stat. 443. In other words, whether the employees embraced by section 
15 (f) be in one of the various automatic grades prior to their transfers 
or in one of the additional grades is immaterial. In either situation, 
the Postmaster General, by virtue of the said statutory discretion, may 
transfer “clerks, or carriers in the City Delivery Service” to the posi- 
tion of “clerk at division headquarters and other posts of duty of post- 
office inspectors.” That being so, it reasonably may be concluded that 
transfers otherwise within the scope of section 15 (f) from positions 
of clerks or carriers in the City Delivery Service of employees receiv- 
ing salaries equal to or in excess of $2,300 per annum may be made 
to any of the salary grades in the Inspection Service to which trans- 
ferred, including those above the automatic grades. 

With respect to the decision of May 21, 1948, B-75945, 27 Comp. 
Gen. 720, referred to in your letter, and the decision of May 4, 1948, 
B-75128, 27 Comp. Gen. 672, to you, it suffices to state that those deci- 
sions did not involve transfers under section 15 (f). 


Accordingly, all eight audit exceptions hereinbefore set out will be 
removed. 


[B-79777] 


Coast Guard—Courts Martial—Civilian Witness Fees and 
Mileage 


Under the provisions of section 3 of the act of May 26, 1906, as made applicable 
to the Coast Guard by section 1 of the act of January 28, 1915, establishing Coast 
Guard courts to be governed in their organization and procedure substantially 
in accordance with naval courts, a civilian witness who voluntarily attends a 
Coast Guard court martial at the instance of such court may be reimbursed the 
fees and mileage provided for witnesses attending naval courts. 


Assistant Comptroller General Yates to the Secretary of the Treas- 
ury, October 8, 1948: 


There has been considered your letter of August 24, 1948, wherein 
you request decision on the following question : 


When a Navy court-martial is attended voluntarily by a civilian witness who 
resides outside the state but within the naval district in which the court sits, 
such witness may lawfully be paid his fees and mileage, even though attendance 
could not be compelled. (Section 247, Naval Courts and Boards). The fees 
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of such witnesses are paid at the rates provided for witnesses in U. S. District 
Courts. (Article 42 (c), Articles for the Government of the Navy). May the 
Coast Guard pay similar witness fees and mileage under like circumstances? 


Section 3 of the act of May 26, 1906, 34 Stat. 200, made applicable 
to the Coast Guard by section 1 of the act of January 28, 1915, 38 Stat. 
800, 14 U. S. C. 143, provides, in pertinent part, that— 

Offenses against the discipline of the Coast Guard too grave in character to 
be adequately dealt with directly by the commanding officer, as hereinbefore pro- 
vided, may be punished by Coast Guard courts, to be convened by or under 
direction of the Secretary of the Treasury. Such courts shall consist of not 
less than three commissioned officers of the Coast Guard, and shall, under rules 
approved by the Secretary of the Treasury, be governed in their organization and 


procedure substantially in accordance with naval courts * * *, [Italics 
supplied. ] 


The pertinent provisions of law governing the organization and 
procedure of naval courts are contained in article 42 of the Articles 
for the Government of the Navy (34 U. S. C. 1200) which provides 
for the subpoenaing of persons to appear before a naval court martial 
or court of inquiry and authorizes that there be paid such witnesses 
fees and mileage at the rates provided for witnesses in the United 
States district court for the State, Territory, or District (of Columbia) 
in which such court martial or court of inquiry is held. While wit- 
nesses who reside beyond the State, Territory, or District (of Colum- 
bia) in which the court martial is held may not be compelled to attend, 
if they voluntarily attend they lawfully may be paid their fees and 
mileage. See section 247, Naval Courts and Boards, 1937. 

Although a court martial is not a court in the full sense of the 
term, or as the same is understood in civil phraseology, its proceedings 
are judicial in nature, and it is recognized that the attendance of wit- 
nesses whose testimony may be material to the proper disposition of 
the case on trial is an essential part of their operation. Cf. decision of 
January 31, 1931, A-34743. Undoubtedly, it would tend to impede 
the attendance of witnesses who do not reside at the place of trial 
if they are required to appear at personal expense. However, no 
provision of law has been found which expressly authorizes the pay- 
ment of fees and mileage to witnesses attending Coast Guard courts 
martial; hence, if any such authority exists it must be found in the 
said section 3 of the act of May 26, 1906, 34 Stat. 200. 

The language used in such section is not such as generally is used 
in an assimilation statute. However, it would appear necessary to 
conclude that the purpose of that section was to accomplish—at least 
to the extent deemed practicable—an assimilation of the organization 
and procedures of Coast Guard courts to those provided by law for 
the operation of naval courts, the phrase “substantially in accord- 
ance with naval courts” apparently having been used in recognition 
of the fact that inherent differences in the two services might preclude 
a complete assimilation. Aside from the question of whether such 
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assimilation would authorize a Coast Guard court martial to compel 
the attendance of a witness, the conclusion appears warranted that 
such witnesses as voluntarily attend at the instance of such court may 
be reimbursed the fees and mileage provided for witnesses attending 
naval courts. Such expenditures appear to have been contemplated 
by articles 114 and 116, Coast Guard Courts and Boards, 1935, which 
set forth the procedures to be followed in cases where the attendance 
of witnesses involving travel at Government expense is involved. 


In view of the foregoing, the question presented is answered in the 
affirmative. 


[B-80284] 


Compensation—Initial Salary Rates Upon Reemployment 


The initial salary rate of a former employee upon reemployment may be fixed 
administratively at the highest salary rate used in computing his lump-sum pay- 
ment under the act of December 21, 1944, upon separation from the service, even 
though there was included in such computation a periodic pay increase which 
was earned prior to separation but which otherwise would not have become 
effective until the beginning of the next pay period following such separation, 
and the period of service for computing the next periodic pay increase wil! 
commence on the date of reemployment. 26 Comp. Gen. 368, amplified. 


Comptroller General Warren to the Secretary of Labor, October 8, 
1948: 


There has been considered your letter of September 16, 1948, in 
pertinent part, as follows: 


Questions have arisen in the Department of Labor concerning the proper time 
from which to pay certain employees periodic pay increases and concerning the 
computation of the service period for the next succeeding periodic pay increase 
for such employees. An employee of this Department in Grade CAF-3 at a 
salary rate of $2,318.76 per annum completed the required service period and 
met ull other conditions for a periodic pay increase on August 27, 1947, However, 
he was separated in reduction in force effective August 30, 1947, and received a 
lump-sum payment for accrued annual leave. As authorized by your decision 
No. B-59352, August 8, 1946 (26 Comp. Gen. 102), this lump sum was computed 
at the rate of $2,318.76 through September 6, 1947, and at the rate of $2,394.00 
per annum from September 7, 1947, the date of commencement of what would 
have been the pay period next succeeding the date upon which the right to an 
increase in compensation had become completely vested (for sake of clarity 
all salary rates heretofore or hereafter mentioned are those in effect prior to 
July i1, 1948). 

An opportunity to reemploy this person in the same grade arose recently and 
he entered on duty in the middle of a pay period within one year after his 
separation. There was considerable question as to whether the employee could 
be compensated at the rate of $2,394.00 per annum, effective on the date of re- 
employment, or whether the highest rate at which he might be compensated at 
the date of reemployment would be the rate of $2,318.76 per annum. 


a 7 = * x * * 


In view of all of the above and considering the facts herein presented, your 
opinion is requested on the following questions: 

1. What is the earliest date upon which payment of the reemployed employee 
at the rate of $2,394.00 per annum may commence? 

2. What is the date from which the next succeeding service period for the 
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reemployed employee in question should be computed for purposes of any next 
succeeding periodic pay increase? 


In 26 Comp. Gen. 368, the rules with respect to the salaries which 
it would be permissible to pay an employee upon transfer or reinstate- 
ment were coordinated and restated as follows, quoting from the 
syllabus: 

The initial salary rate of an employee in a classified position to which trans- 
ferred, promoted, demoted, reinstated, or reemployed may, within the discretion 
of the administrative office—if appropriations are available—be fixed at such 
a rate above the minimum of the grade as will not exceed the highest salary 
attained in any prior Government position, it being immaterial that the em- 
ployee subsequently occupied one or more positions at a lower salary rate or 
without compensation; however, such rule, being in effect a modification of 
existing rules, may not be given retroactive effect as to the cases already proc- 
essed. 24 Comp. Gen. 226; id. 368, overruled. (Amplified by 26 Comp. Gen. 
530; id. 601; id. 664.) 

While it is true that the Lump-Sum Leave Act of December 21, 
1944, 58 Stat. 845, provides that the payment authorized by that act 

»P pay i 

shall not be regarded, except for purposes of taxation, as salary or 
compensation, the highest salary rate used in the computation of an 
employee’s lump-sum leave payment for the purpose of applying the 
rule in 26 Comp. Gen. 368, properly may be considered as a salary 
“attained” within the purview of that decision. Accordingly, in 
answer to your questions Nos. 1 and 2, the employee’s salary may be 
fixed at $2,394 per annum from the date of his appointment and the 
period of service for computing his next periodic pay increase will 
commence on that date. 


[B-80295] 
Appropriations—Availability—Insecticides or Repellents 


Under the provisions of section 13 of the administrative expense statute of 
August 2, 1946, making appropriations for the procurement of supplies and mate- 
rial or equipment available for the purchase and maintenance of special clothing 
and equipment for the protection of personnel, insecticides or mosquito repellents 
may be purchased from otherwise available appropriations, the use thereof being 
primarily for the protection of the skin from insect bites, which is a function 
similar to that of special clothing and equipment. 


Comptroller General Warren to E. C. Crary, Department of Agri- 
culture, October 8, 1948: 


I have your letter of September 8, 1948, with enclosures, requesting 
a decision as to whether you are authorized to certify for payment a 
voucher drawn in favor of Burnells Drug Store, Bonners Ferry, Idaho, 
in the amount of $9.60, covering the purchase of mosquito repellent—a 
lotion which is applied to exposed skin to prevent mosquitos from 
biting. 

You state that the mosquito repellent was purchased for the use of 
Forest Service employees engaged in the repair of roads and trails in 
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an area where the mosquitos are much more prevalent than normal and 
under conditions where it is impossible for the employees expeditiously 
te perform their assigned tasks without using a mosquito repellent or 
other similar protection. 

In the matter of certifying this voucher for payment you express 
doubt as to the propriety of considering insecticides and repellents as 
equipment under the provisions of section 13 of the act of August 2, 
1946, 60 Stat. 809, quoted as follows: 

Appropriations available for the procurement of supplies and material or 
equipment shall be available for the purchase and maintenance of special cloth- 
ing and equipment for the protection of personnel in the performance of their 
assigned tasks. 

It is apparent from the facts stated that there were ample grounds 
for the administrative determination to provide protection to the em- 
ployees here involved at the expense of public funds. While tech- 
nically the repellent purchased probably could more readily be classi- 
fied as a supply item rather than one of equipment, the use thereof 
being primarily for the protection of the skin from insect bites, which 
is a function similar to that of the special clothing and equipment 
authorized above, the purchase in question properly may be considered 
as within the purview of said section 13 of the 1946 act. 

Accordingly, the voucher, which is returned herewith, may be 
certified for payment, if otherwise correct. 


[B-78758] 


Traveling Expenses—Interruption of Leave for Perform- 
ance of Temporary Duty 


An employee whose authorized leave of absence was interrupted for the per- 
formance of temporary duty at places other than his headquarters and for tem- 
porary return to headquarters—being permitted thereafter to resume his leave 
status at the place where it was interrupted—is entitled to per diem in lieu of 
subsistence and traveling expenses incident to the travel from his place of leave 
to places of temporary duty, headquarters, and return to place of leave. 

Comptroller General Warren to J. L. Wilkinson, Department of Agri- 


culture, October 8, 1948: 


There has been considered your letter of July 19, 1948, transmitting 
a voucher in favor of James E. Wells, Jr., for reimbursement of 
travel and other expenses incurred because of an interruption of leave 
of absence for return to official duty, and requesting decision as to 
whether said voucher may be certified for payment. 

It appears that Mr. Wells was on authorized leave of absence at 
Mitchell, South Dakota, when it became necessary for him, on March 
19, 1948, to proceed to Minneapolis, Minnesota, thence to Chicago, 
Illinois, and then back to his official headquarters, Washington, D. C., 
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for the performance of official duties. He resumed his leave status at 
Mitchell, South Dakota, on May 27, 1948. 

The record indicates that at the time Mr. Wells entered into a leave 
status he had been performing travel under a general travel order 
dated July 15, 1947, covering the fiscal year ending June 30, 1948, and 
it is assumed that such order represents the authority under which the 
claimant performed the travel here involved. 

The claim covers reimbursement for cash fares paid by the claimant, 
including taxi fares and per diem in lieu of subsistence from the time 
he departed from his place of leave until his return thereto, excepting 
the period spent in Washington, D. C., his official headquarters. 

It appearing from the claimant’s statement on the voucher that it 
was not known prior to his departure on leave that it would be neces- 
sary for him to return to duty as indicated, he is entitled to the addi- 
tional expenses occasioned thereby, including per diem in lieu of sub- 
sistence in accordance with the rules and regulations applicable to 
normal travel. 25 Comp. Gen. 347; 16 zd. 481; A-86481, July 14, 1937; 
B-15967, May 31, 1941. In that connection, it is for noting that the 
claimant because of failure to retain a Pullman receipt does not claim 
reimbursement for cost of lower berth from Sioux Falls, South Dakota, 
to Minneapolis, Minnesota, but does claim first-class rail fare. It is 
well settled that, under the travel regulations, an employee is entitled 
only to coach fare unless he furnishes evidence that he actually used 
first-class accommodations, which usually takes the form of a Pullman 
receipt. Hence, that portion of the claim for $8.32 purporting to 
represent first-class fare from Sioux Falls, South Dakota, to Minne- 
apolis, Minnesota, should be reduced to the applicable coach fare. 

The voucher, which is returned herewith, may be certified for pay- 
ment after reduction to the extent indicated above, and if otherwise 
correct as to computation, etc. 


[B-80206] 
Appointments—Recess Appointments 


A person who received a recess appointment as a Federal judge from the Presi- 
dent subsequent to adjournment of the Senate on August 7, 1948, is to be 
regarded as within the purview of clause (b) of section 1761, Revised Statutes, 
as amended, providing an exception to the recess salary payment prohibition 
where a nomination to the office involved was pending in the Senate when its 
session terminated, so that such person is entitled to the salary attached to the 
office, even though he was not the person nominated therefor while the Senate 
was in session. 


Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, October 14, 1948: 


I have your letter of September 22, 1948, requesting a decision as to 
the right to payment of salary of the Honorable David E. Henderson 
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under his recess appointment of September 1, 1948, as United States 
District Judge for the Western District of North Carolina. 

It is understood that, on April 2, 1948, the President submitted to 
the Senate the nomination of the Honorable Wilson Warlick for the 
judgeship involved, the vacancy therein resulting from the retirement 
as of March 1, 1948, of Judge Edwin Y. Webb. Your letter states 
that, as far as can be ascertained, the President took no subsequent 
action in reference to the nomination of Judge Warlick, and said 
nomination was not acted upon by the Senate while it was in session 
from January 6 to June 20, 1948, or again, from July 26 to August 7, 
1948. Subsequently, on September 1, Judge Henderson was appointed 
and took the oath and entered upon the performance of the duties of 
the office on September 2, 1948. 

Here, as in the decisions of July 16 and August 26, 1948, B-77963, 
28 Comp. Gen. 30; id. 121, to you, there are involved the provisions of 
section 1761, Revised Statutes, as amended, 5 U.S. C. 56, which are as 
follows: 


No money shall be paid from the Treasury, as salary, to any person appointed 
during the recess of the Senate, to fill a vacancy in any existing office, if the 
vacancy existed while the Senate was in session and was by law required to be 
filled by and with the advice and consent of the Senate, until such appointee 
has been confirmed by the Senate. The provisions of this section shall not apply 
(a) if the vacancy arose within thirty days prior to the termination of the 
session of the Senate; or (b) if, at the time of the termination of the session 
of the Senate, a nomination for such office, other than the nomination of a person 
appointed during the preceding recess of the Senate, was pending before the 
Senate for its advice and consent; or (c) if a nomination for such office was 
rejected by the Senate within thirty days prior to the termination of the session 
and a person other than the one whose nomination was rejected thereafter 
receives a recess commission: Provided, That a nomination to fill such vacancy 
under (a), (b), or (c) of the section, shall be submitted to the Senate not later 
than forty days after the commencement of the next succeeding session of the 
Senate. 


And determinative of Judge Henderson’s right to compensation is 
clause (b) of the statute, 54 Stat. 751, which makes the salary pay- 
ment prohibition inapplicable— 


* * * if, at the time of the termination of the session of the Senate, a 
nomination for such office * * * was pending before the Senate for its 
advice and consent * * *, 


The facts as stated above disclose that a nomination to the office 
involved was pending before the Senate when it adjourned on August 
7, 1948. That the adjournment of the Senate on August 7, 1948, was 
a “termination of the session” within the meaning of the foregoing 
provision of law is settled by the cited decisions of July 16 and August 
26, 1948. Thus, the only question for determination is whether clause 
(b) properly is for application where, as here, the nomination for the 
office which was pending before the Senate when its session terminated 
was that of a person other than the individual who is given the recess 
appointment. 
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It is to be noted that by the plain terms of clause (b), supra, its re- 
quirements are met if there merely is “a” nomination pending for con- 
sideration by the Senate. The use of the general or indefinite term 
“a,” as opposed to the specific or definite article “the,” reasonably may 
be regarded as contemplating that the requirements of the statute are 
satisfied if any nomination for the office is pending before the Senate 
for its consideration, rather than the nomination of the particular 
individual who receives the recess appointment. Thus, restricting 
consideration of the question to the letter of the statute, it properly may 
be concluded that any nomination for a particular office will serve to 
permit of payment of salary to a person given a recess appointment to 
said office, even though said appointee was not the person nominated 
therefor while the Senate was in session. 

Furthermore, support for the said view is found when the question 
involved is considered in the light of the broad purposes of the appli- 
cable statute asa whole. Section 1761, Revised Statutes, as originally 
enacted February 9, 1863, bars the payment of salary to a person 
appointed during a recess of the Senate to fill a vacancy in an office 
requiring senatorial confirmation, if the vacancy existed while the 
Senate was in session. This limitation upon the Executive’s author- 
ity to make recess appointments obviously stemmed from a legislative 
purpose to require the President to obtain the advice and consent of 
the Senate in respect to filling a vacancy in circumstances where that 
body is sitting and available for that purpose; that is to say, that the 
Senate’s function in that regard should not be avoided or thwarted by 
delaying appointment action until after termination of the session. 
The subsequent amendment of the original statute by the enactment of 
July 11, 1940, 54 Stat. 751, provided exceptions to the salary payment 
prohibition where the vacancy in question arose within 30 days prior 
to termination of the Senate session (clause (a) ) ; where a nomination 
for an office was pending before the Senate at the time of the termina- 
tier of its session (clause (b)) ; and where a nomination for office was 
rejccted by the Senate within 30 days prior to the termination of the 
session and a person other than the one whose nomination was rejected 
thereafter receives a recess commission (clause (c) ). 

In the report of the Committee on Expenditures in the Executive 
Departments of the House of Representatives (House Report No. 
2656, 76th Congress) on S. 2773, which later was enacted into the 
1940 statute, it was stated, in respect to the limitation upon the 
President’s authority to make recess appointments, that: 


From a practical standpoint it frequently creates difficulties especially in those 
cases in which a vacancy arose shortly before the close of a congressional session, 
leaving insufficient time to fill the vacancy by nomination and confirmation. 
Difficulties also arise in cases in which a session terminates before the Senate 
acts on pending nominations, as has at times happened. 
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The purpose of the bill is to render the existing prohibition on the payment 
of salaries more flexible. It would permit the payment of salaries to recess 
appointees if the vacancy arose within 30 days prior to the termination of a 
session of the Senate, or if at the time of such termination a nomination was 
pending before the Senate for action, or if within 30 days prior to such termina- 
tion the Senate has rejected a nomination for the office. The effect of this amend- 
ment to existing law would be to meet at least some of the difficulties enumerated 
above. 


And in the report of the Committee on the Judiciary of the Senate 
(Senate Report No. 1079, 76th Congress), there is set forth a letter of 
the then Attorney General recommending enactment of the measure 


for reasons as follows: 


The broad scope of this restriction is manifestly detrimental to the best inter- 
ests of the public service. It not infrequently occurs that a vacancy arises 
shortly before the end of a session of the Congress, leaving an insufficient inter- 
val for the President to make a selection of a successor before adjournment. 
At times nominations are left pending without action by the Senate at the time 
the session terminates. Similarly, a nomination may be rejected shortly before 
the end of the session, and the time remaining may be inadequate for the selec- 
tion of another appointee. It seems highly undesirable that under such circum- 
stances a recess appointee should be precluded from receiving a salary during 
the recess. The result may be that on occasion the vacancy must remain unfilled 
until sometime during the following session of the Congress. This is obviously 
a consummation that should be avoided. In other eases in which a suitable 
person is found to accept a recess commission under such limitations, the finan- 
cial sacrifice which the appointee is required to make is one which in all fairness 
should not be exacted of him. 

The bill under consideration would meet these objections by rendering the 
existing prohibition as to payment of salaries to recess appointees inapplicable 
in cases in which the vacancy arose or a nomination was rejected within 30 
days prior to the termination of a session of the Congress, and in cases in which 
a nomination remains pending when the Congress adjourns. The bill contains 
an exception to the effect that the prohibition shall not be lifted in the event that 
the person receiving the recess commission is the same person whose nomination 
was rejected. 


It would seem clear that the terms of the cited clauses (a), (b), and 
(c), and the expressions of purposes before referred to, spell out a 
general legislative intention to lift the salary payment ban in circum- 
stances where the President has not been afforded a reasonable op- 
portunity to submit a nomination for an office to the Senate or, having 
sought the advice and consent of the Senate by submission of a 
nomination, the Senate adjourns without taking action thereon. In 
the instant case, the President, by submitting to the Senate a nomina- 
tion for the office involved, which remained pending before that body 
when its session terminated, did all that was required by the law to 
establish the right of a recess appointee to the salary of the office. In 
this view of the matter, it would seem that that right is unaffected by 
the fact that the one subsequently given the recess appointment is not 
the same person whose nomination was submitted to the Senate. 

Accordingly, I have to advise that, as a nomination for the office 
was pending before the Senate when it adjourned on August 7, 1948, 
Judge Henderson is entitled to be paid the salary thereof under his 
recess appointment of September 1, 1948. 
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(B-77169] 
Pay—Longevity—Service Credits—Navy Nurse Corps 


Under the provisions of section 208 (b) of the Army-Navy Nurses Act of 1947, 
prescribing the service that may be counted in the computation of the longevity 
pay of commissioned officers of the Navy Nurse Corps, such officers, while not 
entitled to be credited with any inactive service, may be credited with active 
civilian service under appointments as nurses in the Public Health Service for 
purposes of longevity pay. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
October 18, 1948: 


There has been considered your letter of June 4, 1948, with en- 
closure, wherein decision is requested as to whether commissioned 
otticers of the Navy Nurse Corps and the Nurse Corps Reserve on and 
after the effective date of their appointment as commissioned officers 
are entitled to count for all pay purposes— 

(a) inactive commissioned service in the Army and Navy Nurse Corps 
Reserve ; 


(b) inactive commissioned service in the grade of Nurse in the Public Health 
Service Reserve; 


(c) inactive commissioned service in the Army of the United States under 
appointments made under the act of June 22, 1944; 


(d) active, full-time service under an appointment as a Nurse (civilian) in 
the Public Health Service. 


Section 208 of the Army-Navy Nurses Act of 1947, Public Law 36, 


approved April 16, 1947 (61 Stat. 50), provides, in pertinent part, 
that— 


(a) All provisions of law relating to pay, leave, money allowances for sub- 
sistence and rental of quarters, mileage and other travel allowances, or other 
allowances, benefits, or emoluments, of male officers of the Navy, except those 
provisions relating to the same subject matter provided for in subsection (b) 
of this section, are hereby made applicable to officers of Nurse Corps * * *, 

(b) Longev ity pay for officers of the Navy Nurse Corps shall be based upon the 
total of all periods of active service during which they have held or shall hold 
appointments as nurses or as commissioned officers in the Nurse Corps of the 
Army, Navy, or Public Health Service, or the reserve components thereof, 
[Italics supplied. ] 


While it has been recognized that one of the purposes of the Con- 
gress in enacting the Army-Navy Nurses Act of 1947 was to give 
officer-nurses of the Navy the benefit of pay provisions applicable to 
male officers of the regular establishments in every comparable and 
practicable respect (27 Comp. Gen. 155), such purpose may not pre- 
vail against the clear wording of the statute. Thus, while male officers 
of the Regular Navy may count certain inactive service for longevity 
pay purposes, it would seem apparent that under the above-quoted 
provisions of law only “active” service in the Nurse Corps of the 
Army, Navy, and Public Health Service may be credited in computing 
longevity pay for officers of the Navy Nurse Corps. That such was 
the intent of the Congress was clearly brought out at the hearings on 
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H. R. 1948—the bill which became the Army-Navy Nurses Act of 
1947—before Subcommittee No. 9, Hospitalization and Health, Com- 
mittee on Armed Services, House of Representatives, Eightieth Con- 
gress, First Session. In discussing the provisions in question it was 
stated (pages 320 and 321 of the report of the hearings) — 


Mrs. SMitH. * * * Will you read (b) [section 9 (b), or section 208 (b) 
of the bill as enacted], Captain Nunn? 


Captain Munn [sic] (reading): 

“Longevity pay for officers of the Navy Nurse Corps shall be based upon the 
total of all periods of service during which they have held or shall hold appoint- 
ments as nurses or as commissioned officers in the Nurse Corps of the Army, 
Navy, or Public Health Service, or the reserve components thereof.” 

* * ~ * . + * 

Mr. Vinson. It should be active duty. 


Captain NUNN. Yes, sir; you should pnt the word “active” between the words 
“of” and “service” on line 16. 


Mrs. SMITH. Does someone make that as a motion? 
Mr. DurnaM, I make the motion. 

Mrs. SmitH. Seconded? 

Mr. VINSON, I second it. 


Mrs. Situ. It has been moved and seconded that subsection (b) be changed 
to read, line 16: 


“shall be based upon the total of all periods of active service.” 


Without objection, the amendment is adopted. Is there any further discussion 
on (b)? 

Any questions? 

Without objection, subsection (b) is adopted by the committee. 


The foregoing leaves no doubt that only active service may be 
counted by officers of the Navy Nurse Corps in computing longevity 
pay and the same is true with respect to period pay. See 27 Comp. 
Gen. 155, answer to the first question. Accordingly, questions (a), 
(b), and (c) are answered in the negative. 

With respect to your question (d) it may be noted that, except as 
to nurses of the commissioned corps of the Public Health Service 
serving therein during the period from July 29, 1945, to the end of 
the war (see Executive Order 9575, dated June 21, 1945, effective 
July 29, 1945), all nurses in the Public Health Service serve in a 
civilian capacity regardless of whether or not they may be serving 
as commissioned officers of such Service. See 25 Comp. Gen. 774, 776. 
It may be assumed that if the Congress intended to authorize longevity 
credit only for military service as a nurse in the Public Health Service 
more clear and unequivocal language would have been used. Also, 
considering that the Public Health Service essentially is a civilian 
organization, the language the Congress did use in authorizing lon- 
gevity credit for officers of the Navy Nurse Corps for all periods of 
active service during which they have held or shall hold “appoint- 
ments as nurses or as commissioned officers” in the Public Health 
Service strongly indicates an intent to include both civilian and mili- 
tary service. Under the circumstances, I am of the opinion that any 
doubt that there may be in the matter should be resolved in favor of 
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the officers concerned. Accordingly, question (d) is answered in the 
affirmative. 


[B-80166] 


Transportation—Household Effects—Shipment in More 
Than One Lot via Commercial Bills of Lading 


Even though a transferred employee’s household effects were shipped by two 
ocean carriers between overseas posts of duty due solely to the negligence of 
foreign customs officials, and the original carrier refused to release its portion 
of the effects until payment was made of its charges for transporting all of the 
goods in one lot in accordance with an alleged agreement with the employee’s 
shipping agents, the legal liability of the Government for transportation of all 
of the effects is restricted by section 8 of Executive Order No, 9805 to an amount 
not to exceed the cost of shipment in one lot by the most economical route. 


Under section 22 of Executive Order No. 9805, providing that a transferred 
employee is to be reimbursed for the transportation expenses actually and neces- 
sarily incurred in shipping his household effects between overseas posts of duty 
on a commercial bill of lading, payment of an amount representing the cost of 
such shipment may not be authorized prior to the payment of such amount by 
the employee. 


Comptroller General Warren to the Secretary of Commerce, Octo- 


ber 18, 1948: 


Reference is made to your letter of September 10, 1948, relative to 
the claim of Rederiaktiebolaget Ragne Lines for an amount alleged to 
be due covering transportation of 357 kilos of household goods of 
Harry C. Goakes, an employee of the Civil Aeronautics Administra- 
tion, from Rio de Janeiro, Brazil, to Mexico City, Mexico. 

By travel order No. A-274.4 dated April 18, 1947, the employee was 
directed to proceed from Rio de Janeiro, Brazil, to Mexico City, Mex- 
ico, for permanent duty, travel to commence on or about April 18, 
1947. Shipment of his household goods was authorized therein in 
accordance with Executive Order 9805. It seems that in December, 
1946, the employee had shipped his effects from Lima, Peru, to Rio 
de Janeiro, Brazil, but that at the time of his departure from Rio 
de Janeiro on May 16, 1947—pursuant to the transfer order of April 
18, above—that shipment had not cleared through the Brazilian cus- 
toms house because the captain of the vessel had left the clearance 
papers in Lima. Hence, the employee personally was unable to handle 
the shipment of his effects from Rio de Janeiro to Mexico City. Ar- 
rangements were made by the United States Embassy transportation 
officer in Rio de Janeiro with a shipping broker to have the goods 
transported via the most economical means. Space was reserved on 
the S. S. Signeborg, owned by the Rederiaktiebolaget Ragne Lines, 
Vastervik, Sweden, for the entire shipment, consisting of a loaded 
lift van weighing 3,085 kilos and three loaded cases weighing a total 
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of 357 kilos. However, upon arrival of the vessel in Rio de Janeiro, 
it was found that the customs papers covering clearance of the lift 
van had been lost in the Brazilian customs house and could not be 
located prior to the time the boat was scheduled to sail. The S. S. 
Signeborg departed from Rio de Janeiro with only the three cases of 
effects, weighing 357 kilos, on board. Subsequently, a new set of papers 
was obtained, and shipment of the lift van was made on the S. 8. Nils 
Gorthon, of the Gorthon Lines, Helsingborg, Sweden, in July, 1947. 
Payment of that latter shipment, in the sum of $1,433.52, was accom- 
plished from Government funds in October, 1947. 

Meanwhile, the three cases arrived at Tampico, Mexico, aboard the 
S. S. Signeborg, accompanied by a bill in the amount of $1,633.46, 
which amount included charges for not only the three cases actually 
transported on that vessel but also for the lift van, which, as explained 
above, was carried by a different vessel. The shipping company and 
the broker both claim that the S. S. Signeborg put into Rio de Janeiro 
expressly for the purpose of picking up the lift van and the three cases; 
that the ship would not have gone to Rio de Janeiro at all had it not 
been for the lift van; and that the shippers had agreed with the steam- 
ship line that “the vessel would only accept the cargo for direct dis- 
charge at Tampico, if the freight would cover the whole shipment, 
because the other bookings from Rio de Janeiro to Tampico did not 
make the call at Tampico a payable one.” Accordingly, they insist 
that the entire amount of the bill is due, and they have refused to 
release the three cases to the employee until payment of $1,633.46 is 
forthcoming. It further appears that the employee has “exhausted all 
means at his disposal in reaching a satisfactory solution,” but through 
intercession by the American Embassy at Stockholm, Sweden, the 
steamship company finally agreed to accept $1,000 for the shipment. 
Pending acceptance or rejection of that offer the effects still are being 
held by the shipping company’s agent at Tampico, Mexico. 

The employee states that other than the bills of lading there were no 
written agreements with the shipping company. Examination of the 
said bills of lading bears out the above-stated fact that the lift van was 
not shipped on the S. 8S. Signeborg, but instead was transported on the 
S. S. Nils Gorthon. There also is for noting that on the front of the 
bill of lading covering the shipment via the S. S. Signeborg there is 
stamped “FREIGHT TO BE CONSIDERED FARNED ON SHIP- 
MENT AND IS NOT RETURNABLE SHIP AND/OR GOODS 
LOST OR NOT LOST.” (Italics supplied.) Furthermore, section 
12 of the terms and conditions of that bill of lading, printed on the 
reverse side thereof, specifies that “Freight shall be payable on actual 
gross intake weight or measurement, or, at carrier’s option, on actual 
gross discharged weight or measurement” and that “Full freight here- 
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under to port of discharge named herein shall be considered completely 
earned on receipt of the goods by the carrier, whether the freight be 
stated or intended to be prepaid or to be collected at destination.” 
(Italics supplied.) No evidence has been submitted in support of the 
shipping company’s contention that the shippers, that is, the agents 
for the employee in Rio de Janeiro, specifically and unqualifiedly 
agreed to pay freight on the full load expected to be transported via 
the S. S. Signeborg, irrespective of whether the entire load actually be 
shipped on that vessel. 

Executive Order 9805, dated November 25, 1946, and retroactively 
effective as of November 1, 1946, provides, in material part, as follows: 

Sec. 8. Origin and destination of shipment. The expenses of transportation 
authorized hereunder or reimbursement on a commuted basis within the conti- 
nental United States shall be allowable whether the shipment originates at the 
employee’s last official station or at some previous place of residence, or partially 
at both, or whether the point of destination is the new official station or some other 
point selected by him, or both: Provided, That the cost to the Government shall 


not exceed the cost of shipment in one lot by the most economical route from the 
last official station tothe new. * * * 


+ * * * * * * 

Sec. 22. Use of Government bill of lading or purchase order. Shipment shall 
be made on Government bill of lading or purchase order whenever possible ; other- 
wise reimbursement shall be made to the employee for transportation expenses 
actually and necessarily incurred within the limitations prescribed by these regu- 
lations. * * * (Italics supplied.) 

It would seem sufficiently evident from the above that had the effects 
gone forward in the manner originally planned, the cost to the Govern- 
ment would have been $1,633.46, which sum is viewed as the cost of 
shipment “in one lot by the most economical route” within the meaning 
of that term as used in section 8 of Executive Order 9805. Of that 
sum, payment of $1,433.52 already has been accomplished from Govern- 
ment funds for shipment of the lift van via the S. S. Wils Gorthon, 
leaving a potential maximum balance of $199.94 due and owing from 
the Government. Thus, the primary question remaining for deter- 
mination is whether the unusual facts of the instant case are sufficient 
to warrant a deviation from the normal criterion so as to justify the 
Government’s assuming an increased obligation—either in the full 
amount of the excess cost, or in the amount of the compromise figure 
submitted by the carrier—the discussion of which necessarily will 
include a determination as to whether the Government properly may 
assume payment of any sum in the first instance, that is, prior to 
direct payment of the transportation costs by the employee to the 
shipping company. 

Nothing in the record indicates, or suggests, that any official or 
agent of the United States Government was guilty of negligence or 
other fault in this matter. Neither does blame appear to rest with 
the employee, his agents, or with the carrier or its agents. On the 
contrary, the evidence on file strongly intimates that the entire respon- 
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sibility for the additional cost of the movement of the employee’s 
effects lies with one or more officials or employees of the Brazilian 
customs house. Under those circumstances, no reason is perceived 
why the Government (as distinguished from the carrier or the em- 
ployee) should bear the additional costs of the shipment of the effects. 
It is regretted that such an unfortunate sequence of events occurred, 
but so far as the legal liability of the Government is concerned, that 
portion of the stated events which caused the increased costs is ineffec- 
tual. Moreover, while it is true that Government officials endeavored 
to work out a satisfactory solution and actually did obtain a compro- 
mise offer from the carrier, the steps so taken and the result achieved 
must be considered as having been primarily for the benefit of the 
employee. 

The wording of section 22 of Executive Order 9805, supra, is such 
as to require the use of Government bills of lading for shipments of 
household effects from or to points outside the continental United 
States “whenever possible.” In the subject case, the effects were moved 
on commercial bills of lading, but it is presumed that due notice was 
taken of the restrictions and requirements of the applicable regulations, 
and that the use thereof instead of Government bills of lading was 
necessary for the shipments involved. The above-mentioned section 
of the regulations provides a definite and specific procedure to be 
followed when effects are shipped on commercial bills of lading, that 
is, the employee is to be reimbursed for the expenses actually and 
necessarily incurred for transportation of his effects. Payment to the 
carrier is to be made by the employee who, in turn, may request reim- 
bursement from the Government. Here the employee has not settled 
the carrier’s bill, and a controversy exists as to the sum actually due 
the carrier. Under those conditions it would be setting a dangerous 
and undesirable precedent, and would appear to be improper under 
the regulations, for this Office to authorize payment of the sum claimed 
by the carrier. 

With respect to accepting a compromise payment, you are advised 
that in line with the views hereinbefore expressed, it need only be 
stated that the acceptance or rejection of the compromise offer of the 


carrier is a matter for consideration by the employee, not by this 
Office. 


[B-80573] 


Personal Services—Accountants—Section 15 of the Act of 


August 2, 1946, as Removing Restriction Against Employ- 
ment of 


The language in section 6 of the*Military Functions Appropriation Act, 1949, 
to the effect that section 15 of the aet of August 2, 1946, authorizing the procure- 
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ment of expert or consultant services by contract, supersedes the prohibition in 
section 5 of the act of April 6, 1914, against the employment of accountants, ete., 
by contract to inaugurate new or change old methods of transacting Government 
business, will be regarded as a legislative declaration as to the effect thereafter 
to be given section 15 of the 1946 act, so that from and after the enactment date 
of such appropriation act this Office will consider section 5 of the 1914 statute as 
having been superseded by said section 15. 27 Comp. Gen. 168, modified. 


Comptroller General Warren to the Secretary of Commerce, Octo- 


ber 19, 1948: 


I have your letter of October 4, 1948, requesting decision as to 
the legal effect of certain language appearing in section 6 of the 
Military Functions Appropriation Act, 1949, approved June 24, 1948, 

2 Stat. 647, 668, which reads, so far as here pertinent, as follows: 


Sec. 6. Whenever, during the fiscal year ending June 30, 1949, the Secretary 
of the Army should deem it to be advantageous to the national defense, and if in 
his opinion the existing facilities of the Department of the Army are inadequate, 
he is hereby authorized to procure services as authorized by section 15 of the 
Act of August 2, 1946 (5 U. S. C. 55a), which supersedes the provisions of 
section 5 of the Act of April 6, 1914 (5 U. S. C. 55), at rates not in excess of $50 
per day for individuals, and to pay in connection therewith travel expenses of 
individuals, including actual transportation and per diem in lieu of subsistence 
while traveling from their homes or places of business to official duty station 
and return as may be authorized in travel orders or letters of appointment. 
(Italics supplied.) 

Your doubt in the matter concerns the effect to be given the itali- 
cized portion of the above-quoted section, especially in view of the 
holding in decisions of this Office—rendered before the enactment of 
the said Military Functions Appropriation Act, 1949—that the gen- 
eral authority contained in section 15 of the act of August 2, 1946, 
Public Law 600, 60 Stat. 810, for the procurement of expert or con- 
sultant services by contract does not overcome the specific prohibition 
in section 5 of the act of April 6, 1914, 38 Stat. 335 (5 U. S. Code 55), 
against the employment of accountants, etc., by contract to inaugurate 
new or to change old methods of transacting the business of the United 
States. 27 Comp. Gen. 168; B-76137, May 27, 1948. 

Section 5 of the act of April 6, 1914, provides as follows: 

Except as otherwise provided in section 53 of Title 31, no part of any money 
appropriated in any Act shall be used for compensation or payment of expenses of 
accountants or other experts inaugurating new or changing old methods of 
transacting the business of the United States or the District of Columbia, unless 
authority for employment of such services or payment of such expenses is stated 
in specific terms in the Act making provision therefor and the rate of compensa- 
tion for such services or expenses is specifically fixed therein, or be used for 
compensation of or expenses for persons, aiding or assisting such accountants or 
other experts, unless the rate of compensation of or expenses for such assistants 
is fixed by officers or employees of the United States or District of Columbia hav- 


ing authority to do so, and such rates of compensation or expenses so fixed shall 
be paid only to the person so employed. 


And section 15 of the act of August 2, 1946, 60 Stat. 810, provides: 


The head of any department, when authonized in an appropriation or other 
Act, may procure the temporary (not in excess of one year) or intermittent 
services of experts or consultants or organizations thereof, including stenographic 
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reporting services, by contract, and in such cases such service shall be without 
regard to the civil-service and classification laws (but as to agencies subject to 
the Classification Act at rates not in excess of the per diem equivalent of the 
highest rate payable under the Classification Act, unless other rates are specifi- 
cally provided in the appropriation or other law) and, except in the case of steno- 
graphic reporting services by organizations, without regard to section 3709, Re- 
vised Statutes, as amended by this Act. 


While the said act of August 2, 1946, expressly repeals various 
statutes considered to have become obsolete or outmoded, it did not 
expressly repeal section 5 of the said 1914 statute. Hence, if any pro- 
vision of the 1946 statute is to be considered as repealing or superseding 
the 1914 statute, such repeal or supersession must be by implication 
only. Certainly a reading of the two statutory provisions quoted above 
discloses none of the elements usually required by the courts to be 
present to constitute a repeal by implication. There is no irreconcil- 
able conflict or absolute repugnancy between the two so that they may 
not stand together; and neither does it appear that section 15 of the 
1946 act necessarily covers the subject matter encompassed by section 
5 of the 1914 statute. On the contrary, as pointed out in the referred- 
to decisions of this Office, the general provisions of section 15 have a 
broad field of operation and there is nothing to prevent the full appli- 
cation of each statutory provision to its own sphere. 

However, it is a settled principle of law that the legislature prop- 
erly may declare, by statute, the construction to be placed upon prior 
existing statutes, or it may merely indicate its understanding as to the 
operation of existing law. But an expression of opinion on the part 
of the Congress, standing alone, is not absolutely determinative of the 
operation of the law. As so often has been said by the courts, such an 
expression of opinion by the Congress, while entitled to the highest 
respect in construing the particular statute, is not controlling upon the 
courts. See, for example, United States v. Claflin, 97 U.S. 546; United 
States v. Minker, 19 F. Supp. 409. However, it has been recognized 
by the courts, from the earliest times, that where an opinion as to 
the existing state of the law is expressed by the Congress, such opin- 
1on—even though it be erroneous—if stated in a manner sufficient to 
constitute a directive or command as to the effect to be given a prior 
statute, is conclusive upon the matter and must be given effect pro- 
spectively. 7Z'he Postmaster General of the United States v. Early, 12 
Wheat. (U. S.) 136; United States v. Claflin, supra; Fire Companies 
Bldq. Corporation v. Commissioner of Internal Revenue, 54 F. 2d 488; 
50 Am. Jur. Statutes 337. 

The questioned language, “section 15 of the Act of August 2, 1946 
(5 U.S. C. 55a), which supersedes the provisions of section 5 of the Act 
of April 6, 1914 (5 U. S. C. 55),” standing alone, does not seem to 
constitute a command or directive as to the construction thereafter to 
be placed upon section 15 of the 1946 statute. Rather, it seems more 
appropriately to express the opinion of the Congress as to the operation 
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of that statute. That impression is borne out in statements made by 
Colonel R. S. Moore, General Staff Corps, in connection with various 
proposed language changes in the 1949 Military Functions Appropria- 
tion bill, H. R. 6771, before the Subcommittee of the Committee on 
Appropriations, House of Representatives, on April 30, 1948 (reported 
on page 1125 of the printed hearings of that subcommittee) , as follows: 


Colonel Moore. On page 228, after the fourth line, it is suggested that the 
words: 

“which shall be deemed to supersede the provisions of section 5 of the act of 
April 6, 1914 (5 U. S. C. 55).” 
be inserted to indicate clearly that the provisions of 5 U. 8. C. 55a, which was 
enacted August 2, 1946, supersede the provisions of 5 U. S. C. 55, which was 
enacted in an appropriation bill on April 6, 1914. 

The prior measure provides that except as otherwise provided, no part of any 
money appropriated in any act shall be used for compensation or payment of 
expenses for accountants or other experts inaugurating new or changing old 
methods of transacting the business of the United States or the District of Co- 
lumbia, unless authority for employment of such services or payment of such 
expenses is stated in specific terms of the act making provision therefor and the 
rate of compensation for such services or expenses is specifically fixed therein, 
or be used for compensation of or expenses for persons, aiding or assisting such 
accountants or other experts, unless the rate of compensation of or expenses for 
such assistants is fixed by officers or employees of the United States or District 
of Columbia having authority to do so, and such rates of compensation or expenses 
so fixed shall be paid only to the person so employed. 

In the act of August 2, 1946, the provision authorizing all executive departments 
tu hire experts or corporations or firms thereof, at not to exceed the highest civil 
service daily rate, or the amount stated in the various bills, was in the opinion 
of the majority of the people with whom I have discussed the matter intended 
directly to authorize the departments to get the personnel to give advice which 
would put us in a position to carry out our functions in a more businesslike man- 
ner. It has been held there was nothing specific in this latter act to indicate that 
the former act is not still in full force and effect, and we wish some indication 
here which will assure the interpretation which we believe was the intent of the 
1946 act. 

Mr. ENGEL. In other words, you are interpreting the 1946 act? 

Colonel Moore. It says, “be deemed to supersede.” This will certainly help in 
the interpretation of the act. 


However, it will be noted that H. R. 6771 as passed by the House of 
Representatives in section 6 thereof contained the following language: 


* * * section 15 of the Act of August 2, 1946 (5 U. S. C. 55a), which super- 
sedes the provisions of section 5 of the Act of April 6, 1941 (56 U.S.C.55) * * *, 
And, in that connection, it was stated on page 23 of House Report No. 
2135, June 2, 1948, as follows: 

On page 57, in section 6 of the general provisions, relating to employment 
of experts as authorized by section 15 of the act of August 2, 1946, the following 
has been inserted: 

“which supersede the provisions of section 5 of the Act of April 6, 1914 (5 
U. 8. C. 55),” 

The insertion of this language will indicate clearly that section 15 of the act 
of August 2, 1946, has the effect of superseding the provisions of section 5 of 
the appropriation act approved April 6, 1914. 

A formal amendment to the above-quoted language was made by the 
Senate to correct the date “1941” to “1914,” and that language as so 
amended was enacted into law. 

As stated above, the language used in section 6 of the 1949 appropri- 


ation act here considered appears more nearly to express an opinion 
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as to the effect of section 15 of the act of August 2, 1946, rather than 
a declaration as to the effect thereafter to be given that section. And 
support for that view is found in the language proposed and the state- 
ments made by Colonel Moore before the House Subcommittee. 
However, it is noted that the language used in the bill, H. R. 6771, as 
passed by the House, is much stronger, and when considered in con- 
junction with the above-quoted statement with respect thereto ap- 
pearing in the House report, reasonably seems to transcend the realm 
of mere legislative opinion as to the effect of section 15 upon the 1914 
statutory provision, and to connote an intent that the recognized effect 
of that section is to be as therein stated. 

In the light of the foregoing, and applying the legal principles above 
discussed, you are advised that the referred-to language in section 6 
of the Military Functions Appropriation Act, 1949, will be regarded 
by this Office as a legislative declaration as to the effect thereafter 
to be given section 15 of the act of August 2, 1946, upon section 5 of 
the act of April 6, 1914. Accordingly, from and after the date of 
enactment of the said 1949 Military Functions Appropriation Act, 
this Office, in the audit and settlement of accounts and claims, will 
regard section 5 of the 1914 statute as having been superseded by 
section 15 of the act of August 2, 1946. 


[B-71989] 


Transfer of Surplus Property—Fair Value—Interagency 
Transfer of Liability 


Where the Government's liability to restore leased premises or make a lump-sum 
payment in lieu of restoration arose while the premises were occupied by naval 
activities under leases obligating naval appropriations, such preexisting obliga- 
tions are not for inclusion in the “fair value” of the leasehold transferred to 
the Veterans’ Administration as the succeeding agency under regulations pur- 
portediy issued pursuant to section 12 of the Surplus Property Act of 1944, 
authorizing the transfer of surplus property from one Government agency to 
another at the “fair value of the property.” 


Comptroller General Warren to the Secretary of the Navy, October 
20, 1948: 


I have your letter of August 18, 1948, requesting reconsideration 
of decision of January 23, 1948, B-71989 (27 Comp. Gen. 391), to the 
Administrator of Veterans’ Affairs, involving a proposed payment of 
$93,000 by the Veterans’ Administration to the United Exchange 
Building Corporation as damages in lieu of restoration of 165,000 
square feet of space in the Exchange Building, Seattle, Washington. 
The space involved was originally occupied by the 13th Naval District 
Headquarters, and was taken over by the Veterans’ Administration 
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under an interagency agreement providing, among other things, that 
the Veterans’ Administration would assume the Navy’s restoration 
liability. 

The facts as reported by the Veterans’ Administration are fully set 
forth in the decision of January 23, 1948, and will not be repeated here. 
It was held in said decision that since it appeared that the Govern- 
ment’s obligation to restore the property involved as of June 30, 
1946, arose, at least in major part, while the property was occupied 
by naval activities under Navy Department leases dating back to 
December 1, 1939, under naval appropriations, there was no authority 
of law to transfer, by interagency agreement or by contract with the 
lessor, or otherwise, such obligation to Veterans’ Administration appro- 
priations as proposed by supplemental agreement No. 4, referred to 
in said decision. 

It is stated in your letter that the Veterans’ Administration now has 
requested the Department of the Navy to make funds available to 
discharge all restoration claims arising from the date of the initial 
occupancy under lease NOy(R)-37909 to June 30, 1946, and that it is 
felt that the interagency agreement concerning the transfer of the 
lease and of the Navy constructed improvements together with the 
assumption of all of the obligations under said lease (including the 
obligation to restore) was authorized by the Surplus Property Act of 
1944, 50 U. S. C. App. 1611, et seg., and War Assets Administration 
regulations issued pursuant thereto. Specifically, you refer to War 
Assets Administration Regulation No. 5, and particularly to section 
8305.7. 

Said regulation, effective October 5, 1945 (the regulation in effect 
at the time the interagency agreement is reported to have been effected), 
provides, in pertinent part, as follows: 


Disposal of leasehold interests and improvements by owning agency—(a) 
Leaseholds. A Government agency owning a leasehold interest or similar right 
of occupancy which is no longer needed by such agency but which is needed by 
another Government agency shall, unless prohibited by the terms of the lease 
or other instrument under which the interest was acquired, transfer such interest 
directly to such other agency without declaring it surplus. Any such transfer 
shall be at the market value, unless transfers, without reimbursement are 
authorized by law, and may be conditioned upon the transferee agency assuming 
all or any obligations incurred by the transferor agency in connection with the 
interest transferred. The owning agency shall take reasonable steps to ascertain 
the needs of Government agencies for such interests, and to this end may utilize 
the facilities of the Public Buildings Administration of the Federal Works 
Agency. If such leasehold or other interest is not claimed by any Government 
agency within a reasonable time and the owning agency has the legal right 
to cancel, such lease or interest shall be cancelled without declaring it surplus. 


Such regulation apparently purports to be based upon section 12 
of the said Surplus Property Act of 1944 (50 U. S. C. 1621), as 
follows: 


Utilization of surplus property by federal agencies. 
(a) It shall be the duty of the Administrator to facilitate the transfer of 
surplus property from one Government agency to other Government agencies for 
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their own use and not for transfer or disposition; and the transfer of surplus 
property under this section shall be given priority over all other disposals pro- 
vided for in this Act [sections 1611-1614, 1615-1630, 1632-1646 of this Appendix], 
except disposals to veterans of property reserved exclusively for veterans under 
subsection (b) of section 16 of this Act [section 1625 (b) of this Appendix]. 
The Administrator shall prescribe a reasonable time within which Government 
agencies shall exercise the priority provided by this subsection, but the time so 
fixed shall not exceed twenty days from the time public notice is given of the 
availability of the surplus property for disposal to Government agencies. 

(b) It shall be the responsibility of all Government agencies, in order to avoid 
making purchases through commercial channels, continuously to consult the 
records of surplus property established by the Surplus Property Administrator 
and to determine whether their requirements can be satisfied out of such surplus 
property. It shall also be the responsibility of the head of each Government 
agency to submit to the Surplus Property Administrator such estimates of the 
needs of the agency and such reports in relation thereto as he may deem necessary 
to promote the fullest utilization of surplus property. It shall be the responsi- 
bility of the Surplus Property Administrator to determine whether Government 
agencies are acquiring surplus property to the fullest possible extent, and to notify 
agencies whenever, in his judgment, they are not so doing. 

(c) The disposal agency responsible for any such property shall transfer it to 
the Government agency acquiring it at the fair value of the property as fixed by 
the disposal agency, under regulations prescribed by the Administrator, unless 
transfer without reimbursement or transfer of funds is authorized under sub- 
section (d) of this section. 

(d) Notwithstanding the provisions of section 34 (a) of this Act [section 
1643 (a) of this Appendix], no Government agency may transfer any property 
to any other Government agency without reimbursement or transfer of funds 
under authority of any law approved prior to June 22, 1944. Any disposal agency 
may transfer surplus property to a Government agency without reimbursement 
or transfer of funds whenever a transfer on such terms by the owning agency 
(by which such property was declared surplus) would be authorized by any law 
approved subsequent to June 21, 1944, to be made to the Government agency 
desiring such property. 


While the statute directs that the disposal agency shall transfer 


‘ surplus property to the Government agency acquiring it at the “fair 


value of the property” as fixed by the disposal agency under regula- 
tions prescribed by the Board, “unless transfer without reimburse- 
ment or transfer of funds is otherwise authorized by law,” the statute 
does not authorize, or purport to authorize, under regulations pre- 
scribed by the Board, or otherwise, the inclusion in the “fair value” 
of the property interest transferred of any sum to cover preexisting 
obligations theretofore incurred by the disposal agency. To the ex- 
tent that the quoted regulation may be viewed as contemplating or 
permitting such a transfer of preexisting obligations against the 
appropriations of the disposing agency to the appropriations of the 
acquiring agency, such regulation does not appear to be authorized 
either by the quoted provisions of the Surplus Property Act or by 
general law. See, in that connection, the statutes and decisions cited, 
quoted, and discussed in the decision of January 23, 1948, to the 
Administrator of Veterans’ Affairs on the present matter, in support 
of the statement of the fundamental rule that representatives of 
Government agencies may not, by agreement among themselves and 
without legislative sanction, expand the availability of their own 
appropriations or transfer liabilities incurred under their own ap- 
propriations to those of another agency. There appears to be nothing 
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in the provision of the Surplus Property Act of 1944, supra, which 
reasonably may be viewed as intending to grant any such sanction 
or to vary such fundamental rule. Moreover, such statute appar- 
ently authorizes the interagency transfer of surplus Government 
property at the “fair value of the property” only where transfer 
without reimbursement is not otherwise authorized by law. In that 
connection, see the provisions of section 1 of the act of August 27, 
1935, 49 Stat. 885, as amended (40 U.S. C. 304 (a)), in effect provid- 
ing, inter alia, for the transfer or reassignment of surplus property 
held under lease to other Federal agencies. 

For such reasons, there appears to be nothing in either the quoted 
provisions of the Surplus Property Act, swpra, or regulations issued 
thereunder, requiring any modification of the conclusions reached 
in the decision of January 23, 1948, holding that Veterans’ Adminis- 
tration appropriations may not be charged for restoration expenses 
incurred by the Navy Department. 

Supplemental agreement No. 4, transmitted here informally by 
office memorandum of September 10, 1948, is returned herewith. 


[B-80582] 


Compensation—Field Deputy United States Marshals—Sal- 
ary v. Fee Basis 


The provisions of section 552 of Title 28 of the United States Code as revised 
by the act of June 25, 1948, authorizing the Attorney General to fix the salaries of 
United States marshals and their deputies and clerical assistants, when consid- 
ered in the light of section 39 of said act, expressly repealing previous legislation 
specifically authorizing the payment of compensation upon a fee basis to such 
field deputy United States marshals, may not be regarded as permitting the em- 
ployment of field deputy marshals upon a fee, as distinguished from a salary, 
basis. 


Comptroller General Warren to the Attorney General, October 22, 
1948: 


There has been considered your letter of September 24, 1948, request- 
ing advice whether this Office would be required to object to payment 
of fees to field deputy United States marshals in view of the fact that 
previous legislation specifically authorizing compensation in that man- 
ner to such deputies was repealed by the 1948 revision of the Judicial 
Code and a new section enacted providing for the fixing of salaries of 
marshals, deputies, and clerical assistants by the Attorney General. 

Prior to the revision of the Judicial Code by the act of June 25, 1948, 
Public Law 773, 80th Congress, 62 Stat. 992, the compensation author- 
ized for deputy marshals and field deputy marshals appeared in 28 
U.S. C. 582, 583, in pertinent part, as follows: 
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Except as provided in section 591 of this title, office deputies and clerical as- 
sistants of the marshal shall receive salaries to be fixed by the Attorney General, 
from time to time, and paid as provided in section 588 of this title. * * 

Section 583. 

Except as provided in section 591 of this title, field deputies to the marshal 
shall each, as his compensation, receive the gross fees, including mileage, as pro- 
viced by law, earned by him, not to exceed $1,500 per fiscal year, or at that rate 
for any part of a fiscal year; and in addition shall be allowed his actual necessary 
expenses, not exceeding $2 a day, while endeavoring to arrest, under process, a 
person charged with or convicted of crime. A field deputy may elect to receive 
actual expenses on any trip in lieu of mileage. In special cases, where in his 
judgment justice requires, the Attorney General may make an additional allow- 
ance, not, however, in any case to make the aggregate annual compensation of 
any field deputy in excess of $2,500 nor more than the gross fees earned by such 


field deputy. 

Those sections of the Code as well as other sections relating to com- 
pensation of deputy marshals were repealed by section 39 of Public 
Law 773, and, in lieu thereof, section 552 of title 28 of the Code was 
revised to read as follows: 


The Attorney General shall fix the salaries of United States marshals and their 
deputies and clerical] assistants. 


The legislative history and the reviser’s notes accompanying the bill, 
H. R. 1374, which became Public Law 773, fail to contain any informa- 
tion indicating whether it was the intention of section 552 of the re- 
vised Code to eliminate the employment of field deputy marshals upon 
a fee basis. However, in the reviser’s notes it is stated that “This 
section extends the salary fixing powers of the Attorney General to the 
marshals and their deputies. Section 582 of title 28 U. S. C., 1940 
ed., referred only to office deputies and clerical assistants.” 

In construing the term, “salary,” as used in Federal statutes, this 
Office generally has distinguished between “salary” and “fee,” in that 
“salary” denotes a periodical payment based upon a time element (per 
hour, day, etc.) whereas “fee” represents compensation for a particular 
act having no relation to time elements. 18 Comp. Gen. 768; 22 id. 
362; and 25 id. 578. Likewise, the courts generally are of the view that 
the word, “salary,” does not embrace “fees.” State ex rel Harrison v. 
Patterson, 132 §. W. 1183; Blick v. Mercantile Trust & Deposit Com- 
pany, 77 A. 844, 846; Cochise County v. Wilcox, 127 P. 758. For a 
definition of “salary,” see Benedict v. United States, 176 U.S. 357. 

It is not understood, and it is not contended, that the authority of the 
Attorney General, as it formerly existed under 28 U. S. C. 582, to fix 
the salaries of office deputy marshals included the authority to fix such 
salaries upon a fee basis. Hence, the extension of that authority to fix 
the compensation of field deputy marshals by the use of substantially 
identical language cannot be said to have conferred any different au- 


thority upon the Attorney General in the absence of a clear indication 
to the contrary. 
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Accordingly, I am of the view that the word, “salary,” as used in 
section 552 of the revised Judicial Code should be given its ordinary 
and generally accepted meaning as not embracing “fees,” and that the 
employment of field deputy marshals upon a fee basis is not authorized 
thereunder. 


(B-79631] 


Used Equipment—Sale or Exchange of Two or More Pieces 
When Acquiring One New Piece—Disposition of Proceeds 
or Excess Exchange Allowance 


An award made pursuant to a bid consisting of an exchange allowance on five 
used Government cameras toward the purchase of one new camera under au- 
thority of section 8 of the administrative expense statute of August 2, 1946, con- 
stitutes a binding contract contemplating not only an exchange of camera equip- 
ment but also an exchange of cash for any difference between the purchase price 
and the trade-in allowance, the amount of such difference, when the trade-in 
allowance is greater than the purchase price, being for crediting to miscellaneous 
receipts under the applicable provisions of the Surplus Property Act of 1944. 


Where, in the exchange of equipment under the provisions of section 8 of the 
administrative expense statute of August 2, 1946, five used cameras are exchanged 
for a new camera, which camera actually is in replacement of but one of the five 
old cameras, the difference between the value of the replaced camera and the 
purchase price of the new one is for charging against the applicable appropria- 
tion and for crediting to miscellaneus receipts in accordance with the provisions 
of the Surplus Property Act of 1944. 


Comptroller General Warren to the Secretary of Commerce, Octo- 


ber 25, 1948: 


Reference is made to letter of August 18, 1948, from the Acting Sec- 
retary of Commerce, transmitting a memorandum dated August 4, 
1948, from the Acting Director of the Bureau of the Census, request- 
ing decision as to the disposition of an amount received by the said 
Bureau as an exchange allowance for cameras in excess of the cost of 
the new camera included in the exchange bid and award, 

The bid, as quoted in the said memorandum, provided that five Re- 
cordak cameras described therein were to be used as an exchange 
allowance on one Recordak camera also described therein. The bid 
further specified $2,400 as the amount of such exchange allowance 
and apparently fixed $1,550 as the price of the new camera, thus result- 
ing in an excess exchange allowance of $850, which amount is reported 
to have been received by the Bureau of the Census and deposited tem- 
porarily in Special Deposits. Decision is requested, in substance, as to 
whether the said bid and the award pursuant thereto constitute a bind- 
ing contract “contemplating an exchange of camera equipment only 
and not an exchange of cash for any difference that may arise between 
purchase price and trade-in allowance”; also whether, if such payment 
of cash is permissible, the amount of such payment may “be deposited 


= 
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into the Special Fund Receipt account 6690, Proceeds of Sales, motor- 
propelled vehicles, etc., and be made available to purchase additional 
microfilm equipment from Recordak Corporation, namely Microfilm 
Readers, without which a Microfilm Camera is of no value.” 

With respect to the bid and award there could be little doubt that 
under the terms thereof the United States would be bound to pay the 
difference between the exchange allowance and the price of the new 
samera, if the latter were higher. Conversely, the contractor would 
appear equally bound to pay the difference between the exchange 
allowance and the purchase price of the new camera, if the latter be 
lower. Hence, the payment of $850 by the contractor was proper. 

Section 8 of the act of August 2, 1946, 60 Stat. 808 (Public Law 600, 
referred to in the said memorandum of August 4, 1948) , provides: 

In purchasing motor-propelled or animal-drawn vehicles or tractors, or road, 
agricultural, manufacturing, or laboratory equipment, or boats, or parts, acces- 
sories, tires, or equipment thereof, or any other article or item the exchange of 
which is authorized by law, the head of any department or his duly authorized 
representative may exchange or sell similar items and apply the exchange al- 


lowances or proceeds of sales in such cases in whole or in part payment therefor : 
Provided, That any transaction carried out under the authority of this section 


shall be evidenced in writing. 

In 27 Comp. Gen. 30, it was held that two or more old units of equip- 
ment may be traded in or sold and the proceeds of the sale applied to- 
ward the purchase of a unit of new equipment if, in fact, the new is 
to be used as a replacement for the old, but if the old equipment is sur- 
plus, the exchange or sale thereof in connection with the purchase of 
new equipment is not authorized, it being for disposition under the 
applicable provisions of the Surplus Property Act of 1944, 58 Stat. 
765, 772. 

Ordinarily a new item of equipment is purchased to replace but one 
item of old equipment. It is only in extraordinary circumstances, 
when the item of new equipment is so far advanced technically and 
performs the work so many times more efficiently than the old equip- 
ment, that it properly may be said that the new equipment is to take 
the place of more than one item of old equipment. Accordingly, on 
the basis of the present record it is to be presumed that the new 
Recordak camera actually is in replacement of but one of the five old 
Recordak cameras. 

Based upon that presumption, not only would it be required that 
the $850 received from the contractor be deposited and covered into 
the Treasury of the United States as miscellaneous receipts but there 
also would be required to be deposited, as such, the difference between 
the value of the replaced Recordak camera and the balance of $1,550 
allowed by the contractor toward the purchase price of the new 
camera. The difference involved would be for charging against the 
applicable appropriation. 

Your questions are answered accordingly. 
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[B-79004] 


Compensation—Within-Grade Salary Advancements—Res- 
toration Following Demotion 


Where an employee was reduced in grade and salary as a result of a realloca- 
tion, and subsequently, upon appeal, his grade was changed to an intermediate 
grade, the restoration of the employee to his former salary in a grade lower 
than that originally held may not be regarded as an “equivalent increase in 
compensation” as defined in section 25.223 of the Periodic Within-Grade Salary 
Advancement Regulations, and, therefore, such an employee may be restored to 
the salary rate of his former grade plus any periodic advancement he would 
have received had he not been so reduced. 


It is the duty and responsibility of administrative agencies, either with or with- 
out an appeal by an employee, to correct personnel actions attended by salary 
reductions which are improperly taken or which have abridged a right of the 
employee, and such restoration in salary, even when based upon a ruling of a 
departmental Grievance Board or departmental Efficiency Rating Committee, 
need not be regarded as an “equivalent increase in compensation” within the 
meaning of section 25.223 of the Periodic Within-Grade Salary Advancement 
Regulations, so as to cause the commencement of a new waiting period fur within- 
grade advancement. 


Comptroller General Warren to the Secretary of the Army, October 
26, 1948: 


There has been considered your letter of July 28, 1948, submitting 
for decision certain questions involving the effect of section 25.223 
of the Rules and Regulations of the Civil Service Commission upon 
the granting of periodic pay increases; also, you desire answers to 
questions concerning the provisions of the act of June 10, 1948, Public 
Law 623, 80th Congress, 62 Stat. 354, amending the act of August 
24, 1912, 5 U. S. Code 652, to provide for payment of compensation 
to employees restored to duty following improper removals or suspen- 
sions from the service. 

Section 25.223 of the Rules and Regulations of the Civil Service 
Commission specifying certain conditions under which pay increases 
are not to be regarded as equivalent increases in compensation within 
the meaning of subsection (b) of section 7 of the Classification Act 
of 1923, as amended, 55 Stat. 613, such as ordinarily would preclude 
an employee from receiving a within-grade salary advancement, pro- 
vides, in pertinent part, as follows: 

(a) “Equivalent increase in compensation” means any increase or increases in 
basic compensation which in total, at the time such increase or increases are 
made, are equal to or greater than the smallest compensation increment in the 
lowest grade in which the employee has served during the time period of twelve 
or eighteen months, as the case may be. 


(b) The following, among others, are not “equivalent increases in compensa- 
tion”: 


. * * ” ” . +. 
(4) An increase upon restoration of an employee to the grade and salary from 
which he was previously reduced or demoted, when the restoration is effected to 
correct an error in the reduction or demotion, or is the result of a decision of a 
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statutory efficiency rating board of review, a reduction-in-force appeal, the real- 
location of his position to its former grade on appeal, or an appeal under section 
14 of the Veterans’ Preference Act of 1944. 


Your first question under that regulation involves an employee 
whose position was reallocated from the third step in CAF-10 ($4,- 
776.60 per annum) to the top step in CAF-8 ($4,525.80 per annum), 
but which, upon appeal, was changed to CAF-9. You desire to know 
whether the employee may be restored to the salary rate in CAF-9 
corresponding with the salary rate he previously attained in CAF-10, 
plus one within-grade salary advancement which ordinarily he would 
have received had he not been in the top step of CAF-8; or, whether 
a full restoration to the previous grade and salary is necessary before 
the regulations may be applied to dismiss restoration to a former salary 
rate as an “equivalent increase in compensation.” 

It appears that the regulation in question was predicated, in part, 
upon Office decision of January 4, 1944, 28 Comp. Gen. 486, which held 
as follows (quoting the second part of the syllabus) : 

In the case of an employee who was reduced in grade and salary on the basis of 
his efficiency rating, and subsequently restored to his former grade and salary as 
the result of an appeal to an efficiency rating board, the restoration of the em- 
ployee to his former position need not be regarded as an “equivalent increase in 
compensation” within the meaning of the within-grade salary-advancement stat- 
ute of August 1, 1941, and, therefore, such an employee may be restored to the 
salary rate of his former grade plus any automatic promotion he would have 
received had he not been so reduced. 

The reason underlying that decision, as stated therein, was the fact 
that it was believed the applicable law and regulations intended that 
the employee there involved be restored in the salary rate which he 
would have received if he had been given the proper efficiency rating 
in the first instance. 

While your first question involves the restoration to an intermedi- 
ate grade following an appeal from a reallocation, there appears no 
cogent reason why the above decision in 23 Comp. Gen. 486, should not 
be applicable to the instant matter, there being involved the same un- 
derlying principles. Accordingly, the restoration of the employee to 
his former salary, even though in a grade lower than that formerly 
held, is not to be regarded as an “equivalent increase in compensation,” 
and he was entitled to a within-grade salary advancement of the next 
step in grade CAF-9 effective the same date as the restoration, pro- 
viding all other conditions of the within-grade promotion statute have 
been met. C/. 27 Comp. Gen. 278. 

Your second and third questions, stated as relating to personnel 
actions attended by salary reductions which are improperly taken or 
which have abridged a right of an employee, are as follows: 

2. Is it necessary that an appeal be submitted by the employee, or may the De- 
partment correct improper actions of its own motion, without considering the 
salary restoration as an “equivalent increase”? 

3. Does the exception as to “equivalent increase” apply in the event that a 
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Grievance Board or an Efficiency Rating Committee of this Department acts as the 
adjudicating body for an appeal in those instances where the initial appeal is 
not made to the Civil Service Commission’s Board of Appeals and Review or 
Efficiency Rating Board of Review? 

In regard to those two questions your attention is invited to the 
additional wording now appearing in section 25.223 of the regulations, 
previously quoted, which does not appear in that section as quoted in 
your letter, namely, that a restoration effected to correct an error in a 
reduction or demotion is included as one of the actions which is not 
to be regarded as an “equivalent increase in compensation.” That 
wording was added by an amendment to the regulations dated January 
16, 1948, effective February 1, 1948. See Chapter Z1-319 of the 
Federal Personnel Manual. 

Referring specifically to question No. 2, section 25.251 of the Rules 
and Regulations of the Civil Service Commission provides as follows: 

Sec. 25.251. Effect of efficiency-rating changes. In the event a change or ad- 
justment is made in an officer’s or employee’s current efficiency rating, either by 
administrative action or as the result of a review and determination by a board 
of review in accordance with the provisions of section 9 of the Classification Act 
of 1923, as amended, the employee's eligibility for salary advancement shall be 
determined according to the efficiency rating as changed or adjusted and other 
conditions of the salary advancement plan, and any periodic within-grade salary 
advancement to which he may be entitled shall be made effective as of the date 
he would have received the advancement had no error been made in the original 
rating. 

There is no requirement in the foregoing regulations that an em- 
ployee initiate the action for correction of an error in the reduction 
of his grade or salary. Moreover, the adjustment of such errors by 
the Department without an appeal from an employee would appear to 
be an administrative duty and responsibility. 

In the light of the foregoing, the first part of question 2 is answered 
in the negative and the last part thereof, in the affirmative; also, 
question 3 is answered in the affirmative. 

The questions presented in your letter arising under Public Law 
623, supra, are (1) whether the provisions of that act are applicable 
to cases of changes in grade coupled with a salary reduction, and (2) 
whether the compensation provisions thereof are retroactive in any 
respect. 

The act of June 10, 1948, Public Law 623, amending the act of 
August 24, 1912, sets forth certain procedures to be followed in the 
removal or suspension without pay of persons in the classified civil 
service of the United States and provides for payment of compensation 
under various circumstances to employees restored or reinstated after 
improper removals or suspensions for the periods of such removals or 
suspensions without pay, less amounts earned by such employees during 
those periods. 

In decision of September 28, 1948, to the President, United States 
Civil Service Commission, B-79027, 28 Comp. Gen. 200, it was held that 
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the act of August 24, 1912, as amended by the act of June 10, 1948, 
did not apply to demotions. Also, it was held that no retroactive effect 
whatsoever may be given to the statute so as to cover removals or 
suspensions accomplished prior to its effective date. Your questions 
under Public Law 623, therefore, are fully covered by that decision, 
a copy of which is enclosed for your convenience. 


[B-80232] 
Bids—Mistakes—Sales of Surplus Property 


Where an invitation to bid for the purchase of surplus property was clear and 
unambiguous and the contracting officer had no notice of an alleged mathematical 
error of the bidder in computing its bid price until after award, such mistake 
must be regarded as unilateral—not mutual—due solely to the bidder’s negligence, 
and as not entitling it to any relief on account of such erroneous bid which, 
having been accepted by the Government in good faith, consummated a valid and 
binding contract. 


Comptroller General Warren to the Secretary of the Army, October 
26, 1948: 


I have your letter of September 16, 1948, with enclosures, relative 
to an error alleged by General Products, Inc., Pittsburgh, Pennsyl- 
vania, to have been made in its bid on which contract No. W 28-024— 
(A, A.-1)-S-666 dated August 5, 1948, was awarded. You request 
a decision as to whether the contract may be canceled as requested by 
the corporation. 

Under date of July 12, 1948, the Raritan Arsenal, Metuchen, New 
Jersey, by invitation No. 28-024-S—49-6, requested bids—to be opened 
July 27, 1948—for the purchase of certain surplus property from the 
Government. The property offered for sale included lots A to W, 
inclusive, each of which covered 1,000 packages of new paper, lens, 
tissue, 714”’ by 11”’, approximately 500 sheets per package, and lot X 
covering 1,126 packages of the same paper. ‘The estimated cost of the 
lens tissue paper was stated in the invitation to be 30 cents per package 
or $300 per lot for each of lots A to W, inclusive, and $337.80 for lot X. 

In response to the invitation, General Products, Inc., submitted a 
bid dated July 26, 1948, wherein it offered to purchase lots A to X, 
inclusive, for $215 per lot. The bid of.the corporation was accepted 
as to lots A to X, inclusive, on August 5, 1948. 

By letter dated August 28, 1948, General Products, Inc., advised 
the contracting officer that it “hurriedly assembled” the figures in 
order to get the bid ready before the opening date and that in so doing 
a mathematical error was made which was explained as follows: 

The standard size tissue of this type is 24’’ x 36’’. Since the size on this 
offering is 74%4’’ x 11’’, I divided this size into the larger standard size and got 3. 

8469524919 
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I therefore based my bid on 14 of the standard size. However, a re-examination 
proved that the correct answer was 9, and my bid should have been based on 
\% of standard size. 


The corporation stated therein that the error in its bid was “in no 
way the fault of the Raritan Arsenal, by whom the lot was sold. The 
merchandise was fairly and clearly represented and the error was 
entirely mine.” 

The invitation issued in the present case was clear and unambiguous 
and left no room for doubt that the lens tissue paper offered for sale 
under lots A to X, inclusive, was 7144’’ x 11’’.. The responsibility for 
the preparation of the bid submitted in response thereto was upon the 
bidder. See Frazier-Davis Construction Company v. United States, 
100 C. Cls. 120, 163. If, as stated in its letter of August 28, 1948, 
General Products, Inc., made an error in the method used in computing 
it bid price, such error was due solely to its own negligence—as ad- 
mitted by the corporation—and was in no way induced or contributed 
to by the Government. Any error that was made in the bid was 
unilateral—not mutual—and, therefore, does not entitle the corpora- 
tion to relief. See Ogden and Dougherty v. United States, 102 C. Cls. 
249, 259; Saligman, et al. v. United States, 56 F. Supp. 505, 507; 
Steinmeyer, et al. v. Schroeppel, 226 Ill. 9, 80 N. E. 564; and Holmes 
v. Cameron, et al., 267 Pa. 90,110 A. 81, 82, wherein the Supreme Court 
of Pennsylvania said: 

* * * There is nothing to take this case out of the general rule that, in the 
absence of fraud, a party will not be relieved from a contract because of his own 
mistake. 

In a memorandum dated September 7, 1948, the contracting officer 
stated : 

Because of the wide variances in prices ordinarily received on bids for sales, 
the alleged error was not evident to the Contracting Officer prior to award. 

In view of the wide range of prices received on waste, salvage, and 
surplus property, a mere difference in price bid would not necessarily 
place a contracting officer on notice of the probability of error in a 
bid for the purchase thereof from the Government as would a like 
difference in the prices quoted on new equipment, supplies, ete. to be 
furnished the Government. See 16 Comp. Gen. 596; 17 7d. 388; id. 
601: id. 976. The present record indicates that the bid of General 
Products, Inc., was accepted in good faith, no error having been 
alleged until more than three weeks after award. Also, the prices 
quoted by the corporation for the lens tissue paper covered by lots 
A to X, inclusive—which was classified as new—are less than the esti- 
mated cost of the paper to the Government; hence, the enforcement 
of the contract would not appear to be unconscionable. Consequently, 
there would appear to be no basis on which it could be held that the 
acceptance of the bid did not consummate a valid and binding con- 
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tract. See United States v. Purcell Envelope Company, 249 U. S. 
313; and American Smelting and Refining Company v. United States, 
259 U. S. 75. The right which vested in the Government upon such 
acceptance cannot be given away or surrendered by any officer of the 
Government. See United States v. American Sales Corporation, 27 
F. 2d 389, affirmed 32 F. 2d 141, certiorari denied 280 U. S. 574; 
Pacific Hardware and Steel Company v. United States, 49 C. Cls. 
327, 335; and Bausch & Lomb Optical Company v. United States, 
78 C. Cls. 584, 607, certiorari denied 292 U. S. 645. 

Accordingly, I find no legal basis for relieving General Products, 
Inc., from obligation under contract No. W 28-024-(A. A.-1)-S-666. 

The papers, with the exception of the statement of September 7, 
1948, from the contracting officer, are returned herewith. 


[B-79178] 


Navy Officers Wholly Retired—One Year’s Pay—Computa- 
tion on Basis of Permanent or Temporary Rank 


The ruling in 24 Comp. Gen. 934—that the one year’s pay to be paid to a Regu- 
lar Navy officer who, while temporarily serving in a higher rank under authority 
of the act of July 24, 1941, is wholly retired from the service under section 1454, 
Revised Statutes, for disability not the result of any incident of the service, 
should be computed on the basis of the pay of his permanent rank—is not affected 
by the provisions of section 316 (j) of the Officer Personnel Act of 1947, or the 
amendment of February 21, 1946, to section 10 of the act of July 24, 1941, authoriz- 
ing the computation of retired pay of an officer on the basis of the pay of his 
temporary rank. 27 Comp. Gen. 152, distinguished. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
October 27, 1948: 


Reference is made to your letter of August 5, 1948, enclosing a letter 
from the Chief of the Bureau of Supplies and Accounts, and request- 
ing decision as to whether the ruling in decision of June 26, 1945, 
24 Comp. Gen. 954, to the effect that the “one year’s pay to be paid to 
an officer of the Regular Navy who, while temporarily serving in a 
higher rank under authority of the act of July 24, 1941, is wholly 
retired from service under section 1454, Revised Statutes, for disability 
not the result of any incident of the service, should be computed on 
the basis of the pay of his permanent rank, and not that of his tem- 
porary rank,” is still applicable in determining the basis for computing 
the one year’s pay (base pay plus longevity) to which an officer wholly 
retired under the provisions of section 1454, Revised Statutes (34 
U.S. C. 418). is entitled, or whether, by reason of the provisions of 
section 316 (j) of Title IIT of the Officer Personnel Act of 1947 
(approved August 7, 1947, 61 Stat. 868), the one year’s pay is to be 
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computed on the basis of the temporary rank held on the effective 
date of being wholly retired, if such rank is higher than the temporary 
rank in which the officer served satisfactorily prior to July 1, 1946. 
Also, you request decision as to whether, by reason of the provisions 
of section 8 of the act of February 21, 1946, 60 Stat. 28 (34 U.S. C. 
3501), amending section 10 of the act of July 24, 1941, 55 Stat. 605, 
the one year’s pay in such cases is to be computed on the basis of the 
highest temporary rank in which the officer served satisfactorily prior 
to July 1, 1946, if such temporary rank is higher than the temporary 
rank he held under Title III of the Officer Personnel Act of 1947, at 
the time of his being “wholly retired from service with one year’s pay.” 


Section 1454, Revised Statutes (34 U.S. C. 418), provides as follows: 


When said board finds that an officer is incapacitated for active service and that 
his incapacity is not the result of any incident of the service, such officer shall, 
if said decision is approved by the President, be retired from active service on 
furlough pay, or wholly retired from service with one year’s pay, as the President 
may determine. 


Section 316 (j) of the act of August 7, 1947, 61 Stat. 868 (34 U.S. C., 
Supp. 1, 410m), provides that: 


Any officer serving in the grade of rear admiral or below under authority of 
this title by virtue of a temporary appointment therein. shall, if retired while so 
serving, be retired in the grade in which serving with retired pay based on the 
active-duty pay to which he was entitled at the time of retirement unless other- 
wise entitled to higher retired grade or pay. 


Section 8 of the act of February 21, 1946, 60 Stat. 28 (34 U.S. C. 
350i), is, in part, as follows: 


(b) (1) Personnel of the retired list returned to an inactive status with higher 
rank pursuant to subsection (a) shall receive retired pay computed at the rate 
prescribed by law and applicable in each individual case but based upon such 
higher rank. 

(2) Personnel of the active list of the Regular Navy and Marine Corps and 
personnel of the Fleet Reserve and Fleet Marine Corps Reserve appointed or 
advanced under the authority of this Act shall, when subsequently retired, if 
not otherwise entitled to the same or higher grade and rank or retired pay, be 
advanced to the highest grade and rank in which, as determined by the Secretary 
of the Navy, they served satisfactorily under temporary appointments, and shall 
receive retired pay computed at the rate prescribed by law and applicable in 
each individual case but based upon such higher rank. 

” * ~ o . > a. 


(e) The highest rank in which an officer served on or prior to June 30, 1946, 
or if a prisoner of war at any time during World War II tne highest rank to 
which an officer was temporarily appointed pursuant to the provisions of this 
Act, is the highest rank in which the officer may be retired and upon which his 
retired pay may be based pursuant to this section unless under provisions of 
law other than those contained within this section he is entitled to a higher 
rank on the retired list or to a higher retired pay, or unless at the time of retire- 
ment he is serving in a higher permanent grade or rank. 


In the above-mentioned letter from the Bureau of Supplies and 
Accounts, it is pointed out that the decision of June 26, 1945, 24 
Comp. Gen. 934, was rendered prior to the enactment of the act 
of February 21, 1946, amending section 10 of the act of July 24, 
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1941, and that at that time the only authority for the retirement of 
an officer with retired pay based upon higher temporary rank was 
set forth in section 8 of the act of July 24, 1941 (34 U.S. C. 350g), 
and section 6 of the act of June 30, 1942 (50 U. S. C. 811). The 
latter act suspended permanent promotions of officers of the Navy 
and section 6 thereof provided that any officer of the Regular Navy 
below the grade of vice admiral transferred to the retired list upon 
attaining the age of 64 years while serving under a temporary ap- 
pointment pursuant to the act of July 24, 1941, shall be retired in 
such temporary grade with retired pay at the rate of 75 percent 
of his active duty pay at the time of retirement. Section 8 of the 
act of July 24, 1941, authorized the payment of retired pay based 
upon the grade held under temporary appointment pursuant to that 
act in the case of an officer or enlisted man incurring physical dis- 
ability in line of duty in time of war or national emergency while 
serving under such temporary appointment. 

Section 1454, Revised Statutes, supra, authorizes officers to be 
“wholly retired from service with one year’s pay,” that is, discharged 
from the service, for incapacity not the result of any incident of the 
service. Under the provisions of section 1457, Revised Statutes (34 
U. S. C. 389), the names of officers wholly retired from the service 
are omitted from the Navy Register, and after an officer has been 
“wholly retired” his status is that of a private citizen. See Miller v. 
United States, 19 C. Cls. 338. It seems clear that the lump-sum pay- 
ment made to an officer who is wholly retired is not “retired pay.” 

Under the above-quoted provisions of section 8 of the act of Feb- 
ruary 21, 1946, personnel on the active list when subsequently retired, 
and personnel on the retired list when returned to an inactive status, 
are entitled to be advanced to, or have, the highest grade and rank 
in which, as determined by the Secretary of the Navy, they served 
satisfactorily under a temporary appointment, and are entitled to 
retired pay computed at the rate prescribed by law but based upon 
such higher rank, if not otherwise entitled to the same or higher 
rank or retired pay. The said provisions specifically refer only to 
personnel on the retired list returned to an inactive status and per- 
sonnel on the active list when subsequently retired, and to the retired 
pay to which such personnel are entitled. There is nothing in the 
language of the act of February 21, 1946, or in its legislative history 
to indicate that its provisions relating to retired pay were intended 
to be applicable to officers “wholly retired” from the Navy, and hence 
it must be concluded that such act does not authorize the computation 
of the one year’s pay provided by section 1454, Revised Statutes, on 
the basis of the pay of a temporary rank. Cf. Miller v. United States, 
69 C. Cls. 750; Hannum v. United States, 226 U. S. 436. 
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Similarly, section 316 (j) of the Officer Personnel Act of 1947, 
supra, has reference to the retirement and the retired pay, of officers 
serving under temporary appointments, and there is nothing in the 
language of that act or its legislative history to suggest that it was 
the intent of the Congress to change, in any way, the law respecting 
the computation of the lump-sum payment provided for officers 
“wholly retired” from the Navy pursuant to section 1454, Revised 
Statutes, supra. 

In the decision of September 3, 1947, 27 Comp. Gen. 152, cited by the 
Bureau of Supplies and Accounts, it was held, quoting from the 
syllabus, that: 


A Regular Navy officer serving under a temporary appointment in a rank higher 

than that of his permanent rank who, with the President’s approval, was retired 
for physical disability not incident to the service on furlough pay pursuant to 
section 1454, Revised Statutes, is entitled under section 10 (b) (2) of the act of 
July 24, 1941, as amended, to have his retired pay computed on the basis of his 
higher temporary rank—it having been administratively determined that he 
served satisfactorily therein—at the rate of one-half of the base and longevity pay 
of such rank as prescribed by section 1593, Revised Statutes. 
That decision was based upon the express recognition in section 1593, 
Revised Statutes (34 U. S. C. 998), that an officer retired on furlough 
pay pursuant to section 1454, Revised Statutes, supra, is an officer on 
the retired list. However, as stated above, section 1457, Revised Stat- 
utes (34 U. S. C. 389), specifically excludes from the retired list the 
names of officers “wholly retired” pursuant to the said section 1454. 

Accordingly, in answer to your questions, I have to advise that the 
above-quoted provisions of the acts of February 21, 1946, and August 
7, 1947, are not to be considered as authorizing or requiring any change 
in the rule stated in the decision of June 26, 1945, 24 Comp. Gen. 934, 
to the effect that the one year’s pay to be paid to an officer of the Regu- 
Jar Navy who, while serving in a higher rank under a temporary 
appointment, is wholly retired from service pursuant to section 1454, 
Revised Statutes, swpra, for disability not the result of any incident of 
the service, should be computed on the basis of the pay of his permanent 
rank, and not that of his temporary rank. 


[B-80638] 


Compensation — Differential — Selective Service System 
Employees 


Under section 301 of Executive Order No. 10000, issued pursuant to section 207 
of the Independent Offices Appropriation Act, 1949, as amended, authorizing the 
temporary continuance of additional compensation payments for positions out- 
side continental United States on the basis of previously existing administrative 
practices in effect prior to April 20, 1948, such differential payments, not in excess 
of 25 percent of the rates paid for comparable services in continental United 
States, may be paid to Selective Service System employees in Alaska, Hawaii, 
Puerto Rico, and the Virgin Islands, even though the System, as presently con- 
stituted, did not exist prior to April 20, 1948. 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 267 


Comptroller General Warren to the Director of Selective Service, 


October 27, 1948: 


Reference is made to your letter of September 30, 1948, file 149-1, 
in which you request decision upon the question of whether the Se- 
lective Service System, operating under the Selective Service Act of 
1948, 62 Stat. 604, properly may pay a salary differential to certain of 
its officers and employees in Alaska, Hawaii, Puerto Rico, and the Vir- 
gin Islands, pending issuance of instructions and rates by the Civil 
Service Commission in accordance with Executive Order No. 10000, 
dated September 16, 1948. 

The Selective Service System as it now exists was established by 
section 10 of the Selective Service Act of 1948, approved June 24, 1948, 
62 Stat. 618, which, among other things, transferred to the Selective 
Service System and the Director of Selective Service the functions of 
the Office of Selective Service Records and of the Director of the Office 
of Selective Service Records. The Office of Selective Service Records, 
headed by a Director, was established by Public Law 26, approved 
March 31, 1947, 61 Stat. 31, for the purpose of liquidating the Selective 
Service System—which had been created pursuant to authority con- 
tained in section 10 of the Selective Training and Service Act of 1940, 
approved September 16, 1940, 54 Stat. 893—following the termination 
of the functions of that agency and for the purpose, among others, of 
preserving and servicing the Selective Service records. 

It is understood from your letter (1) that the compensation for 
certain positions in Alaska, Hawaii, Puerto Rico, and the Virgin 
Islands with the Selective Service System, under the Selective Train- 
ing and Service Act of 1940, was fixed in accordance with the Classifi- 
cation Act of 1923, 42 Stat. 1488, as amended, at rates of pay equal to 
those paid for the same or similar services performed in the continental 
United States, plus a differential of not to exceed 25 per centum; (2) 
that when the Office of Selective Service Records was established com- 
pensation was not fixed in accordance with the Classification Act of 
1923, as amended, and a differential was not paid; and (3) upon the 
reestablishment of the Selective Service System, under the Selective 
Service Act of 1948, the compensation for certain positions in Alaska, 
Hawaii, Puerto Rico, and the Virgin Islands again has been fixed in 
accordance with the Classification Act of 1923, as amended, at rates 
of pay equal to those paid for the same or similar services in the con- 
tinental United States, plus a differential of not to exceed 25 per 
centum. 

Prior to the enactment of section 207 of the Independent Offices Ap- 
propriation Act, 1949, approved April 20, 1948, 62 Stat. 194, this Office 
in a number of decisions had recognized the long-existing administra- 
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tive practice of providing compensation for positions outside the con- 
tinental United States, which included a differential of not to exceed 
25 per centum in addition to the rates of compensation provided for 
comparable Government positions in the continental United States. 
See 26 Comp. Gen. 660, and cases therein cited. The purpose of said 
section 207 of the Independent Offices Appropriation Act, 1949, as 
originally enacted, was to make uniform that recognized practice. See 
page 4 of House Report 1288, 80th Congress, second session. That 
purpose does not appear to have been changed by the amended wording 
of the section contained in section 104 of the Supplemental Inde- 
pendent Offices Appropriation Act, 1949, Public Law 862, approved 
June 30, 1948, 62 Stat. 1205, which provides: 


Sec. 104. Section 207 of the Independent Offices Appropriation Act, 1949, is 
hereby amended to read as follows: 

“Sec. 207. Any appropriations or funds available to the executive departments, 
independent establishments, and wholly owned Government corporations for the 
payment of salaries and compensation to persons stationed outside the continental 
United States or in Alaska whose rates of basic compensation are fixed by statute, 
shall be available for the payment of additional compensation to such persons 
based on living costs substantially higher than in the District of Columbia, or 
conditions of environment which differ substantially from conditions of environ- 
ment in the States and warrant additional compensation as a recruitment incen- 
tive, or both such factors : Provided, That such additional compensation except as 
otherwise specifically authorized by law, shall be paid only in accordance with 
regulations prescribed by the President establishing rates of such additional 
compensation and defining the area, groups of positions, and classes of persons 
to which each such rate applies: Provided further, That no additional compensa- 
tion based on living costs substantially higher than in the District of Columbia 
shall be paid under this section to any person who is entitled to receive a cost-of- 
living allowance under section 901 (2) of the Foreign Service Act of 1946 or section 
204 of this Act: Provided further, That such additional compensation shall not 
exceed in any instance 25 per centum of the rate of basic compensation: Provided 
further, That this section shall be effective sixty days after the date of approval 
of this Act, or on such earlier date as may be specified in regulations issued by 
the President hereunder, and additional compensation payable under regulations 
and procedures in effect on the date of approval of this Act may continue to be 
paid until the effective date of this section.” 


Since, by specific provision, said section of the statute was not to 
become effective until “sixty days after the date of approval of this 
Act, or on such earlier date as may be specified in regulations issued by 
the President” there apparently is no question that ample authority 
existed when the Selective Service System was established by the Selec- 
tive Service Act of 1948 for authorizing the payment of a differential 
to the occupants of positions with the Selective Service System in 
Alaska, Hawaii, Puerto Rico, and the Virgin Islands, in accordance 
with the practice which had been recognized prior to the enactment 
of that section. Your inquiry more particularly appears to be whether, 
under the wording of the regulations providing for the payment of a 
differential which were prescribed by the President under Executive 
Order No. 10000, dated September 16, 1948, a differential may con- 
tinue to be paid. That Executive order, inter alia, directs the Secretary 
of State as to foreign areas, and the Civil Service Commission as to 
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Territories, to fix the additional compensation rates as well as the 
areas to which each such additional compensation rate shall apply. 
Section 301 of that Executive order provides: 

Sec. 301. Temporary regulations—During the period commencing with the 

date of this order or the effective date of section 207 of the Act (as defined in 
section 101 hereof), whichever shall occur earlier, and ending on a date or dates 
fixed by the Secretary of State and the Civil Service Commission, respectively, as 
the effective dates of the designation of places and of the fixing of additional rates 
of compensation, under Parts I and II of this order, but in no event later than 
January 1, 1949, and notwithstanding the provisions of Parts I and II of this 
order, the payment of salaries and compensation (including the payment of addi- 
tional compensation) of persons subject to the provisions of said section 207 shall 
be governed by the regulations and practices in effect in the respective Executive 
departments, independent establishments, and wholly owned government corpo- 
rations immediately prior to April 20, 1948. Executive Order No. 9962 of May 
24, 1948 is hereby revoked. [Italics supplied.] 
Inasmuch as the Selective Service System, as presently constituted, 
was not in existence immediately prior to April 20, 1948, the specific 
question appears to be whether there now exists any basis for payment 
of additional compensation. 

While a strict construction of that section might warrant a conclu- 
sion that at the present time there exists no basis upon which addi- 
tional compensation could be paid to employees of the Selective Service 
System at points of duty outside the continental United States for 
the reason that there was no practice in effect in the Selective Service 
System of paying additional compensation immediately prior to April 
20, 1948, yet, having in mind that the purpose of the legislation author- 
izing the payment of additional compensation was to make uniform 
a previously existing practice and that the apparent purpose of sec- 
tion 301 of the Executive order, supra, was to authorize payments to 
continue in accordance with that previously existing practice until 
such time as specific rates and areas have been prescribed by the Sec- 
retary of State and the Civil Service Commission, this Office would 
not be required to object to the payment of additional compensation to 
employees of the Selective Service System in Alaska, Hawaii, Puerto 
Rico, and the Virgin Islands, in amounts not exceeding 25 per centum 
of the rates paid for the same or similar services in the continental 
United States. 

However, it should be noted that under section 207 of the Inde- 
pendent Offices Appropriation Act, 1949, as amended, swpra, and the 
regulations issued thereunder, such additional compensation no longer 
may be considered as compensation fixed for a position and payable to 
the occupant of a position as part of the salary for that position, but 
now is additional compensation payable upon a personal basis, and by 
section 208 (b) of Executive Order No. 10000 (contrary to the pre- 
viously recognized practice) it may not be included in the base used 
in computing overtime, holiday pay, and retirement deductions. 
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CB-51701] 





Transportation—Dependents of Persons Reported as In- 
jured, Dead, Missing as the Result of Military or Naval Oper- 
ations 


The provisions of section 9 of the Missing Persons Act, as amended, that admin- 
istrative determinations as to death or finding of death, etc., shall be conclusive, 
do not include the power finally to determine disputed questions of law as to the 
construction to be placed upon the provision in section 12 of said act authoriz- 
ing the transportation of dependents and household effects at Government ex- 
pense of persons officially reported as injured, dead, missing as the result of mili- 
tary or naval operations. 


An administrative determination that the circumstances surorunding the death 
of a person while on active duty are such as to bring it within the purview of 
section 12 of the Missing Persons Act, as amended, authorizing the transporta- 
tion of dependents of persons officially reported as injured, dead, missing as the 
result of military or naval operations, may not be regarded as conclusive within 
the meaning of section 9 of said act so as to entitle the dependent of such a 
person to payment of transportation expenses where the record fails to disclose 
that the person was killed “as the result of military or naval operations.” 


Comptroller General Warren to the Secretary of the Navy, October 
28, 1948: 


There has been considered your letter of November 13, 1947, re- 
questing reconsideration of decisions of January 10, 1946, and May 14, 
1947 (B-51701), involving the right of the widow of Lieutenant 
Russell P. Cunningham, U. 8. Navy, to transportation at Government 
expense from Corona, California, to her home, under that part of sec- 
tion 12 of the Missing Persons Act of March 7, 1942, 56 Stat. 146, 
as amended, which provides for transportation of dependents and 
household effects at Government expense of any person on active duty 
who is officially reported as “injured, dead, missing as the result of 
military or naval operations, interned in a neutral country, or cap- 
tured by the enemy.” 

In the decision of January 10, 1946, it was concluded that, on the 
basis of the existing record, it was not established that Lieutenant 
Cunningham died “as the result of military or naval operations” so 
as to entitle his dependent wife to transportation at Government ex- 
pense. Thereafter, on May 10, 1946, the Secretary of the Navy re- 
quested reconsideration of that decision on the basis of a report dated 
June 17, 1944, of the House Naval Affairs Committee, which stated 
that the phrase “as the result of military or naval operations” was 
intended to apply to personnel officially reported as “missing” and 
not to personnel reported as “injured” or “dead.” In reply to such 
request it was conceded, in decision of May 14, 1947 (B-51701), that 
a literal reading of the provision in question in section 12 of the 
Missing Persons Act strongly supports the view that the words “as 
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the result of military or naval operations” were intended to modify 
only the word “missing” and not the preceding words “injured” or 
“dead,” but it was pointed out in that decision that the legislative 
history of the provision is highly persuasive that such was not the 
intent and that “it is significant that from the beginning the Navy 
Department,” as well as this Office, viewed the limitation as legis- 
latively intended to apply to persons officially reported as “dead” the 
same as to those officially reported as “missing.” And, after discuss- 
ing the legislative history of that provision, it was concluded that 
“there does not appear to be a sufficient basis now to reverse the prior 
decisions based on such legislative history and applied and followed 
throughout the period of hostilities and to substitute a literal inter- 
pretation of the provision, in disregard of such legislative history.” 

It now is suggested that under the “sweeping powers” conferred 
upon the heads of departments by section 9 of the Missing Persons 
Act, as amended, administrative determinations of questions of law 
should be accepted by this Office as final and conclusive; and it is 
urged that prior to either the decision of January 10, 1946, or the 
decision of May 14, 1947, the Navy Department had issued instructions 
regarding the administration of the Missing Persons Act, which were 
not mentioned in its prior submissions of August 9, 1945, and May 10, 
1946, and that “the Assistant Comptroller General had not been made 
aware of the Navy Department’s administrative interpretation of 
Section 12 of the Act when his decisions of January 10, 1946, and 
May 14, 1947, were rendered.” In view thereof, decision is requested 
on two questions, as follows: 

(1) Will your office be required to object to payment of transportation allow- 
ances to the dependent of the late Lieutenant Cunningham, or to other persons 
similarly situated? 

(2) If the answer to question (1) is in the affirmative, and your office will 
object to such payment in an individual case, would the objection be removed 
upon a specific determination by the Secretary of the Navy or his designee that 
the payee was entitled to such payment? 

Section 9 of the Missing Persons Act of March 7, 1942, 56 Stat. 145, 
as amended by section 5 of the act of July 1, 1944, 58 Stat. 680, 50 
U. 8. C., War, App., 1009, provides in pertinent part as follows: 

The head of the department concerned, or such subordinate as he may desig- 
nate, shall have authority to make all determinations necessary in the admin- 
istration of this Act, and for the purposes of this Act determinations so made 
shall be conclusive as to death or finding of death, as to any other status dealt 
with by this Act, and as to any essential date including that upon which evidence 
or information is received in such department or by the head thereof. The deter- 
mination of the head of the department concerned, or of such subordinate as he 
may designate, shall be conclusive as to whether information received concerning 
any person is to be construed and acted upon as an official report of death. 
When any information deemed to establish conclusively the death of any person 
is received in the department concerned, action shall be taken thereon as an 
official report of death, notwithstanding any prior action relating to death or 
other status of such person. If the twelve months’ absence prescribed in sec- 


tion 5 of this Act has expired, a finding of death shall be made whenever infor- 
mation received, or a lapse of time without information, shall be deemed to 
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establish a reasonable presumption that any person in a missing or other status 
is no longer alive. Payment or settlement of an account made pursuant to a 
report, determination, or finding of death shall not be recovered or reopened by 
reason of a subsequent report or determination which fixes a date of death 
except that an account shall be reopened and settled upon the basis of any date 
of death so fixed which is later than that used as a basis for prior settlement. 
Determinations are authorized to be made by the head of the department con- 
cerned, or by such subordinate as he may designate, of entitlement of anv person, 
under provisions of this Act, to pay and allowances, including credits and charges 
in his account, and all such determinations shall be conclusive * * *, 


Section 12 of the said act, as amended by section 1 (a) of the act 
of February 12, 1946, 60 Stat. 5,50 U.S. C., War, App., 1012, provides 
as follows: 

The dependents and household and personal effects of any person on active 
duty (without regard to pay grade) who is officially reported as injured, dead, 
missing as the result of military or naval operations, interned in a neutral 
country, or captured by the enemy, May be moved (including packing and un- 
packing of household effects) to the official residence of record for any such 
person, or, upon application by such dependents, to such other locations as may 
be determined by the head of the department concerned or by such person as 
he may designate, by the use of either commercial or Government transportation: 
Provided, That the cost of such transportation, including packing and unpacking, 
shall be charged against appropriations currently available: Provided further, 
That in lieu of transportation authorized by this section for dependents, the 
head of the department concerned may authorize the payment in money of 
amounts equal to such commercial transportation costs for the whole or such 
part of travel for which transportation in kind is not furnished, when such travel 
shall have been completed. 

The interpretation placed upon the said section 12 by the Navy 
Department in November 1945 is set forth in Naval Personnel Cir- 


cular Letter No. 328-45, dated November 2, 1945, as follows: 

The term “as the result of military or naval operations” as used herein is 
not limited to operations incident to actual warfare, but includes duties directly 
connected with military or warlike functions as distinguished from adminstra- 
tive functions, and is applicable to persons in a “missing” status only. There- 
fore, transportation for dependents as provided herein is authorized when per- 
sons concerned are reported as “injured” or “dead” without regard to the cause 
or place of the injury or death. 

At the outset, it may be said that this Office was fully aware of the 
fact that the Navy Department had issued instructions on November 
2, 1945—while the submission of August 9, 1945, was pending here— 
and that such instructions were contrary to the prior decision of June 
4, 1942 (21 Comp. Gen. 1090), to the Secretary of the Navy, and to 
decision of November 9, 1943 (23 Comp. Gen. 349), to Colonel Carl 
Witcher, U.S. Army. Furthermore, the decision of May 14, 1947, did 
not state that the Navy Department’s instructions then in effect were 
consistent with the interpretation set forth in those decisions; but only 
pointed out that such decisions had been applied and followed by the 
Navy Department “throughout the period of hostilities.” And, since 
the Navy Department did not see fit in its submission of May 10, 1946, 
to mention the fact that it had issued instructions contrary to the de- 
cisions of this Office, or to discuss the legal basis upon which it had 
reached the contrary view set forth in such instructions, it was assumed 
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that claims for transportation under similar circumstances were being 
held in abeyance pending a reply to your submission and that no 
Navy disbursing officer would assume the responsibility for making 
such payments solely upon the basis of such administrative instruc- 
tions so long as the prior decisions of this Office in the matter were in 
effect, or until the Congress specifically amended the law in that re- 
spect. However that may be, it now appears that such administrative 
instructions may have been based to some extent upon the proposition 
that, under section 9 of the said act, administrative determinations by 
the head of the department are final and conclusive. The question of 
the conclusiveness of administrative determinations under section 9 
of the act was considered in decision of October 14, 1947, B-68774, 
27 Comp, Gen. 205, wherein it was stated that: 


* * * it is recognized that under the provisions of that portion of section 
9 of the Missing Persons Act, as amended, which is quoted above, the adminis- 
trative determinations of the entitlement of any person within the purview of 
that act “to pay and allowances, including credits and charges in his account” 
are to be conclusive. It is fundamental, however, that authority to administer 
the provisions of a statute does not carry with it the power finally to determine 
disputed questions of law as to the construction of the statute being adminis- 
tered. See 21 Comp. Gen. 226, 229, and cases there cited, viz: In re Fassett, 142 
U. 8S. 479; Medbury v. United States, 173 U. S. 492, 497; and Dugan v. United 
States, 34 C. Cls. 458. That such principle was clearly intended to apply to the 
present statute is shown by a reference to the report of the hearing of June 
14, 1944, on H. R. 4405, respecting the proposed amendment to section 9 of the 
said act of March 7, 1942. The language of the amendment, as originally pro- 
posed, provided that the head of the department or his designee should have 
authority to make all determinations necessary in the administration of the 
act, and “determinations so made shall be conclusive as to death or finding of 
death, as to any other status dealt with by this Act.” To overcome the objections 
of certain members of the Committee that such language, standing alone, might 
be viewed as precluding the General Accounting Office from questioning any 
determination made under such broad authority, whether or not authorized by 
that act, an amendment—which later was incorporated into section 9 as 
amended—was offered whereby it was proposed to insert immediately before 
the language quoted above, the phrase “for the purposes of this Act.” See, par- 
ticularly, page 2324, et seq., of such report. 

In the light of the discussion at such hearings the conclusion is inescapable 
that the substantially similar provision in the underscored [italicized] portion of 
section 9 of the act, as amended, which provides that administrative determina- 
tions of entitlement to pay and allowances “under the provisions of this Aet” 
shall be conclusive, limits the conclusiveness of such determinations to matters 
within the scope of that act. In other words, the conclusive effeet which the 
statute accords to administrative determinations respecting the right of a per- 
son to “pay and allowances” is not construed as authorizing an administrative 
oftice to include in the settlement of an account an item which the statute has 
not authorized to be paid. * * * 


” 


Thus, it seems apparent that the “sweeping powers” conferred upon 


the heads of departments by section 9 of the act do not include the 
power to finally determine disputed questions of law as to the con- 
struction to be placed upon the provision in section 12 for the trans- 
portation of dependents and household effects at Government expense 
of persons officially reported as “injured, dead, missing as the result 
of military or naval operations.” It follows, therefore, that a deter- 
mination by the Secretary of the Navy or his designee, in am individual 
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case, that the circumstances surrounding the death of a person while 
on active duty are such as to bring it within section 12 of the act so as 
to entitle his dependent to payment of transportation expenses, may 
not be accepted as entitling the dependent to payment of transporta- 
tion expenses where the record fails to disclose that the person was 
killed “as the result of military or naval operations.” 

The questions presented are answered accordingly. 


(B-75924] 


Pay—Retired—Regular Army Officers With Less Than 
Twenty Years’ Service 


Commissioned officers of the Regular Army who are retired for age under the 
provisions of section 514 (a) of the Officer Personnel Act of 1947, with less than 
twenty years’ service, are entitled to retired pay computed on the basis provided 
in subsection (e) (1) [shown in the act as (c) (1)] of said section 514, which 
prescribes the basis for the computation of retired pay of officers having at 
least twenty years of service who are eliminated from the active list of the 
Regular Army under subsections 509 (h), 514 (c), and 514 (d) of said act. 


The retired pay of commissioned officers of the Regular Army who are retired 
for age under the provisions of section 514 (a) of the Officer Personnel Act of 
1947, with less than twenty years’ service, may not be more than 75 percent nor 
less than 50 percent of the base and longevity pay they would receive if serving 
on active duty in the grade in which retired as expressly provided in subsection 
(e) (1) [shown in the act as (c) (1)] of said section 514 for officers eliminated 
from the active list of the Regular Army under subsections 509 (h), 514 (c), and 
514 (d) of said act. 


Assistant Comptroller General Yates to the Secretary of the Army, 


October 28, 1948: 


There has been considered your letter of April 26, 1948, wherein 
you request decision as to whether or not an officer of the Regular 
Army retired for age under the provisions of subsection 514 (a) of 
the Officer Personnel Act of 1947, Public Law 381, approved August 7, 
1947 (61 Stat. 902), with less than twenty years’ service, is entitled 
to any retired pay and, if so, whether his retired pay may be less 
than 50 per centum of the base and longevity pay he would receive 
if serving on active duty in the grade in which retired. 

The said subsection 514 (a) provides generally for the retirement 
of officers of the Regular Army upon reaching the age of 60, 62, 
or 64 years, depending on their grade or status, and subsection (a) 
(3) thereof provides that— 


Each commissioned officer of the Regular Army who is hereafter retired by 
reason of reaching the age of sixty years, sixty-two years, or sixty-four years, 
as the case may be, shall be retired in the permanent grade held at time of 
retirement and shall receive retired pay computed on the basis provided in 
subsection (e) (1) of this section: Provided, That, if on the date such officer 
attains the age of sixty years, sixty-two years, or sixty-four years, as the case 
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may be, he is eligible for retirement under any other provision of law in effect 
on that date, including any provision of law providing for voluntary retirement 
on his own application, and the retired grade or amount of retired pay to which 
he would be entitled under such other provision is greater than the retired grade 
or amount of retired pay herein provided, he shall be entitled to the greater retired 
grade and retired pay. 

Subsection 514 (e) (shown in the act as (c) ), 61 Stat. 905, provides, 
in pertinent part, that— 

Each officer eliminated from the active list of the Regular Army pursuant to 


any of the provisions of subsection (h) of section 509 of this title or of subsection 
(c) or (d) of this section shall— 


(1) if on the date of elimination, he has completed twenty “years’ service” or 
more, be retired in the permanent grade held at time of retirement with monthly 
retired pay equal to 2% per centum of the monthly base and longevity pay he 
would receive if serving on active duty in that grade, multiplied by a number 
equal to the number of years of his “years’ service” or, the number of years of 
service creditable to him under the law in the computation of his active-duty pay, 
whichever of such two numbers is greater (fractions of a year less than one-half 
shall be disregarded and one-half or more shall be counted as one year) ; but in 
no event shall such retired pay be more than 75 per centum nor less than 50 per 
centum of the base and longevity pay he would receive if serving on active duty 
in the grade in which retired * * *. (Italics supplied.) 

It would seem to be clear that the italicized portion of subsection 
(e) (1), quoted immediately above, refers only to officers “eliminated” 
under the provisions referred to and that such portion has no reference 
to officers retired for age. The portion not italicized sets forth the 
“basis” for computing retired pay for officers who are so eliminated 
and it is only this latter portion which is made applicable, by 
reference, to officers retired for age under subsection (a). The clause 
in such latter portion respecting the maximum (75 per centum) and 
the minimum (50 per centum) retired pay clearly is an inseparable 
part of the “basis” for the computation of retired pay set forth in 
subsection (e) (1). Hence, an officer retired for age having less than 
20 years’ service at the time of his retirement would be entitled to 
retired pay computed on the basis provided in subsection (e) (1) and 
such retired pay may not be less than 50 per centum of base and lon- 
yevity pay he would receive if serving on active duty in the grade in 
which retired in view of the express provision in such subsection to 
that effect. Your questions are answered accordingly. 
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[B-80634] 


Compensation—Restoration to Appropriate Step in Grade 
Upon Efficiency Rating Appeal—Effective Date 


Where an employee’s salary was reduced to the minimum of his grade due to an 
“unsatisfactory” efficiency rating which was adjusted to “fair” upon appeal, 
the restoration of the employee to the salary rate within the grade commensurate 
with the “fair” efficiency rating is in the nature of a correction of an admin- 
istrative error and does not constitute a retroactive increase in compensation, 
so that such employee, in consonance with Chapter E1-35 of the Federal Per- 
sonnel Manual, is entitled to have the restoration made effective retroactively 
to the date of reduction. 23 Comp. Gen. 486, distinguished. 

Comptroller General Warren to the Secretary of Agriculture, 


November 1, 1948: 


There has been considered your letter of September 29, 1948, re- 
questing a decision whether action may be taken retroactively to 
adjust an employee’s salary to the appropriate step commensurate 
with an efficiency rating of “Fair” (reduction of one step when an 
employee is receiving a salary rate above the middle of his grade), 
following an appeal from a rating of “Unsatisfactory” as of the date 
original action was taken to reduce the employee’s salary to the mini- 
mum rate of the grade because of the unsatisfactory efficiency rating. 

Your question concerns an employee who received an unsatisfactory 
efficiency rating while serving as a chemist in grade P-3, at a salary 
rate of $4,651.20 per annum (one step above the middle of the grade). 
As a result of such rating, he was assigned to another line of work 
in the same grade and reduced to the minimum rate thereof effective 
July 1, 1947 ($4,149.60), pursuant to instructions of the Civil Service 
Commission. Upon appeal, the employee’s efficiency rating was 
raised to “Fair” which only required a reduction of the employee’s 
salary to the middle of the grade (34,525.80 per annum prior to July 
1, 1948), the employee being one step above the middle of his grade. 
Therefore, the question arises as to whether the salary rate of $4,525.80 
per annum should prevail from July 1, 1947, or merely from the date 
the revision of the efficiency rating was made. 

Chapter E1-35 of the Federal Personnel Manual provides, in 
pertinent part, as follows: 

Upon receipt of the announced decision of the board of review making an 
adjustment in the efficiency rating of an employee, the department shall cause 
the adjusted efficiency rating to be substituted in its official records for the 
original efficiency rating in each place where the original efficiency rating was 
recorded, shall reconsider any and all administrative actions based on the 
original efficiency rating, and insofar as possible under the law and regulations 


and in the public interest, redetermine and adjust such administrative actions 
to conform to the adjusted efficiency rating. 


846952—49—_20 
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You refer to the decision in 23 Comp. Gen. 486, which held as 
follows (quoting the first paragraph of the syllabus) : 

Where, due to a reduction in force, an employee with an efficiency rating of 
“Fair-7" was reduced in grade and salary, and subsequently restored to his 
former grade and salary by reason of a decision of an efficiency rating appeals 
board changing such rating to “Good-5,” there is no authority under the Clas- 
sification Act of 1923, as amended, Executive Order No. 9252, or regulations of 
the Civil Service Commission to pay the employee the salary rate, retroactively 
effective as of the date of the reduction, of the higher grade which he, in fact, 
did not hold during the period of such reduction. 

As pointed out in your letter, that rule is not necessarily applicable 
to the instant case since the employee there involved was reduced 
from one grade to another, whereas here, the employee remained in 
the same grade, although being assigned to a different line of work and 
reduced in salary to the minimum rate in that grade. 

Accordingly, in line with the tenor of chapter E1—35 of the Federal 
Personnel Manual, supra, the restoration of the employee to the 
salary rate he would have received (effective July 1, 1947) if the 
efficiency rating of “Fair” had been given in the first instance is not 
to be regarded as contravening the rule that increases in compensa- 
tion may not be granted retroactively, but is rather in the nature of 
a correction of an administrative error. 24 Comp. Gen. 341. Upon 
that view, the employee is entitled to be restored to the salary of 
$4,525.80 per annum effective the same date that the original action 
was taken to reduce his salary to $4,149.60 per annum, namely, July 
1, 1947. In other words, your question (a) is answered in the 
affirmative. 


(B-73298] 


Mileage—Travel by Privately Owned Automobile—Federal 
Judges 


The provisions of the act of February 14, 1931, as amended, authorizing travel 
by privately owned automobile on a mileage basis, are applicable to Federal 
judges, so that a district court judge who traveled by privately owned automobile 
outside of his own district is not entitled to an amount in excess of the con- 
structive cost of travel by common carrier in the absence of an administrative 
determination that such mode of transportation was more advantageous to the 
Government, even though the act of April 22, 1940, authorizes the payment of 
necessary expenses of travel of certain Federal justices and judges upon the 
written certificate of the justice or judge. 


Where reimbursement upon a mileage basis at a specific rate is claimed by a 
Federal district court judge for travel by privately owned automobile outside 
of his own district, the administrative determination of advantage to the Gov- 
ernment required by the provisions of the act of February 14, 1931, as amended, 
should be made by the official who, under the provisions of 28 U. S. Code 17 and 
19, authorized the district judge to perform such travel. 
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Comptroller General Warren to Peirson M. Hall, Judge, United 
States District Court, Southern District of California, November 2, 


1948: 


Further reference is made to your letter of June 11, 1948, acknowl- 
edged July 9, relative to that part of settlement of this Office of April 
23, 1948, which disallowed $128.22 of your claim for $266.80, and 
withheld $128.23 of the sum allowed ($138.58) to adjust an overpay- 
ment on a previous voucher, for travel performed between Los Angeles, 
California, and Philadelphia, Pennsylvania, during the period June 
18 to August 17, 1947. 

The record shows that on June 18, 1947, you, accompanied by your 
family, departed from Los Angeles, California, your official place 
of residence as United States District Judge, Southern District of 
California, for Philadelphia, Pennsylvania, for the purpose of hold- 
ing court in that city during the month of July, 1947. You arrived 
in Philadelphia on June 30 and remained there until the date of 
completion of your assignment, namely, July 31. The following day 
you departed therefrom for Los Angeles, arriving in that city on 
August 17,1947. All travel-was performed via privately owned auto- 
mobile. Subsequent to the performance of the said travel, you sub- 
mitted two claims—one covering the outgoing trip, June 18 to 30, 1947, 
and the other covering the period of temporary duty at Philadelphia, 
Pennsylvania, and the period of return travel. The latter claim 
was in the sum of $576.80, consisting of $410 for maintenance ex- 
penses at the maximum statutory rate of $10 per day for the period 
July 1 to August 17, 1947 (claim for travel time of 17 days, August 
1 to August 17, reduced to 10 days on your voucher as being necessary 
travel time), and $166.80 for mileage for use of privately owned auto- 
mobile at the maximum rate of 5¢ per mile over a distance of 3,336 
miles. That claim was paid in its entirety on unnumbered Bureau 
voucher, accounts of Joseph C. Reing, United States Marshal, Eastern 
District of Pennsylvania (38rd Circuit), Philadelphia, Pennsylvania, 
symbol No. 37-069. The other claim, covering the period June 18 
to 30, 1947, being for $266.80, and consisting of $100 for maintenance 
at the maximum statutory rate of $10 per day for 10 days (claim for 
travel time of 13 days reduced on the claims voucher to 10 days as 
necessary travel time), and $166.80 for mileage for use of privately 
owned automobile at the maximum rate of 5¢ per mile over a distance 
of 3,336 mil2s, was submitted to this Office for direct settlement, by 
the Admini trative Office of the United States Courts. In the above- 
referred-to ettlement, by way of justification for the action taken 
in disallow. ig a portion of your claim, it was stated as follows: 
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The records on file in this office do not show that travel on a mileage basis has 
been authorized as more advantageous to the Government. In the absence of 
such authorization there is no authority to pay an amount in excess of the cost 
of first class transportation by common carrier, neither is there authority for 
payment of per diem for travel time in excess of that scheduled between the points 
of travel by common carrier. The records on file in the office show the cost of 
one-half of the round trip fare between Los Angeles, California and Philadelphia, 
Pennsylvania to be $74.28, pullman berth $24.50 and the time of travel to be 4 
days for which per diem of $40.00 is allowed. There is therefore no authority 
for payment of an amount in excess of the total of the above amounts. 

You are advised that the action taken in disallowing the sum claimed in excess 
of the cost of constructive travel by common carrier, and in deducting from the 
amount allowed herein the overpayment on the voucher covering your return 
travel to Los Angeles, California, is not to be considered as precluding further 
consideration of your claim therefor, if, and when an administrative approval be 
furnished this office to the effect that the travel by the mode or conveyance 
actually used, namely, privately-owned automobile, was more advantageous to 
the Government, since such determination is primarily an administrative re- 
sponsibility. 


In your letter of June 11, 1948, you state, in part, as follows: 


* * * Your attention is called to my letter addressed to the Director of the 
Administrative Office, dated October 3, 1947, wherein I outlined that a decision 
was made by the Chief Justice of the United States, by the Senior Circuit Judge 
of the Second Circuit, and by the Senior Cireuit Judge of the 9th Circuit 
that it was advantageous to the Government of the United States for me to 
be assigned to Philadelphia for the month of July, 1947. Therein I also 
pointed out that had it been necessary for me to have travelled without my 
family, I would not have accepted the assignment, and that had I traveled 
with my family by train I would not have accepted the assignment. I concluded 
therefore, that I would accept the assignment and travel by automobile. If it was 
advantageous to the Government for me to hold court in Philadelphia for the 
month of July, it was more advantageous to the Government for me to travel by 
automobile than not to go at all. 

Will vou please direct my attention to any Statute of the United States wherein 
any officer of the United States other than myself as a District Judge has the 
power or authority to determine what means of travel I should use in going from 
one post of duty to another, either within or without the Southern District of 
California, as being more advantageous to the Government of the United States. 


The act of February 14, 1931 (5 U. S. C. 73a), as amended, was 
further amended by section 3 of the act of August 2, 1946, 60 Stat. 807, 
to read as follows: 


Civilian officers or employees or others rendering service to the Government 
shall, under regulations prescribed by the President, and unless otherwise pro- 
vided in the appronriation concerned or other law, and whenever such mode of 
transportation is authorized or approved as more advantageous to the Govern- 
ment, be paid in lieu of actual expenses of transportation not to exceed 2 cents 
per mile for the use of privately owned motorcycles or 5 cents per mile for the 
use of privately owned automobiles or airplanes when engaged in necessary 
travel on official trips from their designated posts of duty or places of service, or 
2 cents per mile for the use of privately owned motorcycles or 4 cents per mile 
for the use of privately owned automobiles when used on official business wholly 
within the limits of their official stations or places of service. In addition to the 
mileage allowances provided for in this section, there may be allowed reimburse- 
ment for the actual cost of ferry fares and bridge, road, and tunnel tolls. [Italics 
supplied. ] 


Paragraph 12 (a) (1) of the Standardized Government Travel 
Regulations, as amended by Bureau of the Budget Circular No. A-7, 
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Revised, dated September 5, 1946, and retroactively effective as of 
August 2, 1946, provides in part: 

Unless otherwise provided in the appropriation concerned or other law, civilian 
officers or employees or others rendering service to the Government, regardless 
of subsistence status and hours of travel, shall be paid mileage in lieu of actual 
expenses of transportation for the use of privately owned motorcycles, automo- 
biles or airplanes on official business whenever such mode of transportation is 
authorized (or subsequently approved) as more advantageous to the Government. 
In determining whether such transportation is more advantageous to the Govern- 
ment, consideration will be given to the advantages resulting from the more 
expeditious transaction of the public business as well as other advantages and/or 
disadvantages to the United States in the particular case. Mileage at not to 
exceed 2¢ per mile for the use of privately owned motorcycles or 5¢ per mile for 
the use of privately owned automobiles and airplanes shall be paid for necessary 
travel on official trips trom designated posts of duty or places of service. In such 
cases the mileage rates as authorized or approved shall be paid from whatever 
point included within his headquarters the employee or other person rendering 
service to the Government begins his journey. [Italics supplied. ] 

Under the amended law and revised regulations promulgated pur- 
suant thereto, it is required that travel of civilian officers and em- 
ployees of the Government by privately-owned automobile be author- 
ized or approved as more advantageous to the Government. This 
Office consistently has held that the said act is applicable to Federal 
judges as well as to other civilian officers and employees of the Gov- 
ernment. You do not contest that conclusion, but you urge that the 
required determination of advantage to the Government is to be made 
by the Federal judge performing the travel. Your contention presum- 
ably is based upon the authority conferred on certain Federal justices 
and judges, including judges of the district courts of the United States, 
by the act of April 22, 1940 (retroactively effective as of July 1, 1939), 
54 Stat. 149 (28 U.S. C. 374), which statute provides, in effect, that 
“necessary expenses of travel” and reasonable expenses not to exceed 
$10 per day actually incurred for maintenance, consequent upon “at- 
tending court or transacting other official business in pursuance of 
law” at any place other than oflicial place of residence, shall be paid by 
the marshal of the district in which such court is held or official busi- 
ness is transacted “upon the written certificate of the justice or judge.” 

That statute does not restrict the right of a Federal judge to exercise 
his discretion as to the mode of conveyance to be used for official travel, 
and this Office concedes that such persons may travel by any means 
of transportation that they desire. While in the case of other Gov- 
ernment officers and employees, payment of actual expenses of opera- 
tion of a privately-owned automobile is the maximum allowable (but 
not exceeding cost by common carrier) until and unless there be an 
administrative determination of advantage to the Government and a 
designation of a specific mileage rate, it reasonably may be concluded 
under the applicable law and regulations—irrespective of what his 
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rights may be within his own district—that where a Federal district 
judge travels outside his own judicial district via privately-owned 
automobile and claims reimbursement upon a mileage basis—sup- 
ported by the usual judge’s certificate covering the said travel—he 
may be allowed so much of the sum claimed as is equal to but not in 
excess of the constructive cost of travel by common carrier. But in 
the absence of a proper determination of advantage to the Government, 
he may not be allowed any sum in excess of such constructive cost, and 
in no event may he be allowed more than actually claimed. 
Generally, when officers and employees of the Government travel 
on official business, the person authorizing the travel also determines 
whether travel by privately-owned automobile will be advantageous 
to the Government and sets the specific mileage rate to be allowed. 
Although Federal district court judges are not under the control of 
administrative officials to the same extent and in the same manner as 
most Government personnel, they cannot, so far as I am aware, pro- 
ceed on their own initiative to another judicial district to hold court 
for a temporary period of time. Such travel would seem to fall 
squarely within the provisions of sections 13 and 15 of the Judicial 
Code (28 U.S. C. 17, 19), which provide, in material part as follows: 


17 (a). “Whenever any district judge by reason of any disability or necessary 
absence from his district or the accumulation or urgency of business is unable 
to perform speedily the work of his district, the senior circuit judge of that 
circuit, or, in his absence, the circuit justice thereof, shall designate and assign 
any district judge of any district court within the same judicial circuit to act as 
district judge in such district and to discharge all the judicial duties of a judge 
thereof for such time as the business of the said district court may require. 
Whenever it is found impracticable to designate and assign another district judge 
within the same judicial circuit as above provided and a certificate of the needs of 
any such district is presented by said senior circuit judge or said circuit justice 
to the Chief Justice of the United States, he, or in his absence, the senior asso- 
ciate justice, shall designate and assign a district judge of an adjoining judicial 
circuit if practicable, or if not practicable, then of any judicial circuit, to perform 
the duties of district judge and hold a district court in any such district as above 
provided. 


* * * * * * * 


19. “If all the circuit judges and the circuit justice are absent from the circuit, 
or are unable to execute the provisions of section 17 (a) of this title, or if the 
district judge so designated is disabled or neglects to hold the court and transact 
the business for which he is designated, the clerk of the district court shall 
certify the fact to the Chief Justice of the United States, who may thereupon 
designate and appoint in the manner aforesaid the judge of any district within 
such circuit or within any other circuit; and said appointment shall be trans- 
mitted to the clerk and be acted upon by him as directed in section 17 (c) of this 
title.” [See, also, 28 U. S. Code 292.] 


While those statutory provisions contain no direct reference to the 
travel to be performed by the visiting district judge, it would not 
seem that a legal right would accrue in favor of said district judge to 
receive reimbursement for travel outside of his own district in the 
absence of his being assigned to hold court or transact other official 
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business in a district other than his own by the persons specified in 
the statute, last above quoted. As a corollary thereto, and having in 
mind that no other administrative officer has been specifically desig- 
nated to perform the duty, it is the view of this Office that where 
reimbursement upon a mileage basis at a specific rate is claimed by ¢ 
Federal district court judge for travel by privately-owned automobile 
outside his own district, the required determination of advantage to the 
Government rests with the official who, under the pertinent provisions 
of the Judicial Code, above, has authority to authorize and actually 
does authorize the district judge to undertake official travel to another 
judicial district. No such determination of advantage to the Gov- 
ernment is of record in your case. 

Accordingly, on the present record the action taken in the settlement 
of April 23, 1948, must be and is sustained. 


[B-77471] 


Compensation—Postal Service—lInitial Salary Rates—Per- 
sons on List of Eligibles Prior to Military Service Appointed 
After Such Service 


Under the act of July 31, 1946, effective August 1, 1946, fixing, for compensation 
rate and seniority purposes, the constructive date of appointment of Postal 
Service appointees who previously lost opportunity for appointment from a list 
of eligibles because of military service as the earliest date of appointment of 
an eligible standing lower on the list, there is no basis for adjusting the compen- 
sation of a substitute clerk to the rate of any higher grade in the same position 
to compare with the equivalent rate received on August 1, 1946, by the lower 
eligible who had been promoted to the position of regular clerk. 

Comptroller General Warren to the Postmaster General, November 


3, 1948: 


There has been considered your letter of June 14, 1948, reference 
15, relative to a substitute clerk in the Postal Service who was in the 
Army at the time he was reached for appointment as a classified sub- 
stitute clerk on February 19, 1943. As he was in the Army at the time, 
he could not accept the appointment and an eligible standing lower on 
the register was selected. Upon his release from the armed forces he 
was appointed as a classified substitute clerk on October 16, 1945, at 
84 cents per hour, which rate was increased to $1.04 per hour on Jan- 
uary 1, 1946, by the additional compensation provisions of section 1 
of'the act of May 21, 1946, Public Law 386,60 Stat. 203. Following 
the approval of the act of July 31, 1946, Public Law 577, 60 Stat. 749, 
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the initial salary rate of the substitute clerk was increased two grades 
from the first to the third grade with compensation payable at $1.14 
per hour on the basis of constructive service while in the armed forces 
dating back to February 19, 1943, the date he was reached for appoint- 
ment as a classified substitute clerk and the date an eligible standing 
lower on the register was appointed. The lower eligible, who was 
appointed on February 19, 1943, was promoted to regular clerk on 
December 16, 1944, at $1,900 per annum. On July 1, 1946, and during 
the applicable period thereafter, he was receiving compensation at 
the rate of $2,900 per annum—the equivalent substitute rate of $1.44 
per hour—by reason of automatic increases on July 1, 1945, and July 
1, 1946, and the additional compensation increases authorized by sec- 
tion 12 (a) of the act of July 6, 1945, Public Law 134, 59 Stat. 443, 
and by Public Law 386, above. You request to be advised whether the 
compensation of the substitute clerk should be adjusted, effective Au- 
gust 1, 1946, the effective date of Public Law 577, from $1.14 per hour 
prescribed for grade 3 to $1.44 per hour prescribed for grade 9, on 
the basis that the lower eligible, by reason of his promotion to a regu- 
lar position, was receiving an annual rate corresponding to the rate 
of grade 9 of the substitute position. 

In setting out the benefits conferred by the act of July 31, 1946, 
Public Law 577, upon certain probational appointees of the Postal 
Service, the said act provides that an employee who is within the 
purview thereof “shall, for the purpose of (A) determining his 
rate of compensation and (B) his seniority rights in the postal field 
service, be held to have been appointed to such position as of the 
earliest date on which an eligible standing lower on the same list 
of eligibles received a probational appointment therefrom.” It has 
been recognized that the basic purpose of the Public Law 577 is 
to grant to a veteran who lost opportunity for probational appoint- 
ment because of his military service, salary and seniority benefits 
comparable with those which he might have obtained had he not 
entered the armed forces. 27 Comp. Gen. 399. That is to say, the 
veteran who actually was given a probational appointment in the 
Postal Service and who otherwise met the requirements of the act 
is entitled to be advanced to the grade of the position in which 
appointed and to be placed on the substitute seniority list in the 
same order that would have applied had he been able to accept 
appointment when first reached for appointment while he was in the 
military service. 

In the instant case, the employee was advanced effective August 1, 
1946, to the grade and salary rate to which he would have been ad- 
vanced as a substitute clerk had he been appointed on February 19, 
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1943. While it may be that had the employee otherwise been eligible 
and had he not been in the military service on December 16, 1944, when 
the lower eligible was promoted to regular clerk, the employee would 
have been promoted to regular clerk on the basis of his constructive 
position on the seniority list, the promotion of a substitute employee 
to a regular position is an administrative promotion. As previously 
pointed out by this Office, there is no law, so far as can be ascertained, 
which requires that an administrative promotion from a substitute 
position to a regular position shall be made based upon seniority. 
26 Comp. Gen. 839. Moreover, I know of no authority of law to ad- 
vance the employee to a higher grade solely on the basis of maintaining 
a rate of compensation in one position comparable with that of the 
lower eligible who since his appointment as the lower eligible has been 
promoted to another position. 

Accordingly, since the compensation of the employee here involved 
was established in grade 3 at $1.14 per hour, effective August 1, 1946, 
on the basis that he had rendered constructive service from February 
19, 1943, the date the lower eligible received a probational appoint- 
ment, there is no basis for adjusting the employee’s compensation to 
the rate of any higher grade in the same position to compare with the 
equivalent per hour rate then being received by the lower eligible who 
had been promoted to a regular position prior to the veteran’s return 
from the military service. 


(B-79912} 


Traveling Expenses and Transportation of Dependents and 
Household Effects—Postponement of Return to the United 
States After Termination of Assignment 


The provisions of section 7 of the administrative expense statute of August 2, 
1946, do not authorize the payment of any of the expenses connected with the 
return of a former employee, his family, or his household goods and personal 
effects from an overseas station to the United States where such employee for 
voluntary personal reasons elected not to return within a reasonable time after 
the date that his assignment to duty outside the United States had been termi- 
nated either by resignation or for reasons beyond his control, even though the 
travel and transportation authorizations were issued at time of separation from 
the service. 


Comptroller General Warren to the Administrator, War Assets 
Administration, November 3, 1948: 


There has been considered your letter of September 2, 1948, refer- 
ence AA, presenting several situations and questions involving the 
application of section 7 of Public Law 600, approved August 2, 1946, 
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60 Stat. 808, and Executive Order No. 9805, of November 25, 1946, 
with respect to the expenses of return to continental United States 
of former employees of the War Assets Administration and expenses 
of transportation of their dependents and household goods. The 
situations presented are as follows: 


1. Robert E. Sharp was separated from the Armed Forces in Alaska on Sep- 
tember 29, 1945, und entered on duty in the Alaska Regional Office of the prede- 
cessor of this Administration on October 1, 1945, and he was separated by this 
Administration from that Regional Office on August 6, 1948. He has requested 
authorization for travel for himself and transportation for his two dependents 
and 1,000 pounds of personal belongings, from Alaska to his actual residence 
at time of assignment to duty in the Alaska Regional Office, Buffalo, Oklahoma. 
He has further requested that the authorization provide for the travel and 
transportation to be accomplished within two years, since he is “unable to re- 
turn, due to personal reasons.” This Administration has been informally ad- 
vised that Mr. Sharp did not wish to return to continental United States at the 
time of his separation from this Administration for the reason that he had ac- 
cepted private employment in Alaska. 

2. Donald R. Wilson was separated from the Armed Forces in Alaska, and 
entered on duty in the Alaska Regional Office of the predecessor of this Ad- 
ministration, on November 16, 1945, and was separated by this Administration 
from that Regional Office in June 1948. He has requested authorization for 
travel for himself and for transportation for one and one-half dependents and 
1,000 pounds of personal belongings, from Alaska to his actual residence at 
time of assignment to duty in the Alaska Regional Office, Woonsocket, Rhode 
Island. He has further requested that the authorization provide for the 
travel and transportation to be accomplished within two years, since he is 
“unable for personal reasons to determine exactly when the transportation 
will be required.” This Administration has been informally advised that Mr. 
Wilson did not wish to return to continental United States at the time of his 
separation from this Administration for the reason that he had accepted private 
employment in Alaska. 

3. Alan Brannan was transferred from Washington, D. C., to the Puerto 
Rico Regional Office by the predecessor of this Administration on November 22, 
1944, and he was separated by this Administration from that Regional Office 
on December 27, 1947. On December 30, 1947, the Deputy Administrator for 
the Office of Disposal, U. S. Territories and Possessions, of this Administration, 
transmitted the following telegram to the Puerto Rico Regional Office: 
“Reurcable December 29, I hereby approve return travel to place of actual 
residence of employees Alan Brannan . .. providing requirements of existing 
instructions are met.” For personal reasons Mr. Brannan did not return to 
continental United States at the time he was separated from this Administra- 
tion. On July 12, 1948, he requested this Administration to issue authorization 
for travel for himself and for transportation for his wife, from Puerto Rico 
to Washington, D. C. 


Under those situations, the following questions are presented for 
decision : 


1. Would this Administration be authorized to issue travel and transporta- 
tion authorizations to the persons in question, who were formerly employees of 
War Assets Administration, regardless of whether the persons, for personal 
reasons, intend to remain at their posts where last employed for a period beyond 
that normally required to accomplish their return to continental United States 
upon separation; but within the two years provided for in E. O. 9805? If such 
an authorization may be issued, may it be issued after an employee has been 
separated from War Assets Administration? 

2. If the authorization is issued in either case on the assumption that regard- 
less of present indications or inferences the employees will complete the travel 
and transportation “at the earliest practicable date” and this office subsequently 
learns that any delay of apparently unreasonable length was purely for the per- 
sonal interests and convenience of the employee (such as to accept other employ- 











Comp. Gen. ] DECISIONS OF THE COMPTROLLER GENERAL 287 


ment or participate in private business in the Territories) would it be proper for 
authorized certifying officers of this Administration to certify vouchers in liquida- 
tion of expenses of such transportation if otherwise in order? 

3. Would your answers to the preceding questions be the same whether the 
employee voluntarily resigned or was separated for reasons beyond his control? 


The first question which must be decided is whether section 5 of 
Executive Order No. 9805, dated November 25, 1946, was intended to 
permit the allowance of two years after the date of separation for the 
return of employees at Government expense from their posts of duty 
outside the continental United States to the places of their actual 
residence at the time of assignment to duty outside the United States. 
In that connection, there is for noting that the regulations prescribed 
by Executive Order No. 9805, supra, are based upon the authority 
placed in the President by section 1 and section 7 of Public Law 600, 
approved August 2, 1946, 60 Stat. 806, 808, as follows: 


That (a) under such regulations as the President may prescribe, any civilian 
officer or employee of the Government who, in the interest of the Government, is 
transferred from one official station to another, including transfer from one 
department to another, for permanent duty, shall, except as otherwise provided 
herein, when authorized, in the order directing the travel, by such subordinate 
official or officials of the department concerned as the head thereof may designate 
for the purpose, be allowed and paid from Government funds the expenses of 
travel of himself and the expenses of transportation of his immediate family (or 
a commutation thereof in accordance with the Act of February 14, 1931) and the 
expenses of transportation packing, crating, temporary storage, drayage, and 
unpacking of his household goods and personal effects (not to exceed seven 
thousand pounds if uncrated or eight thousand seven hundred and fifty pounds 
if crated or the equivalent thereof when transportation charges are based on 
cubic measurement) * * *. 

* ca * * * * * 


Sec. 7. Appropriations for the departments shall be available, in accordance 
with regulations prescribed by the President, for expenses of travel of new ap- 
pointees, expenses of transportation of their immediate families and expenses of 
transportation of their household goods and personal effects from places of actual 
residence at time of appointment to places of employment outside continental 
United States, and for such expenses on return of employees from their posts of 
duty outside continental United States to the places of their actual residence at 
time of assignment to duty outside the United States: Provided, That such ex- 
penses shall not be allowed new appointees unless and until the person selected 
for appointment shall agree in writing to remain in the Government service for 
the twelve months following his appointment, unless separated for reasons beyond 
his control. In case of a violation of such agreement any moneys expended by 
the United States on account of such travel and transportation shall be consid- 
ered as a debt due by the individual concerned to the United States. This section 
shall not apply to appropriations for the Foreign Service, State Department. 


On September 10, 1946, pursuant to authority contained in section 7 
of the act of August 2, 1946, supra, the President issued Executive 
Order No. 9778, prescribing interim regulations governing the travel 
and transportation expenses of new appointees from places of actual 
residence at the time of appointment to places outside the continental 
United States, and such expenses on return of employees from their 
posts of duty outside the continental United States to places of their 
actual residence at the time of assignment. Section 4 of that Executive 
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order of September 10, 1946, provides that beginning November 1, 
1946, such expenditures shall be in accordance with regulations “to be 
issued under authority of section 1 of the aforesaid act of August 2, 
1946.” Section 5 of Executive Order No. 9805, of November 25, 1946, 
issued pursuant to authority contained in the act of August 2, 1946, 
provides : 

Sec. 5. Time limit. All travel and transportation allowable under these regu- 

lations shall begin within two years from the effective date of the transfer of the 
employee, except that for employees who enter upon active military, naval, or 
Coast Guard duty at any time prior to the expiration of such period and are 
furloughed for the duration of such duty, the two-year period shall be exclusive of 
the time spent on such furlough; and for employees transferred to posts of duty 
outside the continental United States the two-year period shall be exclusive of 
any time during which shipping restrictions make the travel and transportation 
impossible. Administrative officers shall endeavor to complete travel and trans- 
portation at the earliest practicable dates. [Italics supplied.] 
That section primarily is concerned with travel and transportation 
incident to transfer and doubtless was issued pursuant to and in ac- 
cordance with authority contained in section 1 of the act of August 
2, 1946, relating to transfers from one official station to another in- 
cluding transfers from one department to another for permanent duty, 
rather than pursuant to and in accordance with section 7 relating to 
the expenses of travel and transportation of new appointees from 
places of actual residence at the time of appointment to places of em- 
ployment outside the continental United States and the return of 
employees from their posts of duty outside the continental United 
States to the places of their actual residence at the time of assignment 
to duty outside the continental United States. Nevertheless, the prin- 
ciples of that section may be applied to such travel and transporta- 
tion as may be authorized in accordance with section 7 of the act, supra, 
and in the absence of a regulation specifically controlling, I am in- 
clined to hold that they shall be applied to the questions presented in 
the manner set out below. 

The “effective date of the transfer” of an employee transferred from 
one official station to another in the same department or agency is the 
date that he actually enters upon duty at the new official station, or, 
if an employee already is performing temporary duty under competent 
orders, the transfer is effective upon the date he receives notice thereof. 
See 27 Comp. Gen. 294; 26 zd. 293, and cases therein cited. In the 
ordinary case, the travel from one official station to another is per- 
formed within a reasonable time after the date of the order directing 
the transfer. Consequently, in transfer cases, the time limit prescribed 
by section 5 of Executive Order No. 9805, supra, begins to run from the 
date that the employee actually enters upon duty at the new station, 
so that, necessarily, such time limit can be applicable only to the travel 
of the employee’s immediate family and the transportation of his 
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household goods and personal effects. There is no reason why the 
said provisions should be construed any differently in cases where the 
United States is to assume the travel and transportation expenses of 
employees who are being returned from posts of duty outside the 
continental United States to their places of actual residence at the 
time of assignment to duty outside the United States. First, the travel 
of such employee should be incidental to the termination of assign- 
ment, commencing within a reasonable time after the assignment has 
been terminated; next, the time limit of two years should be applied 
only to the travel of the family and the transportation of the house- 
hold goods and personal effects of the employee; and, finally, the 
period should begin to run from the time of the employee’s return to 
the place of actual residence at time of assignment to duty outside the 
United States. 

Where an employee does not return-to the United States as an inci- 
dent to the termination of his assignment outside the United States, 
the statutes may not reasonably be construed as authorizing the pay- 
ment of any of the expenses connected with the return of the employee, 
his family, or his household goods and personal effects to the United 
States. That is, where an employee for voluntary personal reasons 
elects not to return to the United States after the date that his assign- 
men to duty outside the United States has been terminated, then his 
return to the United States is not in fact incidental to the termination 
of his assignment to duty outside the United States and none of the 
expenses of that return is payable under section 7 of the statute, supra. 
The order authorizing the return travel of the employee at Govern- 
ment expense may provide only for the lapse of a reasonable period of 
time—the length of which to be dependent upon all the attendant 
circumstances, such as, for example, the existence of available facilities 
under the conditions mentioned in your letter—between the termina- 
tion of the duty and the commencement of the travel. 

In decision of April 1, 1948, 27 Comp. Gen. 567, to the Chief of 
Office, The Panama Canal, it was held that in the absence of a regu- 
lation specifically controlling, proper orders could be issued authoriz- 
ing the expenses of transportation of the immediate families and the 
expenses of transportation of the household goods and _ personal 
effects to the places of their actual residence at the time of assignment 
to duty outside the United States of those former employees of The 
Panama Canal to whom the benefits allowable under section 7 of Public 
Law 600 would have been authorized in proper travel orders but for 
administrative error or doubt existing at the time the employees’ 
services were terminated as to their being entitled to such benefits. 
The same principle applies here. Ordinarily, however, the authoriza- 
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tion for incurring such expenses should be issued vrior to the termina- 
tion of assignment and prior to the incurring of any travel or trans- 
portation expense. 

In line with the foregoing, questions 1 and 2 are answered in the 
negative, and question 3 is answered in the affirmative. 


[B-80593] 


Transportation of Dependents and Household Effects 


Where a transferred employee’s household effects are shipped to an intermediate 
point for his convenience and, after being temporarily stored at that point, are 
shipped to his new duty station, the employee is entitled under the provisions of 
Executive Order No. 9805, as amended—containing no limitation upon the number 
of shipments which may be made—to reimbursement on a commuted basis for 
both shipments at not to exceed the cost of shipment in one lot by the most 
economical route from the last official station to the new, including the cost of 
temporary storage at the intermediate point. 


An employee who, within the time limit specified in section 5 of Executive Order 
No. 9805, shipped his household effects to an intermediate point upon transfer 
from his first duty station to a second, and from the intermediate point to the 
third duty station upon transfer to such station, is entitled under said Executive 
order to reimbursement on a commuted basis for transportation of such effects 
from his first duty station to the intermediate point and from the intermediate 
point to the third duty station at not to exceed the cost of separate shipments in 
one lot by the most economical means from the first to the second station and 
from the second to the third station. 


Where, upon transfer of official station, an employee's household effects were 
shipped to an intermediate point between his first and second official stations and 
thence, after the two-year time limit specified in section 5 of Executive Order 
No. 9805 for shipment had expired as to the first transfer, were shipped to a 
third duty station, the maximum sum allowable for transportation from the 
intermediate point to the third station is the cost which would have been incurred 
had the effects moved in one lot by the most economical route from the second 
to the third duty station. 


Under section 12 (b) of Executive Order No. 9805, as added by Executive Order 
No. 9933, authorizing reimbursement on a commuted basis at not to exceed the 
actual expenses of temporary storage of household effects, reimbursement for 
the cost of temporary storage may be made at the commuted rate of $1.60 per 
hundred pounds for the first 30 days of storage or fraction thereof, not exceeding 
the amount actually paid by the employee for the storage, even though the 
effects were in storage for a small fraction of 30 days. 


Under section 3 of Executive Order No. 9805, specifically restrieting the right 
to reimbursement of transportation expenses of a transferred employee’s im- 
mediate family to those cases where the travel of the immediate family originates 
at the employee's last official station “or at some previous place of residence.” 
an employee is not entitled to reimbursement of transportation expenses of his 
immediate family where such travel originates at other than the employee's 
last official station “or at some previous place of residence.” 


No general rule may be laid down as to what constitutes. a “previous place of 
residence” within the meaning of sections 3 and 8 of Executive Order No. 9895, 
respecting the origin and destination of the travel of an employee’s immediate 
family and of the shipment of his household effects, the “previous place of 
residence” being a factual matter for administrative determination which ordi- 
narily will not be questioned by this Office unless the facts of record clearly 
show that the determination was arbitrary, erroneous, and without basis im fact. 
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Comptroller General Warren to the Secretary of the Interior, 
November 3, 1948: 


There has been considered your letter of September 29, 1948, pre- 
senting for consideration various questions arising in connection with 
the application of the provisions of Executive Order 9805, as amended 
by Executive Order 9933, relating to expenses of transportation and 
temporary storage of household goods and personal effects as well 
as expenses of transportation of members of the immediate families 
of employees incurred incident to permanent transfers of duty sta- 
tions of Government employees, the pertinent provisions of which 
are as follows: 


Section 1. As used in these regulations: 
(e) “Temporary storage” means storage at point of departure, destination, or 
way station for not more than sixty days. 
* * * +* * * * 


Sec. 3. Transportation expenses of immediate family. The transportation of 
the immediate family of an employee shall be subject to those provisions of the 
Standardized Government Travel Regulations which relate to transportation, 
including mileage, and shall be in accordance with the act of February 14, 1981 
(5 U. S. C. 73 (a)), whether the travel originates at the employee’s last official 
station or at some previous place of residence and whether the point of destina- 
tion is the new official station or some other point selected by him, or both. The 
cost to the Government shall not exceed the cost of transportation by the most 
economical route between the last official station and the new official station. 

x * a ok x 7” * 

Sec. 5. Time limit. All travel and transportation allowable under these regu- 
lations shall begin within two vears from the effective date of the transfer of 
the employee, except that for employees who enter upon active military, naval, 
or Coast Guard duty at any time prior to the expiration of such period and are 
furloughed for the duration of such duty, the two-year period shall be exclusive 
of the time spent on such furlough; and for employees transferred to posts of 
duty outside the continental United States the two-year period shall be ex- 
clusive of any time during which shipping restrictions make the travel and 
transportation impossible. Administrative officers shall endeavor to complete 
travel and transportation at the earliest practicable dates. 

” * * * aK * % , 

Sec. 8. Origin and destination of shipment. The expenses of transportation 
authorized hereunder or reimbursement on a commuted basis within the conti- 
nental United States shall be allowable whether the shipment originates at the 
employee's last official station or at some previous place of residence, or partially 
at both, or whether the point of destination is the new official station or seme 
other point selected by him, or both: Provided, That the cost to the Government 
shall not exceed the cost of shipment in one lot by the most economical route 
from the last official station to the new. No expenses shall be allowable for 
the transportation of property acquired en route from the last official station 
to the new. For the purposes of these regulations, the term “official station” 
shall be construed to include any point from which the employee commutes daily 
to his official post of duty. 

2 * * * * * * 

Sec. 12. (a) Commutation of expenses—general. In lieu of the payment of 
actual expenses of transportation, packing, crating, drayage, and unpacking of 
household goods and personal effects in the case of transfers between points 
within the continental United States, reimbursement shall be made to the em- 
ployee on a commuted basis at rates per hundred pounds as fixed by zones in 
Schedule A which is attached to and made a part of these regulations. The 
amount payable shall be the product of the applicable rate and the net weight of 
household goods and personal effects actually shipped by carrier for the employee 
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(within the weight limitation prescribed by section 16 hereof). Government 
bills of lading shall not be used. 

(b) Commutation of expenses—temporary storage. In lieu of the payment 
of actual expenses of temporary storage of household goods and personal effects 
in the case of transfers between points within the continental United States and 
in addition to allowances under Schedule A, reimbursement shall be made to the 
employee at the commuted rate of $1.60 per hundred pounds for the first 30 days 
of storage or fraction thereof plus 40¢ per hundred pounds for the next 30 days 
or fraction thereof: Provided, however, that the amount of the reimbursement 
shall not exceed the amount actually paid by the employee for the storage in 
question. Any claim for reimbursement for temporary storage shall be sup- 
ported by the original or certified copy of the receipted warehouse bill. 


The questions which you present for consideration in connection 
with the application of the foregoing regulatory provisions are stated 
in your letter as follows: 


1. When shipment is made to an intermediate point for the convenience of the 
employee, and the effects subsequently are shipped from the intermediate point 
to the employee's official station within the time limit prescribed, may reim- 
bursement at the commutated rate be allowed for both shipments, at not to exceed 
the rate that would have been allowable on the basis of one shipment from the 
point of origin to the official station, or is it necessary to limit reimbursement 
to the initial shipment to the intermediate point? 

(a) In the event the effects are stored at the intermediate point during the 
intervening period are the storage charges allowable? 

2. When two transfers are involved and, because of lack of suitable housing 
accommoedatiens, the initial shipment is made to an intermediate point between 
the first official station and the second official station, and thence from the 
intermediate point to the third official station, is reimbursement allowable from 
the first station to the intermediate point on the first transfer, and from the 
intermediate point to the third official station under the subsequent transfer, or 
would it be necessary to limit the reimbursement on the second transfer on the 
basis of the distance between the second and third official stations? 

3. Is the full $1.60 per hundred pounds for the first 30 days of storage or 
fraction thereof, not exceeding the amount actually paid by the employee for 
the storage, allowable when the effects are in storage for a small fraction of 
30 days, or is the reimbursement to be prorated according to the number of days? 

+ * ” * 7 * * 

4. Since the current Executive Order does provide limitations on the points 
from which expenses may be allowed for the transportation of members of the 
immediate family of an employee and the shipment of his household goods and 
personal effects, may reimbursement still be allowed for expenses of transporta- 
tion cf the employee’s family from whatever point they may be when the transfer 
orders are received to the new official station of the employee, not to exceed 
the cost of transportation by the lowest economical usually traveled route be- 
tween the old and new stations, or must such expenses be denied entirely, 
unless the travel originates from the employee's last official station or some 
previous place of residence? 

(a) What rule reasonably may be followed in determining whether any point 
at which members of the immediate family may be when the transfer orders 
are received constitutes a previous place of residence? 

(b) Should the same rules be followed relative to transportation of the em- 
ployee’s immediate family and the shipment of household goods, in so far as the 
point of origin is concerned? 


The questions will be answered in the order presented. 


Question 1. 


While, of course, it is preferable from an administrative standpoint 
that employees’ effects be shipped in one lot direct to the new duty 
stations whenever possible, the regulations contain no limitation upon 
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the number of separate shipments which may be made. See, gener- 
ally, B-76309, June 8, 1948. Accordingly, your first alternate ques- 
tion is answered in the affirmative, and your second alternate question 
is answered in the negative. 


Question I (a). 
This question is answered in the affirmative. 


Question 2. 


In the event the time limit for shipment of household goods has 
not expired on either of the transfers, reimbursement would be allowa- 
ble on the first transfer from the first duty station to the intermediate 
point and on the second transfer from the intermediate point to the 
third duty station, provided that in no event may the total cost 
chargeable to Government funds exceed that which would have been 
incurred for separate shipments of the effects in one lot by the most 
economical means from the first to the second station and from the sec- 
ond to the third station. If the time limit on the first transfer order 
has expired prior to the date of shipment from the intermediate point 
to the third duty station, the shipment from such intermediate point 
must rest entirely upon the authorization for shipment of the effects 
between the second and third duty stations. Hence, under such cir- 
cumstances, the maximum sum allowable for the movement of the ef- 
fects from the intermediate point to the third duty station would be the 
cost which would have been incurred had the effects moved in one lot 
by the most economical route from the second to the third duty 
station. 

Question 3. 


Your first alternate question is answered in the affirmative, and your 
second alternate question is answered in the negative. 


Question 4. 


Section 3 of Executive Order 9805, supra, specifically restricts the 
right to reimbursement of transportation expenses of an employee’s 
immediate family to those cases where the travel of the immediate 
family originates at the employee’s last official station “or at some 
previous place of residence.” It follows that your first alternate 
question must be answered in the negative, and your second alternate 
question is answered in the affirmative. See 25 Comp. Gen. 743. 


Question 4 (a). 


No general rule may be laid down as to what constitutes a “previous 
place of residence” within the meaning of that term as used in sections 
3 and 8 of Executive Order 9805. It is a factual matter and is for 
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administrative determination in each particular case. Moreover, such 
administrative determination ordinarily would not be questioned by 
this Office, unless the facts of record clearly showed that the deter- 
mination was arbitrary, erroneous, and without basis in fact. 


Question 4 (6). 


This question is answered in the affirmative. 


[B-80600] 


Lump-Sum Leave Payments—Retired Employees—Reem- 
ployment in Temporary or Indefinite Positions 


Inasmuch as the retirement of a permanent employee completely severed his 
permanent status, his immediate reemployment for a period of less than one 
year constituted him a “temporary employee” as such term is defined in section 
30.101 (c) of the current leave regulations, so that such employee, being under 
a “different leave system” within the meaning of section 3 of the lump-sum 
leave payment statute of December 21, 1944, is entitled under the provisions of 
such act to a lump-sum payment for the annual leave to his credit at the time of 
retirement. 


An employee who is retired from a permanent position and immediately reem- 
ployed under an indefinite appointment is to be regarded as a “permanent em- 
ployee” for leave purposes as such term is defined in section 30.101 (b) of the 
current leave regulations, so that any leave to his credit at time of retirement 
is transferable to his new appointment under the provisions of section 30.409 of 
said regulations, and a lump-sum payment for the annual leave to his credit on 
the date of retirement is neither authorized nor required. 


A retired employee who is separated from a temporary position in which reem- 
ployed is entitled under the provisions of the act of December 21, 1944, to a lump- 
sum payment for any annual leave to his credit at the time of separation in an 
amount equal to the compensation that he would have received had he remained 
in the service until the expiration of the period of such leave, that is, the gross 
compensation, less an amount equal to his retirement annuity allocable to that 
period which is required by section 2 (b) of the act of February 28, 1948, to be 
deducted from the compensation otherwise payable. 

Comptroller General Warren to the President, Board of Commis- 


sioners of the District of Columbia, November 3, 1948: 


Reference is made to your letter of September 28, 1948, requesting 
decision upon several questions bearing upon the status, for leave pur- 
poses, of Dr. R. R. Ashworth, former Director, Bureau of Food In- 
spection, Health Department, District of Columbia, who was retired 
for age July 1, 1948, and who was immediately reemployed in the same 
grade and salary for not to exceed six months—the questions presented 
being stated in your letter as follows: 


1, Is his status for leave purposes for the period subsequent to June 30, 1948, 
to be considered temporary or a continuation of his permanent status prior to 
July 1, 1948? 
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2. Should he have been paid in a lump sum for his accumulated and accrued 
leave as of June 30, 1948, since his reemployment was for a period not to exceed 
, 2 if the answer to question 2 is in the negative, at what rate should his ac- 
cumulated and accrued leave be paid when he is finally separated? 

4. If your answer to question 2 is in the affirmative, would the answer be dif- 
ferent if his reappointment was for an indefinite period? 

5. If your answer to question 2 is in the affirmative, at what rate will his ac- 
crued annual leave be paid for the period subsequent to June 30, 1948? 

Dr. Ashworth’s retirement on July 1, 1948, completely severed the 
permanent employee status he had prior thereto. That being so, his 
reemployment for a period of less than one year constituted him a 
temporary employee for leave purposes. See section 30.101 (c) of the 
current leave regulations. It has been held by this Office that em- 
ployees occupying permanent or temporary positions are under dif- 
ferent leave systems; hence, Dr. Ashworth should have been paid a 
lump sum for the annual leave to his credit June 30, 1948. 26 Comp. 
Gen. 259. 

Had Dr. Ashworth’s reemployment been accomplished under an 
indefinite appointment—there having been no break in service—his 
reemployment upon that basis would have constituted him a perma- 
nent employee for leave purposes. See section 30.101 (b) of the current 
leave regulations. Hence, any leave to his credit would have been 
transferable to his new appointment—see section 30.409 of the current 
leave regulations—and no lump sum payment as of June 30, 1948, 
would have been authorized or required. Compare section 3 of the 
act of December 21, 1944, 58 Stat. 845, 846. 

Dr. Ashworth’s rights to annual leave during the period of reem- 
ployment will be subject to the annual and sick leave regulations 
applicable to temporary employees. Section 1 of the lump-sum leave 
act of December 21, 1944, 58 Stat. 845, provides “Such lump-sum pay- 
ment shall equal the compensation that such employee would have 
received had he remained in the service until the expiration of the 
period of such annual or vacation leave. * * *” Section 2 of the 
act of February 28, 1948, Public Law 426, 62 Stat. 49, amending sec- 
tion 2 (b) of the act of May 29, 1930, as amended, with respect to 
reemployment of retired employees, provides: 

* * * That no deductions for the retirement fund shall be withheld from 
the salary, pay, or compensation of such person, but there shall be deducted from 
his salary, pay, or compensation otherwise payable a sum equal to the retirement 
annuity allocable to the period of actual employment * * *. 

In view of the above quoted statutory provisions, upon Dr. Ash- 
worth’s separation from his temporary position the lump-sum pay- 
ment for any annual leave to his credit at that time would equal the 
compensation that he would have received had he remained in the 
service until the expiration of the period of his annual leave, namely 








296 DECISIONS OF THE COMPTROLLER GENERAL (28 


the gross compensation less the amount of his retirement annuity 
allocable to that period. 
The questions presented are answered accordingly. 


(B-80865] 


Personal Services—Alien Lecturers—aAnti-Strike Prohibi- 
tion Applicability 


Alien lecturers who, under contract, prepare and deliver lectures on foreign lan- 
guages to certain officers and employees and who are not subject to direct 
supervision or administrative control are to be regarded as nonpersonal-service 
contractors and not as officers and employees, so that the prohibition in section 
202 of the Independent Offices Appropriation Act, 1949, against the payment of 
compensation to any officer or employee unless he meets certain citizenship 
qualifications, has no application with respect to payment for services performed 
by such alien lecturers. 


The prohibition in section 501 of the Departments of State, Justice, Commerce, 
and the Judiciary Appropriation Act, 1949, against the use of appropriations 
or funds available for obligation during the fiscal year 1949 to pay the salary 
or wages of persons who engage in a strike against the Government or who 
are members of an organization of Government employees which asserts the 
right to strike against the Government, relates only to officers and employees 
of the Government and not to independent contractors performing nonpersonal 
services, such as alien lecturers on languages who owe no duty to the Govern- 
ment other than specific contract performance. 

Comptroller General Warren to the Secretary of State, November 


5, 1948: 


There has been considered your letter of October 11, 1948, request- 
ing decision as to whether your Department is authorized to obtain the 
services of alien lecturers for the narration of colloquial speech in 
connection with the training and instruction of officers and employees 
in the field of foreign relations, and, if so, must such aliens execute 
the nonstrike affidavits required by section 501 of the Departments 
of State, Justice, Commerce, and the Judiciary Appropriation Act, 
1949, 62 Stat. 305, 333. 

You state that under authority contained in section 701 of the For- 
eign Service Act of 1946, 60 Stat. 999, 1018, the Department of State 
has established a Foreign Service Institute to train and instruct offi- 
cers and employees of the Foreign Service, the Department and other 
Government agencies for whom training and instruction in the field 
of foreign relations is considered necessary, and with respect to such 
training program it is necessary to obtain the services of professional 
language technicians for each foreign language on the agenda. It 
is asserted that United States citizens are employed whenever obtain- 
able but frequently it is impossible to get United States citizens pos- 
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sessing native fluency in difficult and unusual languages such as those 
of Eastern Europe, and the Middle and Far East, and consequently, 
for short periods of time, the services of aliens are acquired for such 
purposes. You state further that such lecturers or oral instructors 
are not subject to direct supervision or administrative control of offi- 
cers of the Department and that they prepare their own lectures on 
the particular language-in which they are qualified to give instruc- 
tions and usually lecture one hour a day for eight or ten days and 
are paid on an hourly basis. 

You point out that the Department, in submitting its estimates and 
justification in support of the amount requested for “Salaries and 
Expenses, Department of State,” contained in the Department of State 
Appropriation Act, 1949, 62 Stat. 305, included under the object 
classification 07, “Other Contractual Services,” an item for “Expenses 
in connection with the procuring of lecturers for the Foreign Service 
Institute” (Hearings before the Subcommittee of the Committee on 
Appropriations, House of Representatives—80th Congress, 2nd Ses- 
sion—on the Department of State Appropriation Bill for 1949, page 
274). In view thereof, it is the contention of the Department that the 
contractual services herein considered are nonpersonal in nature and 
that such lecturers owe no duty to the Government other than specific 
performance under the contract, the transaction being analogous to 
the procuring and delivery of tangible articles pursuant to a contract 
of sale, and there is quoted an excerpt from 24 Comp. Gen. 924, 926, 
in support of such contention as follows: 

* * * Further, it has been held that where a particular job or work is 
required to be done entailing temporary personal services and which no employee 
of the Government is qualified or available to perform—as appears to have been 
the case in the present matter—sucb services may be regarded as nonpersonal 
and may be engaged by contract. * * * 

A question similar to that presented herein was considered in de- 
cision to the Secretary of War, B-45296, November 28, 1944, 24 Comp. 
Gen, 414, 417, wherein it was stated that— 

Agreements with individuals for personal services as distinguished from non- 
personal services have been discussed in numerous decisions of this office, and 
the distinction plainly was drawn in 23 Comp. Gen, 425, 429, between “Persons 
authorized to be and who are employed under an instrument designated as a 
‘contract’ and who perform their work under the supervision and control of 
Government officers” and “contractors engaged—not employed—on other than a 
personal service basis (generally those who do not perform their work under the 
supervision and control of the Government).” An individual contracting his 
services under section 9 of the Military Appropriation Act of 1944 renders him- 
self subject to the continuous supervision and control of his official superiors 
during the period of his contract, while an individual contracting with the Gov- 
ernment to prepare and deliver a lecture or a series of lectures on definite dates 
owes no duty to the Government other than specific performance under the con- 


tract, the whole transaction being, in fact, closely analogous to the production 
and delivery of a tangible article pursuant to a contract of sale. 
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In view of the conclusion reached in that decision and the represen- 
tations made in your letter that the lecturers here involved prepare 
their own lectures and are not subject to direct supervision or admin- 
istrative control of officers of the Department during the period of 
contract, and that no Government employees are qualified therefor, 
there appears to be no doubt that the services herein considered are 
nonpersonal in nature. In respect to the circumstances outlined in 
your letter relative to the inclusion in the estimates submitted to the 
congressional committee of a sum to cover expenses in connection with 
the procuring of lecturers for the Foreign Service Institute, it may 
be stated that, where there has been included in budget estimates an 
amount to be expended for a specific purpose, and such amount sub- 
sequently is appropriated by the Congress—as appears to be the case 
here—the accounting officers of the Government generally have rec- 
ognized the availability of the appropriation for such purpose, even 
though no express provision therefor is made. 26 Comp. Gen. 545. 

There remains, however, the question as to whether or not the pro- 
visions of section 202 of the Independent Offices Appropriation Act, 
1949, 62 Stat. 176, 193, prohibit your Department from contracting 
with aliens to render such lecture service. The section referred to is 
as follows: 

Sec. 202. Unless otherwise specified and until July 1, 1949, no part of any 
appropriation contained in this or any other Act shall be used to pay the 
compensation of any officer or employee of the Government of the United States 
(including any agency the majority of the stock of which is owned by the 
Government of the United States) whose post of duty is in continental United 
States unless such person (1) is a citizen of the United States, (2) is a person 
in the service of the United States on the date of enactment of this Act who, 
being eligible for citizenship, had filed a declaration of intention to become a 
citizen of the United States prior to such date, or (3) is a person who owes 
allegiance to the United States: Provided, That for the purpose of this section, 
an affidavit signed by any such person shall be considered prima facia evidence 
that the requirements of this section with respect to his status have been 
complied with: Provided further, That any person making a false affidavit 
shall be guilty of a felony and, upon conviction, shall be fined not more than 
$4,000 or imprisoned for not more than one year, or both: Provided further, 
That the above penal clause shall be in addition to, and not in substitution 
for, any other provisions of existing law: Provided further, That any payment 
made to any officer or employee contrary to the provisions of this section shall 
be recoverable in action by the Federal Government. This section shall not 
apply to citizens of the Republic of the Philippines or to nationals of those 
countries allied with the United States in the prosecution of the war. 

Since the provisions of the above-quoted section prohibit the pay- 
ment of compensation to “any officer or employee of the Government,” 
unless he meets certain citizenship qualifications, and since a con- 
tractor performing nonpersonal services may not properly be con- 
sidered an officer or employee, this Office would not be required to 
object to payment for such services performed by alien lecturers, 
-f the payments are otherwise proper. 
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With respect to your further question as to whether or not it is 
imperative that such alien lecturers execute the nonstrike affidavits 
required by section 501 of the Departments of State, Justice, Com- 
merce, and the Judiciary Appropriation Act, 1949, it may be stated 
that language similar to that contained in the above appropriation act 
has generally been considered applicable only to officers and em- 
ployees of the Government. 26 Comp. Gen. 111; id. 134. 

Since independent contractors performing nonpersonal services may 
not properly be considered Government employees and as they owe 
no duty to the Government other than specific performance under 
the contract, this Office would not be required to take exception to 
otherwise proper payments to such contractors upon the basis that 
nonstrike affidavits were not executed. However, in view of the 
nature of the services to be rendered by the alien lecturers, there is 
suggested for consideration, from an administrative standpoint, the 
advisability of requiring nonstrike affidavits as a condition precedent 
to the execution of such contracts. 


[B-80949] 


Compensation—Double—Employment of Federal Person- 
nel in Connection with Censuses of Manufacturers and Other 
Businesses 


The special authority in section 3 of the act of June 18, 1929, for employment and 
compensation of employees of the Department of Commerce and of other Govern- 
ment agencies for field work in connection with “the Fifteenth Decennial Census,” 
being applicable only to that census, the extension of the provisions of said section 
8 by the act of June 19, 1948, to work in connection with censuses of manu- 
facturers and other businesses does not authorize the dual employment of Govern- 
ment personnel on census work not connected with the Fifteenth Decennial 
Census. 

Comptroller General Warren to the Secretary of Commerce, Novem- 


ber 9, 1948: 


There has been considered your letter of October 15, 1948, requesting 
decision whether the Bureau of Census may employ and compensate 
employees of other Government agencies, including constituent agen- 
cies in the Department of Commerce, for field work in connection with 
the censuses of business and of manufacturers which are taken pur- 
suant to Public Law 671, approved June 19, 1948, without contraven- 
ing the dual compensation statutes. 
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Your doubt in the matter arises from the provision in section 2 of 
said act of June 19, 1948, 62 Stat. 479, which provides: 

That the following sections of the Act of June 18, 1929 (46 Stat. 21) shall 
apply to the censuses and surveys authorized by this Act: Section 3, as amended 
by Section 404 of Reorganization Plan Numbered II (53 Stat. 1436) * * *. 
Section 3 of the act of June 18, 1929, 46 Stat. 21, 22, referred to in the 
preceding quote, provides in material part, as follows: 

That special agents, supervisors, supervisors’ clerks, enumerators, and inter- 
preters may be appointed by the Director of the Census to carry out the pro- 
visions of this Act and of the Act to provide for a permanent Census Office, ap- 
proved March 6, 1902, and Acts amendatory thereof or supplemental thereto, 
such appointments to be made without regard to the Civil Service laws or the 
Classification Act of 1923, as amended, except that such special agents shall be 
appointed in accordance with the Civil Service laws. The Director of the Census 
may delegate to the supervisors authority to appoint enumerators. The enlisted 
men and officers of the Army, Navy, and Marine Corps may be appointed and 
compensated for the enumeration of Army, Navy, Marine, and other military 
posts. Employees of the Department of Commerce and other departments and 
independent offices of the Government may, with the consent of the head of the 
respective department or office, be employed and compensated for field work in 
connection with the Fifteenth Decennial Census. * * * [Italics supplied.] 

It will be observed that while some of the provisions of section 3 
are general and permanent in character, the provision with respect to 
the dual employment of employees of the Department of Commerce 
and of other departments or independent offices of the Government is 
limited to work in connection with the Fifteenth Decennial Census. 
There appears for application here the accepted rule that the adoption 
of an earlier statute by reference—as is the case here—makes it as 
much a part of the later act as though it had been incorporated at full 
length and brings in all that is fairly covered by the reference. Engel 
v. Davenport, 271 U.S. 33. Hence, the extension of the provisions of 
the said section 3 to work authorized by Public Law 671 does not en- 
large the language therein used, that is to say, it does not authorize 
the dual employment of employees of the Department of Commerce 
and of other departments or agencies on census work not connected 
with the Fifteenth Decennial Census. See decision of like effect in 24 
Comp. Gen. 445. 


The question presented is answered accordingly. 


(B-70823] 


Compensation—Wage-Board Employees—Wage Increases 
as Effected by Anti-Deficiency Act 


The language in 31 U. S. Code 268 that wage-board employees of the Bureau of 
the Mint “shall be allowed such wages as may be customary and reasonable” 
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does not constitute a mandate directing payment of a specific rate of compensa- 
tion which may be administratively determined, so that wage increases effected 
under said statute may not be regarded as “an obligation authorized by iaw” 
within the meaning of the Anti-Deticiency Act (31 U. S. Code 665) which may be 
paid irrespective of the incurrence of any deficiency. 


Administrative approval of wage increases recommended by a departmental wage 
board under 31 U. 8S. Code 268 for per diem employees of the Bureau of the Mint 
to be effective on a specified date but conditioned on the subsequent appropriation 
of funds is not an obligation for the future payment of money which ordinarily 
would be prohibited by the provisions of the Anti-Deficiency Act (31 U. S. Code 
665), but is to be viewed as an administrative expression that the department 
proceeded as far as permitted under the law in determining the reasonable and 
customary wages allowable to such employees. 25 Comp. Gen. 601, distinguished. 


Comptroller General Warren to the Secretary of the Treasury, 
November 10, 1948: 


There has been considered your letter of September 30, 1948, sub- 
mitting certain questions for decision regarding wage increases to 
per diem employees of the Bureau of the Mint, authorized by section 
268, Title 31, U. S. Code. 


Your first question relates to the sufficiency of funds to pay the 
increases, it being stated that the increases now under contemplation 
could not have been anticipated in preparing the 1949 budget and 
while funds are available to pay the increases for a time, all such 
funds at the new rates would be exhausted before the end of the fiscal 
year. Hence, you desire to know whether the provisions of 31 U.S. C. 
665 would prohibit the giving of any present effect to wage increases 
which may be recommended by the Treasury Department Wage Board 
since there would be required the incurrence of a deficiency. 

Title 31, U. S. C. 665, provides as follows: 


No executive department or other Government establishment of the United 
States shall expend, in any one fiscal year, any sum in excess of appropriations 
made by Congress for that fiscal year, or involve the Government in any con- 
tract or other obligation for the future payment of money in excess of such 
appropriations unless such contract or obligation is authorized by law. Nor 
shall any department or any officer of the Government accept voluntary service 
for the Government or employ personal service in excess of that authorized by 
law, except in cases of sudden emergency involving the loss of human life or 
the destruction of property. All appropriations made for contingent expenses 
or other general purposes, except appropriations made in fulfillment of con- 
tract obligations expressly authorized by law, or for objects required or au- 
thorized by law without reference to the amounts annually appropriated there- 
for, shall, on or before the beginning of each fiscal year, be so apportioned by 
monthly or other allotments as to prevent expenditures in one portion of the 
year which may necessitate deficiency or additional appropriations to complete 
the service of the fiscal year for which said appropriations are made; and all 
such apportionments shall be adhered to and shall not be waived or modified 
except upon the happening of some extraordinary emergency or unusual cir- 
cumstance which could not be anticipated at the time of making such appor- 
tionment, but this provision shall not apply to the contingent appropriations 
of the Senate or House of Representatives ; and in case said apportionments are 
waived or modified as herein provided, the same shall be waived or modified 
in writing by the head of such executive department or other Government estab- 
lishment having control of the expenditure, and the reasons therefor shall be 
fully set forth in each particular case and communicated to Congress in connec- 
tion with estimates for any additional appropriations required on account 
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thereof. Any person violating any provision of this section shall be summarily 
removed from office and may also be punished by a fine of not less than $100 or 
by imprisonment for not less than one month. 


You refer to the authority contained in 31 U. S. C. 268, which pro- 
vides that workmen in the Bureau of the Mint “shall be allowed such 
wages as may be customary and reasonable according to their respec- 
tive stations and occupations, to be determined by the superintendent, 
and approved by the Director of the Mint”, such authority having 
been transferred to the Secretary of the Treasury for administering 
by section 404 of Reorganization Plan No. II of 1939, 53 Stat. 1436, 
effective July 1, 1939, as provided in the joint resolution of June 7, 
1939, 53 Stat. 813. It is proposed that said direction for the payment 
of compensation may come within the meaning of the language in 
the first sentence of section 665, quoted above, as being an “obligation 
authorized by law.” 

The decisions of this Office in respect of the provisions of the so- 
called Anti-Deficiency Act, 31 U. S. C. 665, supra, have never recog- 
nized compensation increases as an “obligation authorized by law” 
unless the statute authorizing the increases is mandatory and directs 
the payment of the additional compensation without vesting any dis- 
cretionary authority in someone to determine the amount of com- 
pensation payable. 21 Comp. Gen. 335 ; 22 id. 570; 24 id. 486; B-71902, 
April 2, 1948. 

The statute directing the payment to workmen of the Bureau of 
the Mint of such reasonable and customary wages as may be deter- 
mined by the superintendent with the approval of the Director of 
the Mint—now under the supervision of the Secretary of the Treas- 
ury is not a mandate in the sense that it requires the payment of a 
specific rate or amount of compensation, but rather vests a discretion 
in the authorized officials to determine what constitutes reasonable 
and customary wages, which, of course, includes the authority to set 
the effective date of any necessary changes therein. Accordingly, 
you are advised that wage increases under such statute are not to be 
regarded as an “obligation authorized by law” within the meaning 
of those words as used in 31 U. S. C. 665, and such increases are 
precluded by other provisions of the statute where sufficient funds 
are not available for the payment of the increase for the balance of 
the fiscal year. 

Your second question is whether prompt administrative approval 
of recommended wage increases may be made although it is expressly 
provided in the approval that they ultimately shall be effective from 
the date of approval, if it also expressly be provided that such increases 
be contingent upon the subsequent appropriation of funds. The doubt 
with respect to approval of the increases in that manner is stated to 
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have arisen in view of the statement in Office decision appearing in 
25 Comp. Gen. 601 to the effect that administrative action to grant 
certain wage increases in the Department of State legally could not 
be taken in the absence of sufficient funds in the current appropriation. 
Of course, that statement was made in the light of the prohibitory 
provisions of 31 U. S. C. 665, there being involved in that case the 
excess obligation of appropriations without authority of law. How- 
ever, that ruling does not preclude an approval of wage increases in 
the manner previously indicated. In fact, the approval of wage in- 
creases effective on a specified: date but conditioned upon the sub- 
sequent appropriation of funds is not an obligation for the future 
payment of money which ordinarily would be prohibited by section 
665, supra, because of a deficiency in funds, but is to be viewed 
as an administrative expression that the department has proceeded 
as far as permitted under the law in determining the reasonable and 
customary wages that shall be allowed to workmen in the Bureau of 
the Mint, the actual payment of such increases being dependent en- 
tirely upon the obtainment of additional legislation providing funds 
for that purpose. Accordingly, your second question is answered in 
the affirmative. However, as a caution, it is suggested that when ad- 
ditional funds are requested for payment of the wage increases—if 
such request be made—that it clearly be reflected that such increases 
are to be effective from the date they were approved by the 
Department. 

Your third question is conditioned upon a holding (in the con- 
sideration of the first question herein) that 31 U. S. C. 665 does not 
affect the present payment of the wage increases. Since that question 
was answered to the contrary, no answer to this final question is re- 
quired. 


[B-79913] 


Postal Rate Revision and Federal Employees Salary Act of 
1948—Applicability to Special Assistants to Secretary of 
Defense, Under Secretaries and Assistant Secretaries of 
Army, Navy, and Air Force 


Persons occupying positions as special assistants to the Secretary of Defense, 
and Under Secretaries and Assistant Secretaries of the Army, Navy, and Air 
Force, for which the existing rate of compensation ($10,000 per annum) is pre- 
scribed by sections 204 (a) and 302, respectively, of the National Security Act 
of 1947, are not officers and employees “whose rate of compensation is increased 
by section 2, 3, 4, 5, or 6 of the Federal Employees Pay Act of 1946,” as spe- 








304 DECISIONS OF THE COMPTROLLER GENERAL [28 


cifically required by section 301 of the Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, so as to be entitled to the $330 per annum additional 
compensation provided therein. 


Comptroller General Warren to the Secretary of Defense, Novem- 
ber 12, 1948: 


There has been considered your letter of September 7, 1948, request- 
ing decision as to whether the provisions of the Postal Rate Revision 
and Federal Employees Salary Act of 1948, Public Law 900, approved 
July 3, 1948—granting additional compensation to certain employees 
of the Federal Government—are applicable to special assistants to the 
Secretary of Defense and to Under Secretaries and Assistant Secre- 
taries of the Army, the Navy, and the Air Force, whose compensation 
is fixed at the rate of $10,000 a year pursuant to the provisions of sec- 
tions 204 (a) and 302, respectively, of the National Security Act, 
Public Law 253, approved July 26, 1947, 61 Stat. 495, 500, 507. 

Section 301 of Public Law 900, 62 Stat. 1267, provides: 

Sec. 301. Except as provided in section 303, each officer and employee of the 
Federal Government, and each officer and employee of the District of Columbia 
municipal government, whose rate of compensation is increased by section 2, 
3, 4, 5, or 6 of the Federal Employees Pay Act of 1946 shall receive additional 
compensation at the rate of $330 per annum: Provided, That any employee paid 
on an hourly or part-time basis shall receive additional compensation at the rate 
of 20 cents per hour. 

The above-quoted section expressly provides, inter alia, that each 
officer and employee of the Federal Government “whose rate of com- 
pensation is increased by section 2, 3, 4, 5, or 6 of the Federal Em- 
ployees Pay Act of 1946” shall receive additional compensation at the 
rate of $330 per annum. Section 2 of the said Federal Employees Pay 
Act of 1946, 60 Stat. 216, refers to increases in compensation rates pre- 
scribed by the Classification Act of 1923, as amended. Section 3 of 
that act, 60 Stat. 216, is directed to increases in pay rates for certain 
Customs and Immigration employees, and sections 5 and 6, 60 Stat. 
217, provide for increases in pay rates for employees in the legislative 
and judicial branches, respectively. Clearly, the positions which are 
the subject of your letter are not covered by any of the above-men- 
tioned sections of the 1946 pay statute. Hence, there remains for con- 
sideration only section 4 of the Federal Employees Pay Act of 1946, 
60 Stat. 216, which provides: 

Sec. 4. Rates of basic compensation specifically provided by statute (including 
any increase therein computed in accordance with section 602 (b) of the Federal 
Employees Pay Act of 1945), for positions in the executive branch or the District 
of Columbia municipal government which are not included in section 102, as 
amended, of the Federal Employees Pay Act of 1945 or in the District of Colum- 
bia Teachers’ Salary Act of 1945, and are not increased by any other provision 
of this Act, are hereby increased by 14 per centum or $250 per annum whichever 
is the greater, except that no such rate shall be increased by more than 25 per 


centum. Such augmented rates shall be considered to be the regular rates of basic 
compensation. 
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In the absence of a clear indication to the contrary, the above-quoted 
section necessarily applies only to those rates of basic compensation 
specifically provided by statutes which were in existence on July 1, 
1946—the date that section became effective. As stated above, existing 
rates of compensation for special assistants to the Secretary of Defense 
and for Under Secretaries and Assistant Secretaries of the Army, 
the Navy, and the Air Force are prescribed by sections 204 (a) and 
302 of the National Security Act, approved July 26, 1947—subsequent 
to the enactment of the said Federal Employees Pay Act of 1946. 
Consequently, persons occupying such positions are not officers and 
employees “whose rate of compensation is increased by section 2, 3, 4, 
5, or 6 of the Federal Employees Pay Act of 1946,” as specifically re- 
quired by section 301 of Public Law 900, supra, as a prerequisite to 
entitlement to the $330 additional compensation authorized there- 
under. Accordingly, your question is answered in the negative. 


([A-18608] 


Delegation of Authority — Redelegation — Authority to 
Advertise 


While paragraph 5 (a) of General Regulations No. 109, as presently constituted, 
is correct in stating that the basic authority to authorize newspaper advertising 
delegated by the head of a department to subordinate officials pursuant to section 
2 (3) of the administrative expense statute of August 2, 1946, may not be 
redelegated, the subordinate official to whom such basic authority was delegated 
may assign to others the administrative duties necessary to accomplish the 
advertising authorized, and said paragraph will be amended aceordingly. 
Acting Comptroller General Yates to the Secretary of Agriculture, 


November 15, 1948: 


There has been considered letter of the Under Secretary of Agri- 
culture, dated August 16, 1948, requesting reconsideration of Gen- 
eral Regulations No. 109, December 20, 1946, 26 Comp. Gen. 986, with 
a view to revising paragraph 5 thereof so that it will not prohibit 
redelegation of authority to advertise. 

It appears that there has been some misunderstanding as to the 
intent of subparagraph (a) of paragraph 5 of the General Regulations, 
due, it is believed, to failure to recognize the distinction between a 
delegation of the basic authority to authorize advertising and the 
assignment of administrative duties and details to carry out that 
authority. The paragraph as presently constituted is correct in stat- 
ing that the basic authority delegated pursuant to section 12 (8) of 
Public Law 600, 60 Stat. 809, may not be redelegated. To that extent 
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I do not agree with the views expressed in the Under Secretary’s 
letter of August 16, 1948. It was not the intent of the paragraph, 
however, to prohibit any necessary assignment of administrative 
duties, such as the selection of advertising media, the approval of 
advertising texts, and similar ministerial functions by the person or 
persons to whom the basic authority to authorize advertising may be 
delegated by the head of a department. In this respect the situation 
does not differ from that which existed prior to the enactment of sec- 
tion 12 (3) of Public Law 600, except that now, instead of the head of 
a department being required personally to authorize advertising, he 
may delegate that responsibility and authority to such number of 
subordinates, by name or position, as he desires. But he cannot now 
delegate a greater authority than he had prior to the enactment of 
Public Law 600. As he had no authority prior to such time to dele- 
gate his responsibility it necessarily follows that those to whom he 
now delegates authority by virtue of the new statute cannot delegate 
the authority which they acquire through him. Such persons are 
placed in precisely the same situation, with no more authority than 
the head of a department had prior to Public Law 600. But now, as 
then, the head of a department or one to whom he has delegated his 
authority, is not required personally to perform all ministerial and 
operational functions incident to authorized advertising. The statute 
requires that advertising control remain with the head of a department 
or those to whom he has delegated his authority but he or the persons 
designated by him may assign such administrative duties to others as 
may be necessary to accomplish the advertising authorized. And 
those administrative duties may be restricted or conditioned to such 
extent, if any, as may be deemed necessary or desirable. 

To prevent any further misunderstanding, I have today issued 
instructions that steps be taken to amend paragraph 5 of said regula- 
tions to make clear that, the delegation of basic authority having been 
achieved by the issuance of a proper document, assignments by the 
official to whom such authority was delegated, to subordinate officials, 
of the administrative duties involved, are permissible. 


CB-80960] 


Sales — Surplus Property — Disclaimer of Warranty — 
Adjustments and Refunds 


Where surplus property located in foreign areas is sold under sales contracts 
containing “as is” and “where is” clauses, without warranty of any kind, there 
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is no authority for admistrative officers to make adjustments or refunds to 
purchasers on the basis that the sales price of such property was based on mis- 
take as to condition of the property even though the Government's description 
of the property was incomplete or inaccurate and, therefore, the property was 
overvalued. 


Where surplus property located in foreign areas delivered under a sales contract 
containing an “as is” and “where is” clause, without warranty of any kind, was 
received in badly damaged condition although a majority of the items sold were 
described as being in “good” condition, refund of a portion of the purchase price 
is not authorized on the basis of a unilateral, not mutual, mistake by the pur- 
chaser in its statement of price. 


Since the Office of Foreign Liquidation Commissioner, State Department, pur- 
suant to section 15 (a) of the Surplus Property Act of 1944, is authorized to 
enter into contracts of sale upon such terms and conditions as the agency deems 
proper, the responsibility for establishing any policy with respect to the manner 
and method of disposition of the property primarily is a matter for determination 
by that agency ; however, in order to make appropriate refunds and adjustments 
as provided for under section 30 (c) of the act, an equitable adjustment clause 
should be included in the contracts of sale. 

Comptroller General Warren to the Secretary of State, November 


15, 1948: 


Reference is made to letter of October 21, 1948, from the Assistant 
Secretary of State, requesting a decision as to the authority of the 
Foreign Liquidation Commissioner to make refunds and adjustments 
to purchasers to correct mistakes as to the condition of property sold 
under contracts containing an “as is” and “where is” clause. 

In the aforesaid letter there are set forth in considerable detail the 
conditions and problems encountered by the Office of the Foreign 
Liquidation Commissioner in the disposition of surplus property 
located in foreign areas pursuant to Public Law 584, 60 Stat. 754, 
which amended the Surplus Property Act of 1944, 58 Stat. 765. It is 
stated in substance that in order to accomplish the orderly disposition 
of property it was deemed necessary to make refunds and adjustments 
correcting errors in sales price. For example, it is stated that where a 
sales program with a foreign government involved a series of contracts, 
refusal on the part of OFLC to recognize an inequity in an earlier 
contract and to make an on-the-spot adjustment would have resulted 
in shipments under later contracts being refused at destination pend- 
ing formal renegotiation of the earlier contract, with the end result 
of interim transportation and demurrage charges being levied against 
the United States. In reviewing the background of the question of 
refunds and adjustments it is pointed out that there was devised a 
simplified method of coding to describe the condition of the property 
at the time the owning agency declared it surplus but that in the final 
analysis the application of condition coding to a particular item of 
property was necessarily a matter of individual judgment. Recog- 
nizing that condition is a matter of opinion, it appears that the Field 
Commissioners have refused in most instances to adjust the sales 
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price where the purchaser has asserted that the property delivered was 
not in the condition represented, relying on the “as is” provision of 
the contract. It is understood from the Assistant Secretary’s letter, 
however, there have been cases where the variance between reported 
conditions and actual condition of the property has been considered 
so great as to preclude a mere difference of opinion between the buyer 
and seller and bring the situation into the realm of misrepresentation, 
and, in such instances, the field commissioners have recognized that 
the buyer was entitled to relief and have adjusted the sales price on 
an equitable basis. 

One such case is said to have involved the sale of a large quantity 
of textiles described as in “fair” condition and priced accordingly, 
whereas on delivery to the purchaser the majority of the items were 
found to be so mildewed and rotted that they fell apart on removal 
from the packing cases. In another case, according to the Assistant 
Secretary’s letter, canvas water buckets were sold to a sovereign gov- 
ernment, an inspection by the Army revealed the few buckets inspected 
to be intact, the property was declared to be in “good” condition, and 
priced accordingly; however, when the buckets were issued by the 
foreign government for use, it was discovered that time and moisture 
had weakened the canvas fibres of the buckets so that when filled 
with water the canvas pulled away from the metal hoops and bails and 
the buckets were worthless. In both of these cases it is stated that it 
was impracticable for the Army to make other than a cursory inspec- 
tion of the property due to the limited personnel and the storage of 
the property in inaccessible parts of a warehouse. 

Also, reference is made to a case which illustrates the situation 
where there is no mistake by the parties as to identity of the property 
sold but a mistake exists as to the value of that property, such case 
involving the matter of refunds in the sale transaction under con- 
tract No. W-ANL(MET-I)-215 with the Middle East Union of 
Seventh Day Adventists, Heliopolis, Egypt. The facts are as follows: 
On March 4, 1946, the said contract was entered into for the sale of 
certain power and heating units, plumbing fixtures, and hardware 
with a total landed cost value of $17,351.55 for a sales price of 
$11,104.99. The property was declared in “good” condition with the 
exception of two power units costing $5,040 which were declared to be 
in “poor” condition. Article I of the contract reads as follows: 


Warranties—The Seller agrees to do and does hereby sell to the buyer “as is” 
and without warranty except as to title, and subject to the conditions hereinafter 
set forth, and Buyer agrees to do and does hereby purchase from the Seller, 
certain movable property and at the prices set forth in Exhibit “A” attached 
hereto and made part hereof, located at Camp Russell B. Huckstep and Camp 
Attaka, Egypt. 
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In April, 1946, after delivery had been taken of the property, the 
purchaser sought an adjustment on the ground that the plumbing 
fixtures located at Camp Attaka had been represented as being in 
“good” condition when the property had in fact been lying in the 
open for many months and, being exposed to sand, wind, and salt air, 
many items had become rusted, broken, and weather-beaten. After 
investigation by a representative from the Cairo office and negotiation 
as to a possible adjustment figure, the purchaser presented an itemized 
claim for adjustment to the Central Field Commissioner at Cairo 
requesting a refund of $3,319.10 from the total sales price of $6,239.10 
paid for these items. The adjustment figure included a shortage of 
two items with a sales price of $75.30. The claim was reviewed by 
the Contract Review Board in the OFLC Cairo office, and, on the basis 
of a finding that no inspection of the property had been made by the 
Army at the time the property was declared surplus and that no 
OFLC representative had inspected the property prior to sale, the 
refund requested by the purchaser was approved. A supplementary 
agreement to the contract was executed on September 13, 1946, wherein 
the Government agreed to reduce the price of the property and refund 
$3,319.10 to the purchaser. 

The following provisions of the Surplus Property Act of 1944, 58 
Stat. 768, 772, 782, are cited in the Assistant Secretary’s letter as the 
authority to make an adjustment and to refund money to a purchaser : 

Sec. 4. Surplus Property shall be disposed of to such extent, at such times, 
in such areas, by such agencies, at such prices, upon such terms and conditions, 


and in such manner, as may be prescribed in or pursuant to this Act. 
7 ~ * * * ” * 
Sec. 15 (a). Notwithstanding the provisions of any other law but subject 
to the provisions of this Act, whenever any Government agency is authorized 
to dispose of property under this Act, then the agency may dispose of such 
property by sale, exchange, lease, or transfer, for cash, credit, or other prop- 


erty, with or without warranty, and upon es other terms and conditions, as 
the rend oe proper. 


- * * * * 

Src. 80 (c). To the extent authorized by the Board, any Government agency 
disposing of property under this Act (1) may deposit in a special account 
with the Treasurer of the United States, such amount of the proceeds of such 
dispositions as it deems necessary to permit appropriate refunds to purchasers 
when any disposition is rescinded or does not become final, or payments for 
breach of any warranty, * * * 

The above-quoted authority is said to be considered by the OFLC 
as similar to the authority vested in the Secretary of War after the 
last war under the acts of May 10, 1918, 40 Stat. 548, and July 9, 
1918, 40 Stat. 845, 850, and the act of July 11, 1919, 41 Stat. 104, 105, 
and there is cited the case of United States v. Koplin, 24 F. 2d 840, 
wherein the court upheld an adjustment in the sales price of unascer- 


tained surplus goods sold under an “as is” contract because the 


846952—49—22 








310 DECISIONS OF THE COMPTROLLER GENERAL (28 


goods delivered were not in the condition advertised. Attention is 
also invited to the cases of Jacob Levy and Brothers v. United States, 
63 C. Cls. 126, 132; American Stores Co. v. United States, 68 C. Cls. 
128, 138; Blue Ribbon Products v. United States, 71 C. Cls. 393, 
404; Georgia Wholesale Company v. United States, 84 C. Cls. 150, 
191. It is contended that the above-cited decisions permit Govern- 
ment representatives to make adjustments and refunds at their discre- 
tion in consummating surplus sales transactions. 

In the light of the above discussion, decision is requested on the 
following questions: 

1. Did the Foreign Liquidation Commissioner and the Field Commissioners 
to whom he delegated his disposal authority have authority within their dis- 
cretion to make adjustments or refunds to purchasers of surplus property 
where the sales price of such property was based on mistake as to condition 
of the property, notwithstanding the “as is” clause of the sales contract? 

2. Was the refund made by the Field Commissioner in the Office of the 
Foreign Liquidation Commissioner, Cairo, Egypt, under Contract W-ANL 
(MET-I)-215, the facts of which are set forth above, within his authority 
under the Surplus Property Act of 1944 and FLC Regulation 8, as amended? 

3. In the event you are not in complete accord with the policy adopted by 
OFLC in making refunds and adjustments under the circumstances outlined 
above, we would appreciate your recommendations as to the course of action 
to be taken by OFLC when such cases come to the attention of its field auditors. 

From the facts presented, it appears that, pursuant to the above- 
quoted provisions of the Surplus Property Act of 1944, the OFLC 
generally employed the method of disposing of property under sales 
contracts expressly stipulating that the property was sold “as is” 
without any warranty as to the quality, character, description, condi- 
tion, or fitness for use. 

Insofar as concerns the condition of surplus goods offered for sale 
by the Government on an “as is” basis without warranty or guaranty 
of any kind, the law is clear that a bidder who fails to take advantage 
of an opportunity to inspect cannot subsequently recover on the 
grounds that the goods are of @n inferior quality. See M. Samuel & 
Sons v. United States, 61 C. Cls. 373; Triad Corporation v. United 
States, 63 C. Cls. 151; S. Brody v. United States, 64 C. Cls. 538; 
Silberstein & Son v. United States, 69 C. Cls. 412; Sachs Mercantile 
Co. v. United States, 78 C. Cls. 801; Lipshitz & Cohen v. United 
States, 269 U. S. 90; Mottram v. United States, 271 U. 8. 15; Maguire 
& Co. v. United States, 273 U.S. 67. Moreover, it has been held that 
any words or conduct sufficient to show that the sale was made with 
the understanding that the purchaser should take the goods as they 
are will prevent a warranty from being implied. See Williston on 
Sales (2d ed.), section 239. To the same effect, the courts in many 
cases dealing with sales of second-hand goods have held or recog- 
nized that irrespective of inspection or opportunity of inspection 
by the buyer there is no implied warranty of quality, condition, or 
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fitness in the sale of such goods, and that the doctrine of caveat 
emptor is especially applicable, since, from the very fact that the 
articles purchased are not new, the buyer is placed on the alert for 
defects that might affect the quality, condition, or fitness thereof. 
Annotation 151 A. L. R. 446, and numerous cases there cited. If 
this is true in an ordinary transaction involving the sale of second- 
hand goods, a fortiori, it is true where such a transaction is covered 
by a contract containing a disclaimer of warranty or an “as is” 
provision. 

The decisions of the courts referred to in the Assistant Secretary’s 
letter as authority for the Government representatives to make ad- 
justments and refunds within their discretion do not appear to be 
proper for application here. In the case of United States v. Koplin, 
supra, it was held that where surplus property was advertised for sale 
by auction “as is” and “where is” but the goods were in fact auctioned 
off in fractions of large lots, no specific goods being identified before- 
hand to seller and purchaser as those sold, the sale was one by de- 
scription of unascertained goods, and that where there was a dispute 
before the performance of the contract of sale as to whether the goods 
tendered corresponded to the description, the Secretary of War, 
through the local board of sales control, was authorized to settle the 
dispute by cancellation of the contract and execution of a new con- 
tract at a lower price for the goods which were available for delivery. 
It is to be noted, however, that the court first found that the sale was 
one by description of unascertained goods and that the advertised 
terms of the sale, “as is” and “where is,” did not apply, and did not go 
to the extent of holding that there was authority to cancel a sales con- 
tract for discrepancy between the catalogue description and the goods 
delivered, irrespective of the terms of the sale. 

In the Levy case, supra, a certain lot of wire rope advertised for 
sale by the War Department was described in the catalogue of sale as 
“74 6’’ Class ‘A’ ” but the rope delivered to the purchaser was 34” and 
not 7%,’ as advertised. War Department officials advised the pur- 
chaser that if the rope was returned the Government would return 
the purchase price. The rope was returned and resold by the Govern- 
ment. The court decided that, although the conditions of the sale 
were such that the purchaser could not have recovered the purchase 
price strictly on the basis of the catalogue description, the Secretary 
of War having canceled the sale “on account of discrepancy in identity 
of goods” and received back the goods, the United States was bound 
to return the purchase price. 

Likewise, the other cases cited may be said to differ essentially from 
the principle involved in cases of sales of property “as is” and “where 
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is,” without warranty or guaranty as to quality, character, conditions, 
etc., the questions going to the identity of the property sold and the 
inability of the Government to perform its part of the contract, 

However, in the case of United States v. American Sales Corpora- 
tion, 27 F. 2d 389, affirmed 32 F. 2d 141, certiorari denied, 280 U. S. 
574, the court found no difficulty in overcoming the presumption of 
regularity of the acts of surplus property officers or in determining 
that the authority contained in the acts cited, supra, authorizing the 
Secretary of War to sell surplus war property, had been exceeded by 
an attempted reduction in the contract price to a purchaser of such 
property. The court placed its decision on the ground of lack of 
authority in the agents who attempted to act for the United States to 
modify or rescind the sales contracts in derogation of the vested rights 
of the Government thereunder. The Court, with reference to such 
authority, said in part: 

Here is a case in which Congress having by statute empowered the Secretary 
of War to sell any surplus supplies upon such terms as may be deemed best, and 
such authority having been exercised, it was sought by the agent thus empowered 
to exercise further authority not granted to him, to rescind in part, release in 


part, modify in part, the sale effected. That this cannot be done the authorities 
are agreed. 


After quoting different authorities, the Court continued: 


Applying these principles which govern ordinary business dealings to the facts 
of this case, I find no escape from the conclusion that, when the officers of the 
government had made a valid contract of sale, so far executed on defendant's 
part as that it had paid $100,000 to the government, they could not through any 
form make effective a reduction in the purchase price called for in these contracts. 
They having endeavored to do so, their act is a nullity because wholly beyond 
their powers, of the extent and the limitation upon which powers the law charges 
all persons dealing with them. Whiteside v. United States, 93 U. S. 248. 

Accordingly, with reference to question 1, in view of the facts of 
record and the law applicable thereto, it must be concluded that the 
Field Commissioners were unauthorized to make adjustments or re- 
funds to purchasers of surplus property on the basis that the sales 
price of such property was based on mistake as to condition of the 
property. In this connection it seems clear that there was no mistake 
as to the subject matter of the sale. The property was sold “as is” 
and the contracts apparently so stated. While it may be that the 
Government’s description of the property was incomplete or inaccurate 
and, consequently, the property was overvalued, there was an express 
disclaimer of any warranty that the property was as described. Hence, 
there is no legal basis upon which claim for refund of any part of 
the purchase price could be allowed. See Barnard v. Kellogg, 10 Wall. 
883. Of course, where the property is stolen or pilferage has occurred 
prior to delivery and passage of title, the purchaser of the property 
has justifiable grounds for claiming an appropriate adjustment. 
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With reference to question 2, it is noted that while the majority 
of the items were declared to be in “good” condition, two of the items 
were declared in “poor” condition, thus indicating that the Army 
had some basis for the description of the property even though an 
inspection may not have been made at the time the property was 
declared surplus. In view thereof, it appears that, with the exception 
of the sum of $75.30 representing a shortage of two items, the refund 
was unauthorized. 

Such a conclusion is in accordance with established principles of 
law applicable to similar situations. Thus, in the case of Lynch v. 
Curfman, 65 Minn. 170, 68 N. W. 5, 7, the Court stated the principle 
as follows: 

* * * Warranties are contracts, and the rules for interpreting them or 
determining whether they were made do not differ from the rules applied in the 
case of any other contracts. At least, in the absence of fraud or deceit, where 
a vendor makes statements as to the quality of the article sold, accompanied, 
however, by a positive and express refusal to covenant it, or a like statement and 
notice to the vendee that he does not and will not warrant it, his statements as 
to the quality of the article must be deemed mere expressions of opinion and 
not a contract of warranty. * * * 

In Williston on Sales (2d ed.), section 213, the rule is stated as 
follows: 

The parties may by agreement limit the effect of language which would other- 
wise be construed as amounting to an express warranty. The most common 
illustration of this is where the seller makes statements in regard to the goods, 
but refuses to warrant the truth of the statements. Though the statements by 
themselves might be sufficient to constitute a warranty, the refusal not only 
indicates an unwillingness to contract for the truth of the statements, but also 
should put the buyer so on his guard that he would not be justified in buying 
in reliance upon them. * * * 

Furthermore, while it is stated that there was a mistake as to the 
value of the property sold, the purchaser may not say that at the 
time the agreement of sale was consummated it was its intention to 
pay any specific price other than the price stipulated in the agreement. 
It is well settled that a contract may be reformed only on the ground 
of mutual, not unilateral, mistake. The clear weight of authority 
is that a mistake by one party in the statement of a price, if not known 
to the other party, does not affect the validity of the contract as made. 
Tatum v. Coast Lumber Co., 16 Idaho 471, 101 P. 957; Steinmeyer v. 
Schroeppel, 226 Il. 9, 80 N. E. 564; Boeckeler Lumber Co. v. Cherokee 
Realty Co., 135 Mo. App. 708, 116 S. W. 452; Harran v. Foley, 62 
Wis. 584, 22 N. W. 837. 

With respect to the request for advice as to the course of action to 
be taken by the OFLC in future transactions, inasmuch as the pro- 
visions of the Surplus Property Act of 1944, supra, specifically author- 
ize the disposal agency to enter into contracts of sale upon such terms 
and conditions as the agency deems proper, the responsibility for es- 











314 DECISIONS OF THE COMPTROLLER GENERAL [28 


tablishing any policy with respect to the manner and method of dis- 
position of the property is a matter for determination by your de- 
partment in the first instance. However, in order to avoid similar 
situations, there is suggested the feasibility of including in the con- 
tracts of sale an equitable adjustment clause such as referred to in 
B-53313, October 29, 1945, cited in the Assistant Secretary’s letter. 
With reference to any claims presently pending under contracts con- 
taining an express disclaimer of warranty, it appears that such claims 
should be transmitted to the Claims Division of the General Account- 
ing Office for direct settlement in accordance with the provisions of 
section 236, Revised Statutes, as amended by section 305 of the Budget 
and Accounting Act of June 10, 1921, 42 Stat. 24. 


[CB-81042] 


Postal Service Employees—Compensatory Time for Night 
Work—Night Differential Entitlement 


Postal Service employees who come within the purview of section 5 of the Postal 
Service pay statute of July 6, 1945, authorizing the payment of a night differential 
for work between the hours of 6 p. m. and 6 a. m., may be paid extra compen- 
sation for night work for each hour of such work actually performed on Saturdays, 
Sundays, or holidays regardless of whether compensatory time is granted under 
section 3 of the statute for the same period. 25 Comp. Gen. 838, overruled. 


Comptroller General Warren to the Postmaster General, November 
15, 1948: 


Consideration has been given your letter of October 25, 1948, ref- 
erence 50, in which it is stated that a number of cases recently have 
been brought to your attention in which the Postal Accounts Divi- 
sion, General Accounting Office, has disallowed credit in accounts 
rendered by postmasters for night differential payments made to em- 
ployees for services rendered between 6 p. m. and 6 a. m. on days for 
which compensatory time subsequently was granted. You point out 
that the night differential pay first was provided under Public Law 
496, approved May 24, 1928, 45 Stat. 725, and that, with the excep- 
tion of supervisory employees, it has been the policy of your Depart- 
ment to pay employees the additional compensation provided for 
night work regardless of whether such employees were compensated 
for the time involved or were granted compensatory time. That 
practice finds support in Office decision of December 7, 1935, 15 Comp. 
Gen. 477, which indicated approval of payment at the regular night 
differential rate for services performed between 6 p. m. and 6 a. m. 
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on Saturdays for which compensatory time was granted within the 
following five work days. 

Compensatory time and the payment of night differential to .em- 
ployees of the postal service presently are governed by section 3 of 
Public Law 134, approved July 6, 1945, 59 Stat. 435, as amended by 
Public Law 265, approved July 30, 1947, 61 Stat. 522, and by section 
5 of Public Law 134, supra, 59 Stat. 436, which provide: 


Sec. 3. When the needs of the service require employees to perform service 
on Saturdays, Sundays, or holidays, they shall be allowed compensatory time 
for such service on one day within five working days next succeeding the Sat- 
urday or Sunday and within thirty days next succeeding the holiday: Provided, 
That the Postmaster General may, if the exigencies of the service require, au- 
thorize the payment of overtime to employees other than supervisory employees 
whose base salaries are more than $3,600 per annum for services performed on 
Saturdays, Sundays, and Christmas Day during the month of December in lieu 
of compensatory time: Provided further, That supervisory employees shall be 
allowed compensatory time for services performed in excess of eight hours per 
day, and those whose base salaries are more than $3,600 per annum shall be 
allowed compensatory time for services performed on Saturdays, Sundays, and 
on Christmas Day during the month of December within one hundred and 
eighty days from the days such service was performed: And provided further, 
That the provisions of this section shall not apply to employees of the Railway 
Mail Service and the Air Mail Service; post-office inspectors; rural carriers; 
traveling mechanicians; examiners of equipment and supplies; clerks in third- 
class post offices ; and employees paid on an hourly basis. 

Sec. 5. Employees who are required to perform night work shall be paid extra 
for each hour of such work at the rate of 10 per centum of their base hourly 
compensation, computed by dividing the base annual salary by two thousand 
and eighty. Night work shall be defined as any work performed between the 
hours of 6 o’clock postmeridian and 6 o’clock antemeridian: Provided, That 
such differential for night duty shall not be included in computing any over- 
time compensation to which the officer or employee may be entitled. The pro- 
visions of this section shall not apply to post-office inspectors ; traveling mechani- 
cians; examiners of equipment and supplies; officers of the Railway Mail Serv- 
ice and of the Air Mail Service; and rural carriers. 


In decision of June 6, 1946, 25 Comp. Gen. 838, which considered 
those sections, it was concluded, inter alia, that compensatory time 
when lawfully granted is in lieu of all other compensation for the 
time served. On the basis of the facts then presented such conclusion 
appeared warranted. However, in arriving at that conclusion there 
was not considered the fact now brought to attention that the payment 
of night differential to employees for whom compensatory time is 
granted was in accordance with the policy and recognized practice of 
the Post Office Department under the previously existing provisions 
of the act of May 24, 1928, 45 Stat. 725, supra. There is nothing in 
the presently existing provisions of law, nor do I find anything in the 
legislative history of such provisions, which would indicate a legis- 
lative intention that such policy and practice should be changed. 

Accordingly, it may be concluded on the basis of the present sub- 
mission that those employees of the postal service who come within 
the provisions of section 5 of Public Law 134, supra, properly may 
be paid the extra compensation provided for night work for each hour 
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of such work actually performed regardless of whether compensa- 
tory time is granted for the same period. To the extent that the de- 
cision reported in 25 Comp. Gen. 838 expresses a different view, that 
decision no longer will be followed. 


(CB-78839] 


Courts Martial—Civilian Employees—Pay and Allowance 
Forfeitures 


The act of February 24, 1931, prohibiting the withholding of earned pay, salary, 
or emolument of any civil employee removed for cause except for indebtedness 
to the United States, does not limit or restrict the authority of military tribunals 
in imposing sentences in court-martial cases involving infractions of the Articles 
of War by civil personnel who are without territorial jurisdiction of the United 
States, so that a court-martial sentence imposed under article (2) (d) of the 
Articles of War which required a former employee serving in the European 
Theater “to forfeit all pay allowances due or to become due” will not be ques- 
tioned. 


The term “allowances,” when used in connection with court-martial sentences 
involving forfeitures of pay and allowances of civil personnel subject to the 
military law and properly under the jurisdiction of military tribunals, is to be 
regarded as including a lump-sum leave payment due upon separation under the 
act of December 21, 1944, and, therefore, the withholding of such lump sum 
from a former employee pursuant to a court-martial sentence directing the 
forfeiture of all pay and allowances due or to become due will be considered 
as having been correct. 

Comptroller General Warren to the Secretary of the Army, Novem- 


ber 16, 1948: 


There has been considered your letter of July 23, 1948, involving 
the case of a former civilian employee of the War Department (now 
Department of the Army) serving under a one-year appointment in 
the European Theater who was dismissed for cause prior to the expi- 
ration of such term of employment as a result of general court- 
martial proceedings in which he was sentenced to dismissal, confine- 
ment at hard labor for two years, and “to forfeit all pay and allowances 
due or to become due.” While it appears that the matter presently 
before your Department is the claim of the former employee con- 
cerned for lump-sum payment for annual leave not paid to him at the 
time of his dismissal from the service, the question is presented in your 
letter as to whether the above-quoted portion of the court-martial 
sentence is contrary to the act of February 24, 1931, 5 U. S. C. 46a, 
which provides that— 


From and after February 24, 1931, there shall be no withholding or confiscation 
of the earned pay, salary, or emolument of any civil employee of the United 
States removed for cause: Provided, That if at the time of such removal any 
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such employee is indebted to the United States any salary, pay, or emolument 
accruing to such employee coming within the provisions of this section shall be 
applied in whole or in part to the satisfaction of any claim or indebtedness due to 
the United States. 

The purpose of the above-quoted statute is clearly indicated in 
the House and Senate reports on such measure. It was stated in 
House of Representatives Report No. 2301 of the 71st Congress, 3rd 
Session, under the title “Purpose of Legislation” that— 

The Comptroller General has ruled that upon removal for cause a Federal 
employee forfeits any earned salary then due, whether actual indebtedness to 
the Government is shown or not. This opinion is predicated on an ancient 
English rule, there being no controlling Federal statute. Your committee believes 
that the application of this rule is unjust when the only point involved is breach 
of contract, and the purpose of this bill is to set aside the ruling of the Comptroller 
General in such cases, which are comparatively rare. The fiscal interests of the 
Government will remain protected when any indebtedness is involved, and your 
committee does not believe that the Government should demand the sacrifice of 
accrued salary since the last pay day when an employee is discharged for causes 
that have no ascertainable monetary value. 

Language of similar import likewise is contained in Senate Report 
No. 559, 7ist Congress, 2nd Session, on such measure. 

The former employee involved in your submission apparently was 
tried, convicted, and sentenced in general court-martial proceedings 
under the authority of article 2 (d) of the Articles of War, act of June 
4, 1920, chapter 2,10 U.S. C. 1473 (d), which provides: 

The following persons are subject to these articles and shall be understood 
as included in the term “any person subject to military law,’ > or “persons subject 


to military law,” whenever used in these articles * * 
* * * * * * * 


(d) All retainers to the camp and all persons accompanying or serving with 
the Armies of the United States without the territorial jurisdiction of the United 
States, and in time of war all such retainers and persons accompanying or serving 
with the Armies of the United States in the field, both within and without the 
territorial jurisdiction of the United States, though not otherwise subject to these 
articles * * *. [Italics supplied.] 

In view of the apparent purpose of the act of February 24, 1931, 
supra, as evidenced by the referred-to committee reports, it is not con- 
sidered that it was the intent of the Congress in enacting such statute 
to limit or restrict in any way the authority of duly constituted mili- 
tary tribunals in the matter of imposing sentences in court-martial 
cases, involving infractions of the Articles of War, otherwise properly 
under the jurisdiction of such tribunals. 

The question remains, however, as to whether a lump-sum payment 
for annual leave authorized under the act of December 21, 1944, 58 
Stat. 845, falls within the category of “pay and allowances” as used 
in the court-martial sentence concerned. By the specific wording of 
the said 1944 statute the lump-sum payment for annual leave is not 
compensation and neither may it properly be regarded as “pay,” a term 
generally considered synonymous with the term “salary” or “com- 
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pensation” in the construction of personnel statutes. See 10 Comp. 
Gen. 302, 304. However, the term “allowances,” when used in con- 
nection with court-martial sentences involving forfeitures of pay and 
allowances of military personnel, has been held to be almost all- 
inclusive, embracing everything that may be recovered from the Gov- 
ernment by a soldier in consideration of his enlistment and service, ex- 
cept the stipulated monthly compensation designated as pay. United 
States v. Landers, 92 U. S. 77, 80-81. While the term “allowances” is 
not susceptible of exact definition when applied to civilian employees, 
it reasonably appears that the same broad scope may be attributed to 
that term when used in court-martial sentences involving forfeitures of 
pay and allowances of civilian employees subject to military law and 
properly under the jurisdiction of military tribunals—at least to the 
extent that it covers the lump-sum leave payments. 

Therefore, the action taken by the War Department (now Depart- 
ment of the Army) in withholding the lump-sum leave payment upon 
separation from service of the former employee concerned is con- 
sidered to have been correct, and the claim of such former employee 
presently before the Department of the Army for adjudication should 
be settled accordingly. 


[B-78670] 


Uniform Allowance—Marine Corps Enlisted Personnel Ap- 
pointed as Temporary Officers—Effect of Section 302 (f) 
of the Officer Personnel Act of 1947 


Marine Corps enlisted personnel who received a $250 uniform allowance upon 
being initially appointed as temporary officers under the provisions of section 
7 (b) of the act of July 24, 1941, and who, subsequent to reversion to their 
permanent enlisted status, were given temporary appointments under the Officer 
Personnel Act of 1947 are not entitled to a second uniform gratuity under 
section 302 (f) of the 1947 act, which authorizes payment of a uniform gratuity 
only to enlisted men who previously have not received such a gratuity under 
the provisions of the 1941 act. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
November 19, 1948: 


There has been considered your letter of July 16, 1948, in which 
you request decision as to whether enlisted men of the Marine Corps, 
who received a $250 uniform gratuity incident to appointment for 
temporary service under the act of July 24, 1941, 55 Stat. 603, will be 
entitled, upon appointment under the authority of Title IIT of the 
Officer Personnel Act of 1947, approved August T, 1947, Public Law 
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381, 80th Congress, to payment of the uniform gratuity of $250 as 
provided for by section 302 (f) of the latter act. 

You enclose a letter dated June 29, 1948, from the Commandant 
of the Marine Corps, in which it is stated that, in accordance with 
instructions issued on April 28, 1948, by Headquarters, U. S. Marine 
Corps, the only enlisted personnel who will be eligible for temporary 
appointments under section 302(c) of the said Officer Personnel Act 
of 1947 are those who previously have held temporary appoint- 
ments under the act of July 24, 1941, 55 Stat. 603, and who have been 
paid the uniform gratuity authorized by section 7(b) of said act. 

Sections 1 and 2 of the act of July 24, 1941, 55 Stat. 603, provide: 


That except as otherwise specified herein the authority granted by this Act 
shall be exercised only in time of war or national emergency determined by the 
President. 

Sec. 2. (a) As used in this Act, the words “temporarily appointed” shall be 
interpreted to mean also “temporarily promoted” or “temporarily advanced in 
rank”, as the case may be. 

(b) The following personnel may be temporarily appointed to ranks or grades 
in the Regular Navy or Marine Corps, not above lieutenant in the Navy and 
captain in the Marine Corps: 

(1) Commissioned warrant officers of the Regular Navy and Marine Corps. 

(2) Warrant officers of the Regular Navy and Marine Corps. 

(3) First-class petty officers and above in the Regular Navy and platoon or 
staff sergeants and above in the Regular Marine Corps, including enlisted men 
of those grades on the retired list on active duty. 

(4) Enlisted men of the Fleet Reserve and the Fleet Marine Corps Reserve on 
active duty in the grades herein specified for enlisted men of the Regular Navy 
or Marine Corps. 


Section 7(b) of the above act, 55 Stat. 604, provides: 


(b) Enlisted men shall, upon being initially appointed as provided by section 
2 of this Act, be paid the sum of $250 as a uniform gratuity. 


Section 10 of the above act, 55 Stat. 605, as amended by section 8 of 
the act of February 21, 1946, 60 Stat. 28, provides in pertinent part : 


(a) Personnel appointed or advanced under the authority of this Act may be 
continued in their temporary status during such period as the President may 
determine, but not longer than six months after the termination of war or 
national emergency or, in the case of reserve and retired personnel, not longer 
than the period herein specified or the date of release from active duty whichever 
is the earlier and in no case longer than six months after the termination of war 
or national emergency. Upon the termination of their temporary status such 
personnel on the active list of the Regular Navy and Marine Corps shall assume 
their permanent status * * * 


Pertinent provisions of said Title LIT of the act of August 7, 1947, 
supra, 61 Stat. 829, 830, 831, 840, are as follows: 


Sec. 301. The authority granted by this title and all provisions hereof shall be 
terminated when the President shall determine that the number of officers holding 
permanent appointments on the active list of the line of the Regular Navy is equal 
to 95 per centum of the number of such officers authorized by law or on January 1, 
1957, whichever shall occur the earlier. 


* * . * * * « 
Sac. 302. © © © 
* - * . . * * 


(c) The following personnel may be temporarily appointed to grades in the 
Regular Navy or Marine Corps, except in the Nurse Corps of the Regular Navy, 
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including the grades of warrant officer and commissioned warrant officer, not 
above lieutenant in the Navy and captain in the Marine Corps: 
(1) Commissioned warrant officers of the Regular Navy and Marine Corps. 
(2) Warrant officers of the Regular Navy and Marine Corps. 
(3) First-class petty officers and above in the Regular Navy and staff sergeants 
and above in the Regular Marine Corps. 
2 * o ot Oo” * * 
(f) Enlisted men shall, upon being initially appointed as provided by this 
section, be paid the sum of $250 as a uniform gratuity. 
* = +. * oe +. ~ 
(i) Not later than the first day of the fourth month following the date of 
approval of this Act, all temporary appointments of naval and Marine Corps 
personnel made pursuant to the Act of July 24, 1941 (55 Stat. 608), as amended, 


except those which are affirmed or continued in effect pursuant to this Act, shall 
be terminated. 


* * om a + 7” + 
Sec. 304. * * © 
” 7 7 af * om ok 


(n) No additional temporary appointments in the naval service shall be 
effected pursuant to the authority of the Act of July 24, 1941 (55 Stat. 603), as 
amended, after the effective date of this Act, but nothing herein contained shall 
be held to impair the authority to make temporary appointments under that Act 
during any future war or national emergency. 

The act of July 24, 1941, swpra, provides, inter alia, for the tempo- 
rary appointment of certain enlisted personnel of the Marine Corps 
to officer grades, not above that of captain in the Marine Corps, during 
time of war or national emergency. Title III of the Officer Personnel 
Act of 1947, supra, which temporarily supersedes, but does not repeal, 
the above act of July 24, 1941, provides, inter alia, for the temporary 
appointment—during a limited period running from the effective date 
of the act until not later than January 1, 1957—of certain enlisted 
personnel of the Marine Corps to officer grades, not above that of 
captain in the Marine Corps. Each act provides that enlisted men 
“upon being initially appointed” thereunder shall be paid the sum 
of $250 as a uniform gratuity. The legislative history of the Officer 
Personnel Act of 1947 gives no indication of an intent to pay a uni- 
form gratuity to an individual appointed thereunder from an enlisted 
status to a temporary officer status, who already had received an 
identical gratuity incident to a like appointment under the act of 
July 24, 1941. 

Insofar as the appointment of enlisted personnel to temporary of- 
ficer grade is concerned, Title III of the Officer Personnel Act of 1947 
is largely a continuation of the act of July 24, 1941, carrying on with- 
out a break the provisions of the earlier act relative to such appoint- 
ments. The provision in the later act for uniform gratuity upon 
appointment to officer status is a reenactment of the same provision in 
the earlier act. The two provisions must be construed together as 
intended to grant to an enlisted man, upon his first apointment as a 
temporary officer, a gratuity for the purpose of relieving him in large 
part of the financial burden of providing himself with the uniform 
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required to be worn by him upon his initial entry upon active duty 
as an officer. In this connection, see decision B-33536 dated April 16, 
1943, where was considered the case of an officer of the Marine Corps 
Reserve who was paid uniform allowances of $100 on August 21, 1939, 
and $150 on November 15, 1940, under section 302 of the Naval Reserve 
Act of 1938, 52 Stat. 1180. His resignation as an officer of the Marine 
Corps Reserve was accepted August 4, 1941. He again was appointed 
an officer in the Marine Corps Reserve, accepted appointment October 
1, 1942, and reported for active duty October 26, 1942. It was held 
that he was not entitled to any uniform allowance under section 302 
of the Naval Reserve Act of 1938, incident to his reporting for active 
duty under the second appointment. 

The Congress has not authorized the payment of a uniform gratuity 
under the 1947 act to an officer who previously was, or continues to be, 
an officer appointed under the act of July 24, 1941, and who had no 
intervening status as an enlisted man of the regular service. Hence, 
no parity would be attained by the payment of another uniform 
gratuity to temporary officers of the Marine Corps appointed under 
the act of July 24, 1941, as amended, who reverted to a permanent 
enlisted status and subsequently were given appointments under the 
1947 act. 

This Office has held consistently that a second uniform allowance 
is not payable, even though a second appointment be made under an 
entirely different law, if the same or substantially the same uniform 
is required incident to each appointment. Compare B-37635, De- 
cember 1, 1943; B-73731, April 9, 1948. 

Accordingly, the provision contained in section 302 (f) of the Of- 
ficer Personnel Act of 1947, supra, is given proper effect, without cre- 
ating any disparity among persons who held commissions under the 
act of July 24, 1941, as amended, by limiting its application to en- 
listed men who have not previously received the $250 uniform gratuity 
incident to an appointment under the provisions of the said 1941 
act. The question presented is answered in the negative. 


[B-80804] 


Pay—Retired—Navy and Marine Corps Reserve—Effect of 
Title III of the Army and Air Force Vitalization and Retire- 
ment Equalization Act of 1948 


Notwithstanding the provisions of section 307 of the act of June 29, 1948, author- 
izing the Secretary of the Navy to make such rules and regulations as may be 
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necessary to carry out the provisions of the act respecting the retirement of 
Navy and Marine Corps Reserve personnel, the fixing of a date other than June 
29, 1948—the date of enactment of said act—as the effective date upon which the 
pre-enactment and post-enactment methods of computing points accrue would 
not be authorized under sections 302 (b) and 302 (c) of said act which provide 
for the accrual of points subsequent and prior to the enactment of the act. 


While the Secretary of the Navy is authorized under section 312 of the act of 
June 29, 1948, to establish January 1, 1949, as the date on which the provisions 
of Title III of said act become effective as to the retirement of Naval Reserve 
and Marine Corps Reserve personnel, the setting of such date would not, under 
section 302 (b) of the act—specifically providing for the accrual of points sub- 
sequent to the “enactment” of the act—jeopardize the right of individuals to 
receive credit for points during the period intervening between the date of 
enactment, June 29, 1948, and January 1, 1949. 


While there is no express provision in Title III of the act of June 29, 1948, with 
respect to crediting Naval Reserve and Marine Corps Reserve personnel who 
have less than one year’s service with any portion of the 50-point per annum 
credit provided for in section 303 of the act for service performed prior to enact- 
ment of the act, or for crediting part of a year with any portion of the 15-point 
credit provided for in section 302 (b) (8) of the act as a member in a reserve 
component subsequent to enactment of the act, there is no objection to having 
such service credited, provided it be on a pro rata basis. 


Under section 302 (a) of the act of June 29, 1948, providing that otherwise qual- 
ified persons shall, “upon application therefor,” be granted retired pay, the 
Secretary of the Navy is authorized to credit retired pay of reserve personnel 
from the time they qualified therefor, or from June 29, 1948, whichever is later; 
however, personnel becoming qualified after the effective date of the act (as 
fixed under section 312) would be eligible under said section 302 (a) and sec- 
tion 1 of the act of April 23, 1930, to receive retired pay only from the first day 
of the month following the month in which the application is approved. 


Notwithstanding the broad language of section 302 (a) of the act of June 29, 
1948, authorizing retired pay for “any person” who attains or has attained the 
age of 60 years, an individual who was formerly a member of a reserve com- 
ponent and who has completed all the requirements would not be entitled to 
receive retirement benefits upon reaching the age of 60 years, in view of section 
301 (b) of the act which makes no provision for the names of former reservists 
to be placed on the retired list, and the provisions of section 308, specifically 
providing that persons who have not attained the age of 60 years may continue 
on in the reserve on an inactive status list. 


The inactive reserve status referred to in section 304 of the act of June 29, 1948, 
contemplates a status whereby a person while remaining a member of the 
reserve does not participate in any training prescribed for reserve components 
as provided in section 308 thereof, and was intended only to suspend the ac- 
crual of retirement benefits during such period or periods as personnel might be 
in an inactive reserve status, so that an individual who has been transferred 
to an inactive reserve status under section 304 may be restored to an active 
duty status and be entitled to additional retirement benefits. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
November 23, 1948: 


There has been considered your letter of October 14, 1948, wherein 
you request decision on certain questions arising in connection with 
the administration of Title III of the Army and Air Force Vitaliza- 
tion and Retirement Equalization Act of 1948, Public Law 810, ap- 
proved June 29, 1948, 62 Stat. 1087, 1088, 1090, 1091. For the pur- 
pose of convenience the said Title ITI will be hereinafter referred to 
as the “act.” 
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The provisions of the act which are pertinent to your questions (a) 
to (g), inclusive, are quoted below : 


Section 301 (b): 


The Secretary of the Navy is authorized to establish a United States Naval 
Reserve Retired List to include the names of all officers and enlisted personnel 
of the Naval and Marine Corps Reserve who are granted retired pay under the 
provisions of this title, the provisions of Public Law 305, Seventy-ninth Congress, 
or any law hereafter enacted to provide retired pay for such officers and enlisted 
personnel : 

Sec. 302. (a) Any person who, upon attaining or having attained the age of 
sixty years, has performed satisfactory Federal service as defined in this section 
in the status of a commissioned officer, warrant officer, fiight officer, or enlisted 
person in the Army of the United States or the Air Force of the United States, 
including the respective reserve components thereof, and also including the 
federally recognized National Guard prior to 1933, the United States Navy includ- 
ing the reserve components thereof, the United States Marine Corps, including 
the reserve components thereof, or the United States Coast Guard, including the 
reserve components thereof, and has completed an aggregate of twenty or more 
years of such satisfactory service in any or all of the aforesaid services, shall, 
upon application therefor, be granted retired pay: Provided, That for the pur- 
poses of this section the last eight years of qualifying service for retirement 
under this title must have been service as a member of a reserve component 
except that any member of a reserve component of the Air Force of the United 
States shall be entitled to include service as a member of a reserve component of 
the Army of the United States performed on or prior to July 26, 1949: Provided 
further, That for the purposes of this subsection, simultaneous service as a 
member of a reserve component and as a member of the Regular Army, Navy, 
Air Force, or Marine Corps, shall not be deemed to be service in a reserve 
component: Provided further, That no person who was a member of a reserve 
component on or before August 15, 1945, shall be eligible for retirement benefits 
under this title unless he performed active Federal service during any portion 
of either of the two periods beginning April 6, 1917, and ending November 11, 
1918, and beginning September 9, 1940, and ending December 31, 1946. 

(b) Subsequent to the enactment of this Act, a year of satisfactory Federal 
service, for the purposes of this section only, shall consist of any year in which 
a person is credited with a minimum of fifty points, which points shall be credited 
on the following basis: 

(1) One point for each day of active Federal service; 

(2) One point for each drill or period of equivalent instruction, such drills 
and periods of equivalent instruction to be restricted to those prescribed and 
authorized by the Secretary of the respective service for the year concerned, and 
to conform to the requirements prescribed by other provisions of law; 

(3) Fifteen points for membership in a reserve component for each year of 
Federal service other than active Federal service. 

(c) Each year of service as a member of a reserve component prior to the 
enactment of this Act shall be deemed to be a year of satisfactory Federal service 
for the purposes of this section, subject to the provisions of subsection (e) of 
section 306 of this Act. 

(d) Application for retirement with pay made pursuant to this section shall 
be submitted to the Secretary of the service in which the applicant last served 
or is serving at the time of such submission, 

(e) Any person who, upon attaining the age of sixty years, has qualified for 
retirement with pay pursuant to this title, may with his consent and by order of 
the cognizant Secretary, be retained on duty to perform Federal service. Any per- 
son so retained shall be credited with equivalent periods of Federal service for 
the performance of such duties. 

* * a o * + . 


Sec. 307. The Secretary of the Army with respect to personnel of the Army, 
the Secretary of the Navy with respect to personnel of the Navy and Marine 
Corps, and the Secretary of the Air Force with respect to personnel of the Air 
Force, are authorized to prescribe such rules, regulations, and procedures as they 
may deem necessary to effectuate the provisions of this title. 
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Sec. 308. Any person who has not attained the age of sixty years but is 
eligible in all other respects to receive retired pay under the provisions of this 
title may, at his own request, and by the direction of the Secretary of the 
cognizant service, be transferred to such inactive status list as has been, or may 
be established by law or regulation for the reserve components of the Army of the 
United States, Navy, Air Force of the United States, or Marine Corps. After 
the effective date of such transfer he shall not be required to participate in any 
training or other program prescribed for said reserve components, and he shall 
not be entitled to be credited with either additional active Federal service or 
additional Federal service in a reserve component other than active Federal 
service for the purpose of this title while he is in an inactive status. Any such 
person may, in the discretion of the cognizant service Secretary, be recalled to 
active status at any time, and if so recalled, he shall be credited with active 
Federal service or Federal service in a reserve component other than active 
Federal service, or both for the performance of such duty. 

~*~ * *” * * x + 


Sec. 310. No back pay or allowances for any period prior to the date of enact- 
ment thereof shall accrue to any person by reason of enactment of this title. 
> * a. * * * * 


Sec. 312. The provisions of this title shall become effective for each of the 
services concerned when directed by the cognizant Secretary, but not later than 
the first day of the seventh month following the date of enactment. 

The questions will be stated and answered in the order presented. It 
is noted that questions (a) and (b) request decision relative to the 
action which legally may be taken by the Secretaries of the Army, 
Navy, and Air Force. Of course, you are entitled to a decision on the 
act in question only to the extent that it affects the Navy Department 
and the replies to those questions should be read in that light even 
though they may, in fact, be equally applicable to the Army and the 
Air Force. 

Question (a): 

(a) Are the Secretaries of the Army, Navy and Air Force authorized under 
Sections 307, 312, or any other Section of the Act, to prescribe that the preenact- 
ment method of computing points under Section 302 be effective through June 30, 
1948, and that the post-enactment method of computing points become effective on 
July 1, 1948? 

While it is understandable that from an administrative standpoint 
it might be desirable to use the date of July 1, 1948, rather than June 
29, 1948—the date of enactment of the act—as the effective date upon 
which points would begin to accrue on the basis prescribed for the 
period subsequent to the enactment of the act, the clear wording of 
sections 302 (b) and 302 (c) of such act would preclude any such 
procedure. It is true that under section 307 the Secretary of the 
Navy is authorized to prescribe such rules, regulations, and procedures 
as he may deem necessary to effectuate the provisions of the act. How- 
ever, such rules, regulations, and procedures must be in conformity 
with, and not in derogation of, the act itself. Since the act was ap- 
proved on June 29, 1948, that date necessarily is controlling as to when 
the post-enactment method of point accrual is to take effect. Accord- 
ingly, question (a) is answered in the negative. 
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Question (b): 


(b) May the Secretaries of the Army, Navy and Air Force, pursuant to Section 
312 of the Act, establish January 1, 1949, as the date on which the provisions of 
Title ITI of said Act become effective, without jeopardizing the right of individ- 
uals concerned to receive credit for points during the period intervening between 
the date of enactment (or July 1, 1948) and January 1, 1949? 

While section 312 authorized the Secretary of the Navy to set the 
effective date of the act insofar as it relates to personnel of the Naval 
Reserve and the Marine Corps Reserve, once such date is set the in- 
dividual provisions of each section of the act become operative. Hence, 
since section 302 (b) specifically provides for the accrual of points 
subsequent to the “enactment” of the act, it must be concluded that 
when that section becomes effective its provisions are for application 
from and after the said date of enactment. Moreover, nothing appears 
in the act to indicate that there was any intention that there be any 
hiatus in the point accrual. Accordingly, question (b) is answered 
in the affirmative. 

Questions (c) and (d): 

(ec) Can any portion of the 50 point per annum eredit for service, other than 
active Federal Service performed prior to enactment of the act, be credited to 
an individual for less than one year’s service? 

(d) Can any portion of the 15 point credit provided for by Section 302 (b) (3) 
of the Act be credited for membership in a reserve component for part of a 
year subsequent to enactment of the Act? 

While there is no express provision in the act covering these matters, 
it would appear reasonable to conclude that the Congress intended 
to permit the points in question to be prorated for a fractional part 
of a year. In many cases personnel will have rendered service for 
the major portion of a year and it seems evident that it was not the 
intention to deprive such persons of all credit for that service. Ac- 
cordingly, questions (c) and (d) are answered in the affirmative, 
credit to be given on a pro rata basis. 

Questions (e) and (f): 

(e) Is the paying agency authorized to credit retired pay retroactive to the 
date of completion of eligibility requirements of age and service, or June 29, 1948, 
whichever is later, even though certificate of entitlement to retired pay is 
issued subsequent to such date? 

(f) If the answer to question (e) is negative, what date may be selected 
by the paying agency to start crediting retired pay? 

It will be noted that section 302 (a) provides that otherwise qualified 
persons shall, “upon application therefor,” be granted retired pay. 
That provision, at most, gives an inchoate right to retired pay which 
vests only after application is made therefor and such application 
is approved. Hence, as a general proposition no retired pay would 
accrue prior to the date of approval of the application therefor. How- 
ever, there is for consideration the fact that under the terms of section 
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312, referred to above, the act does not become effective until the date 
set by the cognizant Secretary, but not later than January 1, 1949, and 
until the act actually is made effective it would appear that applica- 
tions for its benefits could not properly be filed or approved. It would 
seem that one of the purposes of section 312 was merely to permit a 
delay in the acceptance of such applications until such time as the 
various services could establish and place in operation the necessary 
administrative procedure for processing them. With that in mind and 
taking into consideration the fact that the express prohibition against 
the accrual of back pay and allowances contained in section 310 refers 
only to back pay and allowances for any period prior to the enactment 
date, the conclusion appears warranted that persons who were other: 
wise qualified for such retired pay on June 29, 1948—the date of en- 
actment—or who became qualified therefor between that date and the 
date finally set as the effective date of the act, would be eligible to 
receive retired pay from the time they qualified therefor, or from 
June 29, 1948, whichever is later, provided application for such re- 
tired pay is filed and approved within a reasonable time after the 
effective date of the act is announced. Compare the answer to question 
(b) above. Personnel becoming qualified for retired pay after the 
effective date of the act (as fixed under the provisions of section 312) 
would be eligible to receive such retired pay only from the first day 
of the month following the month in which their application therefor 
is approved in view of the provisions of section 302 (a), supra, and 
the provisions of section 1 of the act of April 23, 1930, 46 Stat. 253, 5 
U.S. C. 47a, as follows: 

That hereafter retirement authorized by law of Federal personnel of whatever 
class, civil, military, naval, judicial, legislative, or otherwise, and for whatever 
cause retired, shall take effect on the 1st day of the month following the month 
in which said retirement would otherwise be effective, and said 1st day of the 
month for retirements hereafter made shall be for all purposes in lieu of such 
date for retirement as may now be authorized; except that the rate of active 
or retired pay or allowance shall be computed as of the date retirement would 
have occurred if this Act had not been enacted. 

Questions (e) and (f) are answered accordingly. 

Question (g): 


(zg) Is an individual who is not a member of a Reserve component, but who 
was formerly a member of a Reserve component and who has completed all 
requirements for retirement benefits except the attainment of the age of 60 
years prior to separation from such Reserve component, entitled to receive retire- 
ment benefits upon reaching the age of 60 years? 


Section 302 (a) authorizes retired pay for “any person” who attains 
or has attained, the age of 60 years and who meets the requirements set 
forth therein, but such section does not expressly state that such per- 
sons must be members of the reserve at the time they reach 60. How- 
ever, that current membership in the reserve was intended to be re- 
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quired in order to qualify a person for retired pay is indicated by the 
fact that section 301 (b), which authorizes the establishment of a 
United States Naval Reserve Retired List, specifically provides that 
such list shall include the names of officers and enlisted personnel “of 
the Naval and Marine Corps Reserve” and makes no provision for 
placing on such list the names of former reservists. Moreover, section 
308 makes specific provision for persons who have not attained the age 
of 60 years, though otherwise qualified for retired pay, to continue on 
in the reserve on an inactive status list but subject to recall to active 
status, in the discretion of the Secretary of the Navy, at any time. 
Had it been intended to give such persons the alternative of resigning 
or otherwise terminating their reserve membership, and still remain 
eligible for retired pay, it may be assumed that an express provision 
therefor would have been made. 

It is, of course, a familiar rule of statutory construction that the 
intent of the legislative body as expressed in any part of the statute 
must be gathered from the reading of the statute as a whole. Helver- 
ing v. N. Y. Trust Co., 292 U. S. 455, 464. Hence, notwithstanding 
the broad language of section 302 (a), in view of the apparent legis- 
lative intent as indicated by the other sections of the act referred to, 
question (g) is answered in the negative. 

In connection with the foregoing, there has not been overlooked the 
fact that section 302 (d) provides that application for retirement with 
pay pursuant to the act shall be submitted to the Secretary of the serv- 
ice in which the applicant “last served or is serving” at the time of 
such submission. While such language might lend some basis to the 
view that current membership in the reserve was not intended to be 
required as a condition precedent to qualification for retirement pay, 
it does not remove the doubt in the matter raised by the other sections 
of the statute referred to. Were such view to prevail it would tend 
to negative the provisions of section 308 in that it would tend to de- 
stroy any incentive for remaining in the reserve, in an inactive status, 
after the completion of 20 years’ satisfactory Federal service and thus 
result in the loss of the services of ~any reservists at a time when their 
value to the Government probably would be at, or near, its peak. The 
question is of grave importance and if the considerable doubt that 
exists ‘s to be resolved against the interests of the Government, it is 
the view of this Office that it should be so resolved by the Congress 
and not by interpretation. 

Question (h): 

(h) May an individual who has been transferred to an inactive reserve status, 


pursuant to Section 304 of the Act, be restored to a status in which he can earn 
additional retirement credits? 
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Section 304 of the act, 62 Stat. 1088, provides, in pertinent part, 
that— 


Whenever any member of any such reserve component thereafter 
shall fail to conform to the standards and qualifications so prescribed he shall 
be transferred to an inactive reserve status if qualified for such status * * *, 
Such action shall effect a termination of such person's right to accrue re tirement 
benefits under this title but shall not affect any rights which have accrued prior 
to the time that such action shall have been taken with respect to such 
person * * *%, 

The inactive reserve status referred to in the above-quoted pro- 
vision of the act apparently contemplates a status whereby the person- 
nel concerned, while remaining members of the reserve, do not partici- 
pate in any training or other program prescribed for reserve compo- 
nents. See section 308 of the act, supra. Such provision does not 
affect, in any manner, the statutory authority of the Secretary of the 
Navy to order a member of the reserve to active duty nor does it pre- 
clude the Secretary of the Navy from returning such members to an 
active reserve status. And, while the provision relative to the termi- 
nation of a person’s right to accrue retirement benefits is stated 
rather broadly, it may not be assumed, in the absence of more unequiv- 
ocal language, that it was intended to prohibit the accrual of retire- 
ment benefits after such person has been restored to a status where he 
again may participate in the reserve training programs, ete. If such 
were the intention, then the saving to such a person of retirement 
benefits which accrued prior to his transfer to an inactive reserve status 
would be meaningless and such savings then could only benefit those 
who, except for age, had already qualified for retired pay. The more 
reasonable view is that the provision in question was intended only to 
suspend the accrual of retirement benefits during such period, or 
periods, as personnel might be in an inactive reserve status and, 
accordingly, question (h) is answered in the affirmative. 


[B-79779] 


“When Actually Employed” Employees Appointed for Inter- 
mittent Service—Entitlement to Overtime Compensation 


“When actually employed” employees who are appointed for intermittent service 
and for whom an administrative workweek of 40 hours has been established 
may be regarded as “full-time” employees within the meaning of the overtime 
compensation provisions of section 201 of the Federal Employees Pay Act of 
1945 so as to be entitled to the overtime pay prescribed therein in addition to 
that allowed under their contracts of employment for hours worked in excess of 
the basic administrative workweek. Decisions inconsistent herewith no longer 
will be followed. 27 Comp. Gen. 776, distinguished. 





Comp.Gen.) DECISIONS OF THE COMPTROLLER GENERAL 329 


Where no administrative workweek of 40 hours has been established for “when 
actually employed” employees appointed for intermittent service, such employees 
may not be regarded as “full-time” employees within the meaning of the over- 
time compensation provisions of section 201 of the Federal Employees Pay Act of 
1945 and, therefore, are limited to the rates of pay prescribed in their appoint- 
ments regardless of the number of hours of work performed. 


Where the contract of employment of a “when actually employed” employee for 
whom an administrative workweek of 40 hours has been established fixes a rate 
of pay per hour or per day with a limitation upon the aggregate amount that 
may be earned in any one year, the hourly or daily rate should be used in ascer- 
taining the constructive per annum rate for overtime compensation purposes 
under the provisions of section 201 of the Federal Employees Pay Act of 1945, the 
yearly limitation merely restricting the amount of compensation—basic and 
overtime—which may be received. Decisions inconsistent herewith no longer 
will be followed. 

Comptroller General Warren to J. Fournier, Department of Agri- 


culture, November 26, 1948: 


There has been considered your letter of August 19, 1948, requesting 
decision as to the propriety of the payment of overtime compensa- 
tion on the voucher therewith transmitted to certain field employees 
of the Soil Conservation Service at the rate of one and one-half 
times their basic rates of compensation for work in excess of 40 
hours for the administrative workweek July 25 through August 
7, 1948. 

The information furnished with your letter discloses that the em- 
ployees involved were employed on a “when actually employed” basis, 
as unclassified laborers, at hourly rates of pay, and that they were 
appointed for “intermittent” service. Also, it is disclosed that the 
letter of appointment for one of the said employees (appointed for 
one month) limits the wages payable thereunder to “Not to exceed 
$720 in service year.” 

Your doubt in the matter arises by virtue of the decision of this 
Office dated December 21, 1945, 25 Comp. Gen. 464, wherein it was 
held, in effect, that consultants employed on a “when actually 
employed” basis for intermittent service are entitled and limited to 
the overtime compensation computed in accordance with section 201 
of the Federal Employees Pay Act of 1945, 59 Stat. 296, for work 
in excess of 40 hours in an administrative workweek. Also, it was 
held in that decision that where the maximum amount of com- 
pensation which may be earned in any one year by a consultant 
paid on a per diem “when actually employed” basis is fixed by the 
employee’s appointment, such amount is to be considered as the 
basic annual rate of compensation from which the hourly rate 
should be determined pursuant to the formula prescribed by section 
604 (d) (2) of the Federal Employees Pay Act of 1945, 59 Stat. 304, 
for the purpose of computing overtime compensation for such em- 
ployee under section 201 of that act. However, as pointed out in 
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your letter, in decision of June 24, 1948, B-77331, 27 Comp. Gen. 
776, it was held that experts and consultants appointed pursuant 
to the provisions of section 15 of Public Law 600, 60 Stat. 810, for 
temporary or intermittent services are not subject to the overtime 
provisions of the said section 201 of the Federal Employees Pay 
Act of 1945. But, rather, such experts or consultants if employed 
on a per diem basis are entitled, for each day of service, to the per 
diem rate prescribed in their contracts of employment regardless of the 
total number of hours worked or their daily rate of compensation. 

The holding in the said decision of June 24, 1948, was predicated 
upon the basis that the overtime compensation provisions of section 
201 of the Federal Employees Pay Act of 1945 are applicable only to 
“full-time” officers and employees, and that section 15 of Public Law 
600 contemplates the employment of experts and consultants upon 
other than a “full-time” basis, as that term is used in the said section 
201 of the 1945 pay statute. That is to say, it was held that experts 
or consultants appointed pursuant to the provisions of section 15 
for temporary or intermittent services are not “full-time officers or 
employees” such as contemplated by section 201. However, it is evi- 
dent that such conclusion is not necessarily determinative of the 
status, for overtime compensation purposes, of employees, generally, 
employed on an “intermittent” basis. In that connection, it was 
stated in decision of April 20, 1948, 27 Comp. Gen. 651, 653, as follows: 

The term, “intermittent,” has been the subject of various interpretations both 
by the courts and the accounting officers of the Government. In each case, the 
interpretation there given has been based upon the context of the law or regu- 
lation being construed, together with a consideration of the particular facts 
and circumstances involved. For that reason, no general definition of the word, 
“intermittent,” which would be applicable to all cases has been attempted by 
the accounting officers, and neither would it appear that such an attempt is 
feasible. * * * 

In the light of the foregoing, it will be seen that the mere recita- 
tion in the appointments of the employees here involved that the 
services to be required are “intermittent” is not determinative of their 
status as “full-time” employees within the meaning of section 201 of 
the Federal Employees Pay Act of 1945. Rather, such status is 
dependent upon the actual conditions and circumstances under which 
they render service. If, as a matter of fact, an administrative work- 
week of 40 hours has been established for such employees, it reason- 
ably appears that they are “full-time” employees and, therefore, work 
in excess of such administratively prescribed workweek if officially 
ordered or approved is compensable at the overtime rates prescribed 
by section 201 of the 1945 pay statute. But, if no such workweek is 
established administratively, the mere fact that circumstances may 
require work in excess of 40 hours in a particular calendar week 
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would not constitute them “full-time” employees. In such a situa- 
tion there is for application the reasoning employed in decision of 
June 24, 1948, supra, to the effect that employees having no admin- 
istratively prescribed workweek of 40 hours cannot be considered 
“full-time” employees. Hence, for work performed—regardless of 
the number of hours thereof—such employees are entitled and limited 
to the rates prescribed in their appointments. 

A careful examination of the method prescribed in the said decision 
of December 21, 1945, respecting the computation of overtime com- 
pensation of “when actually employed” employees whose maximum 
amount of compensation to be earned in any one year is fixed in their 
appointments, as in the case of one of the employees here involved, 
leads to the conclusion that such method produces inequitable and 
harsh results not necessarily dictated by the overtime pay provisions 
of section 201 of the Federal Employees Pay Act of 1945. That 
section authorizes overtime compensation at one and one-half times the 
basic hourly rate of compensation for employees whose basic com- 
pensation is at a rate less than $2,980 per annum and upon a pro rata 
basis for employees whose basic compensation is at a rate of $2,980 
per annum, or more. Where an employee has a stated rate of pay per 
hour or per day, with a fixed limitation upon the amount he may earn 
in any one year, his basic compensation reasonably appears to be that 
stated in his appointment for each hour or each day, as the case may 
be. The yearly limitation operates merely to restrict the amount of 
compensation—basic and overtime—which he may receive. Accord- 
ingly, the prescribed hourly or daily rate should be the rate used in 
ascertaining his per annum rate for overtime purposes, and if such 
per annum rate be below $2,980, he is entitled to overtime at the rate 
of one and one-half times his prescribed hourly rate or daily rate 
reduced to an hourly rate. If the constructive per annum rate equals 
or exceeds $2,980, the employee is entitled to a pro rata overtime 
compensation thereon in accordance with the formula prescribed in 
section 201 (b) of the Federal Employees Pay Act of 1945. 

The conclusions reached herein represent a departure from state- 
ments made in prior decisions of this Office and such decisions, to the 
extent that they are inconsistent with the statements made herein, 
no longer will be followed. However, nothing herein shall be con- 
strued as disturbing actions heretofore taken in accordance with such 
prior decisions. ~* 

The voucher, which together with supporting papers is returned 
herewith, may certified for payment only in accordance with the 
foregoing. 
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[B-80752] 


Travel by Privately Owned Vehicle—Employee Transport- 
ing Another On Official Business—Payment Basis 


While an employee, under the act of February 14, 1931, as amended, may not be 
paid mileage for use of a privately owned automobile in transporting another 
employee on official business where the owner or operator thereof did not perform 
official business, payment of a properly supported claim from the employee trans- 
ported for reimbursement of a sum naid the owner or operator for the actual 
amount expended for gas, oil, etc., uot in excess of common carrier costs, may be 
made without contravening the additional compensation restrictions of section 
1765, Revised Statutes, or paragraph 89 of the Standardized Government Travel 
Regulations, precluding reimbursement for payments made to other employees 
for transportation expenses. 

Comptroller General Warren to P. J. Hennig, Jr., Department of 


Agriculture, November 26, 1948: 


Reference is made to your letter of September 22, 1948, transmitting 
a voucher in favor of Mary R. Berandt for $10.40 alleged to be due 
as mileage for use of privately owned automobile as an employee of 
the Soil Conservation Service, and requesting a decision as to whether 
payment thereon is authorized. 

The record shows that, pursuant to the instructions of her super- 
visor, the employee departed from her official headquarters, Marquette, 
Michigan, at 10:35 a. m., August 30, 1948, for Carney, Michigan, via 
privately owned automobile and returned to her headquarters from 
that point the same day, arriving in Marquette at 4:00 p.m. The 
sole purpose of her trip to Carney was to provide transportation for 
Mr. Foster, also an employee of the Soil Conservation Service. It 
seems that Mr. Foster is employed in the Milwaukee office; that he 
traveled to Marquette by common carrier for a planned conference 
at that location; that upon his arrival there he was informed the meet- 
ing place had been changed to Carney, Michigan, and that he was 
expected to proceed to that point immediately; and that no other 
means of transportation was available. 

For her travel the employee, Mary R. Berandt, now requests reim- 
bursement for the trip between Marquette and Carney upon a com- 
muted basis, that is, five cents per mile for 208 miles, or a total of 
$10.40. She bases her right to said sum upon a general travel authori- 
zation, dated June 30, 1948, and good for the fiscal year 1949, which 
order provides for use of privately owned automobile at the rate of 
five cents per mile for travel upon official business throughout the 
State of Michigan and away from her headquarters, Marquette, Michi- 
gan. Apparently, no claim for transportation costs, as yet, has been 
submitted by Mr. Foster for that portion of his trip from Marquette 





so 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 333 


to Carney, nor is information of record as to the contents of his travel 
orders. However, the issuance of said orders is presumed. 

Mileage for use of a privately owned automobile on a mileage basis 
is controlled by the provisions of the act of February 14, 1931, 46 Stat. 
1103, as amended by section 3 of the act of August 2, 1946, Public 
Law 600, 60 Stat. 807, as follows: 

Civilian officers or employees or others rendering service to the Government 
shall, under regulations prescribed by the President, and unless otherwise pro- 
vided in the appropriation concerned or other law, and whenever such mode of 
transportation is authorized or approved as more advantageous to the Govern- 
ment, be paid in lieu of actual expenses of transportation not to exceed 2 cents 
per mile for the use of privately owned motorcycles or 5 cents per mile for the 
use of privately owned automobiles or airplanes when engaged in necessary travel 
on official trips from their designated posts of duty or places of service, or 2 
cents per mile for the use of privately owned motorcycles or 4 cents per mile 
for the use of privately owned automobiles when used on official business wholly 
within the limits of their official stations or places of service. In addition to the 
mileage allowances provided for in this section, there may be allowed reimburse- 
ment for the actual cost of ferry fares and bridge, road, and tunnel tolls. 

It consistently has been held by this Office that the use by an officer 
or employee of the Government of a privately owned automobile for 
the sole purpose of transporting other officials or employees of the 
Government on official business on a trip during which the owner or 
operator of the car is not performing official business does not entitle 
said owner or operator to be paid mileage under the above-quoted 
statutory provisions for such travel. See 4 Comp. Gen. 370; 22 id. 
544; B-46942, March 1, 1945. Also, see, generally, section 1765, Re- 
vised Statutes. 

Accordingly, the voucher may not be certified for payment. 

However, it may be stated to be the view of this Office that payment 
of a properly supported, and otherwise correct, claim from Mr. Foster 
for a sum paid by him to the operator of the automobile as reimburse- 
ment of the actual amount expended by her for gas, oil, etc., not in 
excess of common carrier costs, would not contravene either section 
1765 of the Revised Statutes or paragraph 89 of the Standardized 
Government Travel Regulations, referred to by you. 

The voucher is returned herewith. 


(B-81369] 


Officers and Employees—Suspension or Removal—Resto- 
ration 


Under section 6 (b) (3) of the act of August 24, 1912, as added by the act of 
June 10, 1948, providing that a person erroneously removed or suspended without 
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pay in a reduction in force and subsequently reinstated is to be deemed as having 
rendered service for all purposes except the accumulation of leave during the 
period of removal or suspension, an employee is not entitled to an adjustment in 
leave accruals for annual leave taken due to the notice of reduction in force for 
the period immediately prior to date of removal; neither may the employee be 
given credit for leave accruals during the period of removal or suspension. 


Under section 6 (b) (3) of the act of August 24, 1912, as added by the act of 
June 10, 1948, providing that a person erroneously removed or suspended without 
pay in a reduction in force and subsequently reinstated is entitled to be paid 
“compensation at the rate received on the date of such removal or suspension,” 
there should not be included in the computation of the amount of compensation 
due an employee who was reinstated in September 1948 after having been er- 
roneously separated on June 30, 1948, due to reduction in force, any credit for 
the pay increase granted on July 3, i.48, by the Postal Rate Revision and Federal 
Employees Salary Act of 1948. 


The compensation payable under section 6 (b) (3) of the act of August 24, 1912, 
as added by the act of June 10, 1948, to an employee who was reinstated after 
having been erroneously removed due to reduction in force should be computed 
over the entire period during which removed at the rate received on the date of 
removal, but there is to be deducted therefrom the lump sum paid for accumu- 
lated and current accrued leave, including the amount of tax withheld from such 
lump-sum payment, the annual leave represented by the lump sum being for 
recrediting to the employee's leave account. 


In the absence of any determination to the contrary by the Civil Service Com- 
mission, and in the light of the “back pay” provisions of section 6 (b) (38) of the 
act of August 24, 1912, as added by the act of June 10, 1948, the period during 
which an employee erroneously was removed from the service due to a reduction 
in force would be for counting for retirement purposes, and there should be 
deducted from the compensation payable for the period of erroneous removal the 
applicable percentage retirement deductions. 


Comptroller General Warren to Betty E. Johnson, Department of 
Commerce, November 26, 1948: 


Reference is made to your letter of October 29, 1948, requesting 
decision upon several questions arising in connection with a voucher 
presented to you for certification. The voucher which you submit 
is in favor of Harold F. Beach, and is for compensation covering the 
period of separation from service pursuant to the act of June 10, 1948, 
Public Law 623, 62 Stat. 355. Your letter states the facts, as follows: 


1. Mr. Beach was employed in the Office of Small Business, Bureau of Foreign 
and Domestic Commerce, and received notice of proposed separation by reduc- 
tion of force dated May 1, 1948, on account of budgetary limitations. He was 
advised that his active service would be terminated at the close of business 
May 15, 1948, and subsequent to that date would be carried in a leave status with 
or without pay, depending upon the annual leave to his credit, until June 30, 
1948, at which time he would be separated and given lump sum payment for any 
annual leave remaining to his credit. 

2. His last day of duty was May 14, 1948; he was placed on annual leave com- 
mencing May 17, 1948 through June 30, 1948, at which time he was separated ; 
and lump sum payment was made for 212 hours of accumulated and current 
accrued annual leave covering the period July 1, 1948 through the close of 4 hours 
on August 9, 1948. 

3. Mr. Beach appealed to the Personnel Operations Officer of the Department 
of Commerce, and it was determined that there were other persons of lesser 
retention rights occupying positions which Mr. Beach was qualified to fill, and 
that his separation was, therefore, unwarranted. He was reinstated in the 
Office of International Trade, Bureau of Foreign and Domestic Commerce, effec- 
tive September 1, 1948. 
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4. Mr. Beach has made affidavit certifying that during the period of his abSence 
from duty with the Office of Small Business, Department of Commerce, he earned 
no income through other employment. 

+ 7 ~ * = * * 

The voucher covers period from July 1, 1948 to August 31, 1948, at the rate 
covered in the Federal Employees Pay Act of 1946, P. L, 390, from July 1 to 10, 
1948, less 5% retirement, and Postal Rate Revision and Federal Employees Salary 
Act of 1948, P. L. 900, from July 11 to August 31, 1948, less 6% retirement, In 
addition, deduction for the gross amount of lump sum has been made on the 
voucher and his leave again recredited with 359 hours annual leave, which in- 
cludes 212 hours for which lump sum was paid, 112 hours leave charged from 
June 11 to 30, 1948, and 35 hours for leave accruing from July 1 to August 31, 
1948. 


Under the foregoing statement of facts you present for decision 
the following stated questions: 


1. Inasmuch as P. L. 623, Sec. 6 (b) (3), stated that “Any person removed 
or suspended without pay in a reduction in force who, after an appeal to proper 
authority, is reinstated or restored to duty on the ground that such removal or 
suspension was unjustified or unwarranted shall be paid compensation at the rate 
received on the date of such removal or suspension, for the period for which 
he received no compensation with respect to the position from which he was 
removed or suspended, less any amounts earned by him through other employ- 
ment during such period, and shall for all purposes except the accumulation of 
leave be deemed to have rendered service during such period. A decision with 
respect to any appeal to proper authority under this paragraph shall be made at 
the earliest practicable date.”, should payment be made for the entire period at 
the P. L. 390 rate? 

(a) If answer to question one (1) is in the affirmative, shall retirement deduc- 
tion be made at the rate of 6% effective July 11, 1948? 

2. Are we correct in processing payment from July 1 through August 31, 
1948, or should payment be made for the period close of 4 hours August 9 through 
August 31, 1948? 

(a) If payment made only from close of 4 hours on August 9 through August 
31, 1948, shall it be at the P. L. 390 or P. L. 900 rate? 

(b) If reply to question 2 (a) makes payment at the P. L. 390 rate, should 
retirement deductions be at 6%? 

(c) If payment should be made only from close of 4 hours August 9 through 
August 31, 1948, should retirement deduction be made for the period covered 
by the lump sum and at what rate? 

8. Are we correct in recrediting the employee’s leave account with leave 
charged June 11 to June 30, 1948, inasmuch as he was forced to take leave on 
account of reduction of force? 

4. Are we correct in crediting employee’s leave account with leave accrued 
from July 1 to August 31, 1948? In this connection, it will be noted from the 
above quotation from P. L. 623 that “except the accumulation of leave” the em- 
ployee is deemed to have rendered service during such period. Accumulation of 
leave as applied by the Civil Service Regulations is defined “The unused leave 
remaining to the credit of an employee at the close of any calendar year.” It 
is assumed that this provision does not prevent the crediting of accrued leave 
as also defined by the Civil Service Regulations “The part of the leave for the 
current year which an employee has earned to date and has not used”. 


As the relief granted by that part of the act of June 10, 1948, Public 
Law 623, quoted in your question No. 1, relates solely to the period 
of suspension or removal, the employee is entitled to no adjustment in 
pay or leave accruals for the period prior to the date of his removal, 
June 30, 1948. The fact that the leave taken immediately prior to 
June 30, 1948, may have been due to the notice of reduction in force 
is not material; neither may he be given any credit for leave accruals 
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during the period of suspension or separation, as the statute specifi- 
cally excepts from the benefits so conferred “the accumulation of 
leave.” 

With respect to the rate of compensation for the period of separa- 
tion, the statute restricts such payments to the “rate received on the 
date of such removal or suspension.” Accordingly, there should not be 
included in the computation of the amount due any credit for the 
pay increase granted by the Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, Public Law 900, 62 Stat. 1267. 

As the period of separation actually extended from July 1, 1948, to 
August 31, 1948, inclusive, the compensation should be computed over 
that entire period, but there should be deducted therefrom the lump 
sum paid to the employee for 212 hours of accumulated leave, includ- 
ing the amount of tax withheld from the lump-sum leave payment. 
Of course, upon such deduction, the leave represented thereby is for 
recrediting to his account. 

As the employee also is deemed, under the provisions of Public Law 
623, to have rendered service during the period of separation, it would 
seem to follow—in the absence of any determination to the contrary 
by the Civil Service Commission, the agency vested by law to de- 
termine credited service under the civil retirement law—that such 
period would be for counting for retirement purposes, in view of 
which there should be deducted therefrom for retirement purposes 
five percent of the compensation up to and including July 10, 1948, 
and six percent thereafter. 

The questions presented are answered accordingly. 

As the voucher submitted by you is not computed in accordance 
with the foregoing, it may not be certified for payment in its present 
form. 

The voucher is returned herewith. 
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CB-81069] 


Storage—Household Effects—Warehouse Receipt Require- 
ment; Fiscal Year Appropriation Chargeable 


Where there is no commercial warehouse regularly engaged in the business of 
receiving and storing property in the immediate locality to w?:!h an employee 
is transferred, a handwritten receipt issued as evidence of :».yment for the 
temporary storage of household effects in an auto court building may be accepted 
as meeting the requirement of section 12 (b) of Executive Order No. 9805, as 
added by Executive Order No. 9933, that a “receipted warehouse bill’ be sub- 
mitted in support of the claim for reimbursement of the actual expenses of 
temporary storage on a commuted basis. 


The obligation of the Government under section 12 (b) of Executive Order 
No. 9805, as added by Executive Order No. 9933, authorizing reimbursement on 
a commuted basis at not to exceed the actual expenses of temporary storage 
of household effects, arises only when such expenses actually have been paid 
by the employee, so that reimbursement on a commuted basis for temporary 
storage for a period involving two fiscal years may be made from the fiscal year 
appropriation current when the employee actually paid such expenses. 


Comptroller General Warren to Beckham Swift, Department of 
Commerce, December 2, 1948: 


By letter dated October 20, 1948, the Civil Aeronautics Adminis- 
tration forwarded here for consideration your letter of October 12, 
1948, transmitting a voucher presented to you for certification, in 
favor of Joseph A. Falbo, in the amount of $20, covering reimburse- 
ment upon a commuted basis for temporary storage of 2,670 pounds 
of household effects for the period June 24 to July 24, 1948. Travel 
order No. 548-338B, dated April 21, 1948, authorized shipment of 
household effects in accordance with Executive Order No. 9805 and 
Executive Order No. 9933, in connection with the employee’s perma- 
nent change of station from Cheyenne to Moorcroft, Wyoming. On 
June 24, 1948, the household effects were transported to Moorcroft 
where they were stored in the basement of an auto court building— 
there being no commercial warehouse in Moorcroft. The claimant 
paid $20 on July 24, 1948, for temporary storage charges for the pre- 
ceding 30 days as evidenced by a hand-written receipt which shows it 
was given in payment for the storage of the furniture. You request a 
decision as to whether you may certify the voucher for payment, sup- 
ported by such handwritten receipt even though said receipt does not 
appear to be a “receipted warehouse bill,” the term employed by the 
provisions of paragraph 12 (b) of Executive Order No. 9805, added 
thereto by Executive Order No. 9933, February 27, 1948, as a condi- 
tion of right to reimbursement. Also, if the voucher be payable, 
you request to be advised as to the proper fiscal year appropriation to 
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be charged in view of the fact that two fiscal years are involved in the 
period of temporary storage from June 24 to July 24. 

Paragraph 12 (b) of the above-referred-to regulations authorizes 
reimbursement at a commuted rate, as specified therein, of expenses 
for temporary storage of household effects and provides that “Any 
claim for reimbursement for temporary storage shall be supported by 
the original or certified copy of the receipted warehouse bill.” Obvi- 
ously, the primary purpose of that regulation is to require the submis- 
sion of the best evidence to establish the actual expenditure by a 
claimant for the temporary storage of his household effects, and it is 
commonly known that such storage generally would be made in a 
regularly established warehouse. The term, “warehouse,” is some- 
times used in a very strict sense, as a somewhat technical term, regu- 
lated to a considerable extent by statute as being a place regularly 
and lawfully engaged in the business of receiving and storing goods 
of the public for profit, and, generally, the term is confined to this 
restrictive sense; but the term, “warehouse,” is one of much more com- 
prehensive import and may be any place adapted to the reception and 
storage of goods and merchandise. While the term, “receipted ware- 
house bill,” as used in the regulations ordinarily would infer that a 
bill for the temporary storage of the household effects of an employee 
must be issued by a “warehouse,” as that term commonly is accepted 
and defined in the restrictive sense, yet, where, as in the instant case, 
there is no commercial warehouse regularly engaged in the business 
of receiving and storing property in the immediate locality, it is rea- 
sonable to conclude that the term was intended to be used in its more 
comprehensive import as including any place adapted to the recep- 
tion and temporary storage of an employee’s household effects. Ac- 
cordingly, since the receipted bill shows that it was issued as evidence 
of payment for the storage of furniture, the receipt may be accepted 
as establishing the expenditure by the claimant. 

It has been held that the expenses of transportation of an employee’s 
household effects properly are chargeable to the appropriation current 
at the time the Government becomes obligated therefor. See 27 Comp. 
Gen. 25; 23 id. 197, and decisions cited therein. Section 12 (b) of the 
above-mentioned regulation provides for reimbursement upon a com- 
muted basis, as specified therein, at not to exceed the actual amount 
paid by the employee for the expenses of temporary storage of house- 
hold effects. Payment for the storage expenses is to be made by the 
employee and the obligation of the Government for reimbursement 
upon a commuted basis arises only when such expenses actually have 
been paid by an employee. Accordingly, if otherwise correct, the 
instant voucher covering payment upon a commuted basis of tem- 
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porary storage expenses actually paid by the employee on July 24, 
1948, may be certified for payment under the 1949 fiscal year appro- 
priation. 

The voucher is returned herewith. 


[B-79747] 


Postal Service—Substitute Employees—Grade Upon Ap- 
pointment to Regular Position 


The appointment of a substitute employee to a regular position under the Postal 
Service pay statute of July 6, 1945, and the act of March 6, 1946, as amended, may 
not be in a grade higher than the grade to which the employee would have 
progressed, including benefits authorized by the 1945 act, had his original ap- 
pointment been to a regular position of grade 1, notwithstanding the fact that 
the potential earnings of the substitute employee may exceed the annual salary 
of regular employees in equivalent grades. 


Comptroller General Warren to the Postmaster General, December 


6, 1948: 


There has been considered your letter of August 27, 1948, reference 
4, as follows: 


Will you please advise at your earliest convenience whether this Department 
is within the law in appointing a substitute clerk in grade 1 to a regular position 
in grade 1 and similarly for other grades up to grade 9, in view of the effect of 
Section 16 (L), Public Law 134, 79th Congress and Public Law 900, 80th Congress. 
This latter law provided pay increases for field personnel of the Post Office De- 
partment. A flat $456 annual raise was granted to regular clerks and a $.25 
an hour increase was allowed substitute clerks. The $.25 hourly increase pro- 
vided substitutes with a potential annual increase of $506. This is computed 
on the basic work year of 2,024 hours. This increase is $56 more than the annual 
increase granted regular clerks. 

It was provided in Section 16 (L) of Public Law 134, 79th Congress, that upon 
promotion of the substitute clerk to a regular position, he shall be placed in a 
salary grade which corresponds to his salary grade as a substitute. 

The $56 differential between the potential substitute annual pay rate and the 
regular clerical pay rate leaves the substitute receiving a salary which is more 
than half-way between the regular grade steps from grade 1 through grade 9. 
A substitute in grade 1 receives a potential annual salary, therefore, which is 
closer to the salary of regular grade 2 than regular grade 1. It has been the 
practice to appoint a grade 1 substitute as a grade 1 regular, and so on for 
corresponding grades. 

Upon appointment of substitutes as regular clerks, under the combined pro- 
visions of the two laws cited above, it would seem that a substitute in grade 1 
would be appointed as a regular clerk in grade 2 and similarly for other grade 
steps. Unless this principle applies, a substitute would gain nothing, but would 
actually lose a potential annual income of $56 a year by accepting a regular 
appointment. It seems that substitutes are not accepting regular appointments. 
Such an attitude will seriously embarrass the field operations of this Department. 

In view of the fact that Public Law 134 refers to substitutes’ salary grades as 
the governing factor in determining his grade upon appointment as a regular 
clerk, it appears that the substitute should be appointed to the numerical regular 
grade most nearly corresponding to his salary. Hence, grade 1 substitutes would 
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be appointed to regular grade 2 and so on for other grades, with grade 9 substitutes 
being appointed to regular grade 10. 

Your letter refers specifically to section 16 (1) of the act of July 6, 
1945, 59 Stat. 435, 453; however, it is assumed from the general tenor 
of your inquiry that it was intended to comprehend all classes of sub- 
stitute employees in the several branches of the postal service and your 
letter has been considered in that light. 

The Postal Employees Pay Act of 1945, Public Law 134, 59 Stat. 
435, expressly sets forth the hourly rates of pay in the corresponding 
grades for the several categories of substitute employees of the postal 
service. Elsewhere in the said act, where substitute positions are 
authorized, it is provided specifically for the promotion of substitutes, 
and the salary to be paid when they are given regular appointments. 
Credits and other benefits for substitute service are further provided 
for in subsequent amendatory acts. See act of March 6, 1946, Public 
Law 317, 60 Stat. 35, and act of April 15, 1947, Public Law 35, 61 
Stat. 40. 

The acts of May 21, 1946, Public Law 386, 60 Stat. 203, and July 3, 
1948, Public Law 900, 62 Stat. 1260, respectively, provide additional 
compensation to those classes of employees included in the act of July 
6, 1945, supra. 

Nowhere in the language or histories of the legislation referred to 
above do I find authority, either express or implied, to appoint sub- 
stitute employees to higher grades of a regular position notwithstand- 
ing the fact the potential earnings of a substitute employee may exceed 
the annual salary of regular employees in equivalent grades. 

While there is noted the emphasis placed in your letter upon a sub- 
stitute’s placement in a regular position in a salary grade which cor- 
responds to his salary grade as a substitute—terms used in the 1945 
statute—there is for noting also that the act of April 15, 1947, Public 
Law 35, contains no such reference, the pertinent provisions thereof 
reading as follows: 

* * * Provided further, That upon appointment of a substitute employee 
to a regular position he shall not be placed in or promoted to a grade higher than 
the grade to which he would have progressed, including benefits authorized by 


section 23 of Public Law 134, approved July 6, 1985, had his original appointment 
been to a regular position of grade 1: 


I am inclined to the view that the reiationtt of substitute em- 
ployees to the same grades in regular positions, which you state has 
heretofore been your practice, is not only lawful but is the only method 
of effecting such appointments provided by the act of July 6, 1945, 
as amended. Accordingly, the circumstance that provisions of Public 
Law 900 might operate to increase the annual earnings of a substitute 
employee above the annual salary attaching to a corresponding reg- 
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ular position cannot serve as a basis for appointing substitute employ- 
ees to regular positions at a higher grade. 


[B-79933] 


Subsistence—Per Diems—Travel by Privately Owned 
Trailer Outside Continental United States 


While, in the absence of a provision of law or regulation authorizing the use of 
privately owned trailer while traveling on official business outside continental 
United States and fixing the amount of per diem to be paid under such condi- 
tions, the propriety of paying per diem for such travel is not free from doubt, 
this Office will not question the authorization of per diem for such trailer 
travel in proper orders issued prior to January 1, 1949, but thereafter per diem 
payments may not be aliowed until specific authority therefor is provided by 
statute or by amendment to the Standardized Government Travel Regulations. 


Acting Comptroller General Yates to A. H. Cross, Treasury Depart- 
ment, December 6, 1948: 


There has been considered your letter of August 13, 1948, for- 
warded here by letter dated August 24, 1948, from the Office of 
the Administrative Assistant to the Secretary, with which was en- 
closed a voucher in the amount of $169.75 in favor of Henry J. Bru 
in which claim is made for per diem in lieu of subsistence in con- 
nection with travel by privately owned trailer performed by him 
in the discharge of official duty as an Internal Revenue agent during 
the period July 1 to 31, 1948, while in Alaska. You request to be 
advised as to the basis upon which the voucher may be certified for 
payment in view of the facts herein recited. 

It appears that Mr. Bru, an Internal Revenue agent stationed in 
the Office of the Internal Revenue Agent in Charge at San Francisco, 
California, was authorized by Travel Authorization No. 8225, dated 
March 15, 1948, signed by the Commissioner of Internal Revenue, to 
travel on official business from San Francisco, California, to Fair- 
banks and other points in Alaska for approximately 90 days. That 
travel authorization provided for the use of privately owned auto- 
mobile at a mileage rate but specified that no reimbursement for travel 
or per diem would be allowed between Seattle, Washington, and Fair- 
banks, Alaska, and return. The original travel authorization was 
supplemented by letter dated June 16, 1948, signed by the Commis- 
sioner of Internal Revenue, which provided in part that “authority 
is hereby granted for the use of a privately owned trailer within the 
Territory of Alaska. While traveling and living in such trailer, the 
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per diem rate of $7.00 specified in the original order will be allowed.” 

Your letter points out that authorization for the payment of a per 
diem allowance of $2.50 is provided for in paragraph 45 of the 
Standardized Government Travel Regulations where travel within 
the continental United States by means of a privately owned trailer is 
authorized in advance but that no such rate is specified for trailer 
travel outside the continental United States. 

Paragraph 45 of the Standardized Government Travel Regulations 
as amended by Budget Circular No. A-7, Revised, dated July 6, 1948, 
which was in effect during the period covered by the claim provides 
in pertinent part: 

45. Subsistence allowances.—Unless otherwise expressly provided in an 
employee’s commission or appointment, or by law, the official authorized to issue 
travel orders may authorize in the order a per diem allowance not to exceed 
$6 in lieu of subsistence expenses while traveling on official business within the 
limits of the continental United States, except where such travel is performed 
by means of a privately owned trailer. No per diem allowance for such travel 
by trailer shall be paid unless the travel by such means be authorized in 
advance, in which event per diem allowances may be paid at a rate not to 
exceed $2.50. 

For travel on official business outside the continental limits of the United 
States, a per diem allowance not to exceed $7 in lieu of subsistence expenses 
may be allowed * * *, 

Prior to the time that such paragraph included a specific provision 
authorizing the payment of per diem for travel by privately owned 
trailer, it had been held that this Office would not be justified in 
authorizing such payments in the absence of a specific provision of 
law, or of a regulation approved by the President authorizing the 
use of privately owned trailers while traveling on official business 
and fixing the amount of per diem to be paid under such conditions. 
See 16 Comp. Gen. 863; id. 762; td. 473. For reasons similar to those 
stated in said decisions, and since the existing regulations authorize 
only the payment of a per diem allowance while using a privately 
owned trailer for trailer travel within the continental United States, 
it is concluded that in the absence of a provision of law or proper 
regulation, the propriety of paying per diem allowance for the use 
of a privately owned trailer outside the continental United States 
is not free from doubt. However, since the question previously has 
not been presented for consideration, and since the payment of the 
claim for per diem for trailer travel is not clearly unauthorized the 
voucher now under consideration may be certified for payment. 

Nevertheless, for the reasons indicated above, it is believed that the 
matter is one which specifically should be covered in the Standardized 
Government Travel Regulations. Accordingly, the attention of the 
Bureau of the Budget today is being invited to the deficiency of the 
Standardized Government Travel Regulations in that respect. In 
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order that there may be no undue hardship so far as such individuals 
as may be concerned are involved, this Office will not question the 
authorization of per diem for trailer travel outside the continental 
United States in proper travel orders where such orders are issued 
prior to January 1, 1949. Vouchers involving per diem for trailer 
travel outside the continental United States under orders issued on 
or after January 1, 1949, may not be certified for payment unless 
and until specific authority for such travel is provided by statute or 
by proper amendment to the Standardized Government Travel 
Regulations. 
The voucher is returned herewith. 


[B-80774] 


Pay—Active Duty—Army Reserve Officers—Travel by 
Privately Owned Conveyance From Home to First Duty 
Station 

This Office will be required to object to payments of active-duty pay and allow- 
ances heretofore and hereafter made to reserve officers of the Army called or 
recalled to extended active duty from a civilian status, pursuant to section 37a 
of the National Defense Act of 1916, as amended, under orders authorizing 
travel by privately owned automobile from home to first duty station to the 
extent that such payments exceed those for the necessary travel time by rail 


over the shortest usually traveled route to the duty station required to comply 
with the active-duty orders, 20 Comp. Gen. 309, amplified. 


Assistant Comptroller General Yates to the Secretary of the Army, 
December 6, 1948: 


There has been considered your letter of October 7, 1948, in which 
reference is made to a Department of the Army Radio Message dated 
August 5, 1948, to all major commands, granting authority to include 
an authorization in orders recalling (or calling) officers to extended 
active duty from civilian status (as distinguished from active duty 
for training) for travel by privately owned conveyance from home 
to first duty station. It is stated that it is intended that such orders 
place the officers concerned on active duty for all purposes, includ- 
ing the right to active duty pay and allowances for the time required 
for travel by privately owned automobile from home to first duty 
station, subject to the provisions of Army Regulations 605-180, dated 
January 22, 1947, and decision is requested as to whether this Office 
will be required to object to payments of active duty pay and allow- 
ances heretofore made, if any, or hereafter made covering the period 
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required to perform travel in the manner indicated from home to 
first duty station. In that connection, it is explained that the adop- 
tion of such policy by the Department of the Army is considered 
desirable for the reason that those officers who possess automobiles 
when ordered to extended active duty will require them for personal 
transportation at their permanent stations. It is suggested that since 
most of the officers concerned formerly served on extended active 
duty and were then permitted detached service under the provisions 
of AR 605-180 in connection with permanent change of station orders 
to enable them to travel by privately owned automobile, such author- 
ity should be extended to travel performed from home to first duty 
station on being ordered to active duty on the basis that the change 
from home to first duty station similarly is a permanent change of 
station. 

The conclusion that the change from home to first duty station is 
a permanent change of station is stated to be based upon the following 
provisions of the sixth paragraph of section 12 of the Pay Readjust- 
ment Act of 1942, 56 Stat. 364, 366: 

The words “permanent change of station” as used in this section shall include 

the change from home to first station and from last station to home when ordered 
to active duty other than training duty, of any officer, warrant officer, nurse, or 
enlisted mau of any of the services mentioried in the title of this Act, including 
retired personnel and nsembers of the Reserve components thereof, in a grade 
for which the transportation of dependents is authorized at Government expense, 
and the change from last station to home in connection with retirement, relief 
from active duty, or transfer to a Reserve component. 
The foregoing provisions of the statute relate only to the right to 
transportation for dependents. 22 Comp. Gen. 645. The rule is well 
established that the home of an officer of the Army is not a military 
station unless expressly designated to be such by statute. United 
States v. Phisterer, 94 U.S. 219. Also see 26 Comp. Gen. 18; id. 557, 
and cases therein cited. Therefore, travel by an officer from his home 
to first duty station may not be considered a “permanent change of 
station” within the usually accepted meaning of that phrase. 

Section 38 of the National Defense Act of June 3, 1916, 39 Stat. 190, 
provided that members of the Officers’ Reserve Corps were entitled, 
when ordered to active duty, to pay and allowances “from the date 
upon which they shall be required by the terms of their orders to obey 
the same.” Under that authority it was held that a reserve officer’s 
right to active duty pay and allowances commenced on the date on 
which it was necessary for him to start from his home in order to 
report at his duty station at the required time when traveling by the 
shortest usually traveled route. 24 Comp. Dec. 331. Under the provi- 
sions of the act of June 4, 1920, 41 Stat. 759, 775, an act to amend the 
National Defense Act of June 3, 1916, section 38 of the said act of 
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June 3, 1916, was deleted, and section 37a, 41 Stat. 776, provided that 
“A reserve officer shall not be entitled to pay and allowances except 
when on active duty,” and that he shall be entitled to “mileage from 
his home to his first station and from his last station to his home.” 
Although not containing language expressly including the period of 
travel from home to duty station in the authorization for active duty 
pay and allowances as was contained in section 38 of the act of June 
3, 1916, such provisions have been construed as authorizing the pay- 
ment to members of the Officers’ Reserve Corps, and to other officers 
entitled to active duty pay and allowances on a basis similar to that 
authorized for members of the Officers’ Reserve Corps, of active duty 
pay and allowances to include necessary travel time from home to first 
duty station via the shortest usually traveled route on the same basis 
as that authorized under the 1916 act. 8 Comp. Gen. 69. 

Section 2 of the act of March 25, 1948, 62 Stat. 87, amended section 
37a of the National Defense Act of 1916, as amended, by deleting 
therefrom the sentence “A Reserve officer shall not be entitled to pay 
and allowances except when on active duty.” However, such amend- 
ment does not change prior laws insofar as the right of reserve officers 
to active duty pay and allowances is concerned, their right to such 
pay and allowances being provided for by section 14 of the Pay Read- 
justment Act of 1942, as amended by section 3 of the act of March 25, 
1948, supra, 62 Stat. 88, which provides that officers of the reserve 
components of the Army shall receive pay and allowances as are 
authorized for persons of corresponding grade and length of service 
in the Regular Army “when on active duty in the service of the 
United States.” 

In decision of December 12, 1940, B-13542 (20 Comp. Gen. 309), it 
was stated that an Army Reserve officer is entitled to pay and ailow- 
ances for the necessary travel time by rail over the shortest usually 
traveled route to the duty station. In the papers accompanying your 
submission it is stated that the Department of the Army is cognizant 
of the limitation stated in the said decision, but that since such limita- 
tion does not appear in other decisions it is not known whether it was 
intended for general application or for application only to the facts 
of that specific case. 

The requirement that travel be performed by the shortest usually 
traveled route contemplates travel by that means of transportation 
available to the public which may be used most advantageously in the 
interest of the Government. Generally, the use of rail transportation 
has been considered most advantageous to the Government for travel 
performed within the United States and, as a consequence, determina- 
tions as to traveler’s rights involving the requirement that travel be 
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performed by the “shortest usually traveled route” have, as a general 
rule, been made on the basis of established rail routes. For example, 
the payment of mileage is authorized by statute to officers of the armed 
forces, when traveling under competent orders, for distances to be 
computed via the “shortest usually traveled route,” and official dis- 
tances for mileage payments, established in the Official Mileage Tables, 
are computed almost entirely on the basis of rail travel. Also, under 
travel orders authorizing reimbursement of subsistence expenses on a 
per diem basis, an officer’s right to such allowance ordinarily has been 
limited to necessary travel time by rail over the shortest usually trav- 
eled route. B-55087, March 7, 1946. While it may be, as suggested 
in your submission, that the limitation of pay and allowances in the 
cited decision of December 12, 1940, to “necessary travel time by rail” 
has not been specifically included in other decisions, such limitation 
is in accord with the established practice in the matter, and is for 
general application. In that connection it is noted that paragraph 15 
of War Department Technical Manual 14-501, dated December 1, 
1943, provides that pay and allowances of reserve officers commence 
on the day they officially and necessarily begin to comply with their 
active duty orders including travel time by rail over the shortest 
usually traveled route, citing as authority therefor the decision of 
December 12, 1940, and that similar provision appears in paragraph 
2 of Technical Manual 14-501 dated June 11, 1946. 

The advisability of including authority in active duty orders for 
the performance by officers of travel by privately owned automobile 
from home to first duty station appears to be a matter for administra- 
tive determination. However, it is clear that such authority is granted 
primarily for the convenience of the officers to enable them to have 
their automobiles at their duty stations for personal reasons, and it 
is not considered that authority exists for the extention of the estab- 
lished rule to permit the payment of active duty pay and allowances 
for periods commencing on a date prior to that upon which it is neces- 
sary for them to depart via rail to comply with their orders. 

Accordingly, you are advised that under the present law this Office 
will be required to object to payments of active duty pay and allow- 
ances heretofore and hereafter made to the extent that they exceed 
those authorized under the rule stated in the decision of December 12, 
1940, 20 Comp. Gen. 309. 
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: [B-79771] 


Pay—Service Credits—Service in Lighthouse Service 


Personnel of the Lighthouse Service who were commissioned, appointed, or 
| enlisted in the Coast Guard pursuant to the act of August 5, 1939, are entitled 
i under the act of June 24, 1948, amending section 6 of the 1939 act, to have service 
in the Lighthouse Service included in computing length of service for period pay 
purposes as well as longevity pay purposes. 


The interim period which elapsed between the date of the transfer of the Light- 
house Service to the Coast Guard (July 1, 1939) and the date Lighthouse Service 
personnel were appointed, commissioned, or enlisted in the Coast Guard under 
the act of August 5, 1939, may be considered as a period of service in computing 
“longevity” for purposes of pay in the Coast Guard pursuant to section 6 of the 
1939 act as amended by the act of June 24, 1948. 


December 7, 1948: 


There has been considered your letter of August 24, 1948, requesting 
decision on certain questions which have arisen under Public Law 
761, approved June 24, 1948, concerning the computation of the mili- 
tary pay of former employees of the Lighthouse Service who were 
commissioned, appointed or enlisted in the Coast Guard pursuant to 
the provisions of the act of August 5, 1939, 53 Stat. 1216. The ques- 
tions are as follows: 


Assistant Comptroller General Yates to the Secretary of the Treasury, 


(1) Whether service in the Lighthouse Service may be included in computing 
total length of service for all military pay purposes, including advancement in 
pay period as well as the five per centum increase for each three years of service. 

(2) Whether the service of former employees of the Lighthouse Service 
performed during the interim period between the date of the transfer of the 
Lighthouse Service to the Coast Guard and the date when such personnel were 
commissioned, appointed, or enlisted in the Coast Guard, may be included in 
computing total length of service for military pay purposes. 

(3) Whether, under the language employed in the statute, the effective date of 
the act of June 24, 1948, supra, is July 1, or July 2, 1948. 


The act of June 24, 1948, 62 Stat. 644, reads as follows: 


That section 6 of the Act entitled “An Act to perfect the consolidation of the 
Lighthouse Service with the Coast Guard by authorizing the commissioning, 
appointment, and enlistment in the Coast Guard, of certain officers and employees 
of the Lighthouse Service, and for other purposes”, approved August 5, 1939, 
is amended by inserting before the period at the end thereof the following: 
“; and, after the first day of the month following enactment hereof, in com- 
puting longevity, for the purpose of pay in the Coast Guard, of any person 
commissioned, appointed, or enlisted under the provisions of this Act, there shall 
be included all service of such person in the Lighthouse Service”. 


Section 6 of the act of August 5, 1939, 53 Stat. 1217, is as follows: 


In computing length of service, for the purpose of retirement in the Coast 
Guard, of any person commissioned, appointed, or enlisted under the provisions 
of this Act, there shall be included all service computable for retirement under 
the provisions of section 6 of the Act of June 20, 1918, as amended and 
supplemented. 
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The above-quoted act of June 24, 1948, broadly provides for the 
inclusion of “all service * * * in the Lighthouse Service” in 
computing “longevity” for the purpose of pay in the Coast Guard 
and does not contain the more restrictive phrase “longevity pay.” 
The term “longevity pay” generally refers to the percentage increases 
in base pay which are provided by statute for each term of service of 
a specified length, and it has not been considered as referring to, or 
as including, “period pay,” which is base pay and which, for officers 
of certain grades, is based on grade and length of service. 27 Comp. 
Gen. 155, 159. However, the word “longevity” as used in the phrase 
“in computing longevity, for the purpose of pay in the Coast Guard,” 
seems broadly to relate to an individual’s length of service for the 
purpose of pay in the Coast Guard; and the length of service of an 
officer of the armed forces (generally) is a basic factor in determining 
not only his “longevity pay” but also his “period pay.” For example, 
lieutenants of the Navy are entitled to the base pay of the third 
period or the fourth period, depending upon their length of service; 
if they have completed 17 or more years’ service, they are entitled to 
the pay of the fourth period; if less than 17 years’ service, to the pay 
of the third period. In addition, they are entitled to longevity pay, 
that is, 5 per centum increase of the base pay of their period for each 
three years of service up to 30 years. 

The purpose sought to be accomplished by the act of June 24, 1948, 
is explained in Senate Report No. 1594 on H. R. 239, which became the 
said act of June 24, 1948. Such report is, in pertinent part, as follows: 


The purpose of the bill is to permit former members of the Lighthouse Service, 
who were taken into the military establishment of the Coast Guard at the time 
of the consolidation of the two services in 1939 or thereafter, to inelude time 
spent in the Lighthouse Service in computing total length of service for military 
pay purposes. 

By the act of August 5, 1989 (Public Law 291, 76th Cong.), the former Light- 
house Service was consolidated with and made a part of the United States 
Coast Guard. Many men who had served in the Lighthouse Service as civilians 
were inducted into a military status in the Coast Guard in ranks ranging up to 
captain. At the time of transfer, however, no provision was made whereby 
these men could receive credit for longevity purposes for their former years 
of duty in the Lighthouse Service, although that service was credited to them 
for retirement purposes. A substantial number of the personnel affected were 
making a career of lighthouse work and had long periods of service, in many 
eases reaching 30 years or more, and which, had it been Coast Guard service, 
would have been recognized by increments of 5 percent of base pay for each 
8-year period of such service. Thus, under this system of pay scales, a man 
who had served 18 years in the Coast Guard service would receive the base 
pay for his rank plus 30 percent (5 percent for each 3-year period of service) 
of that pay given for longevity. On the other hand, a former employee of the 
Lighthouse Service, who similarly had a total of 18 years of service and who 
now serves in the same rank or rating wou!d be credited for longevity purposes 
with his service since 1989 when he was brought into the Coast Guard but 
would receive no credit for time spent in the Lighthouse Service prior to 1939. 
The net result is that two men serving in the same rank or rating, perhaps per- 
forming the same duties, and having an identical number of years of Govern- 
ment service, would receive substantially different rates of pay. 
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The purpose of this bill is to equalize the rates of pay of these former Light- 
house Service members with the rates of pay of their fellow members of the 
Coast Guard. The personnel of the Lighthouse Service have a long record of 
valiant and heroic service. The hazards, exposure, and discipline involved in 
their civilian service approximated service in a military organization. And 
such personnel were always subject to transfer or service with the War or Navy 
Departments in times of national emergency. 

Your committee feels that this apparent inequity should be corrected and 
disparity in pay status eliminated, and that these employees, many of whom 
served with honor and distinction during the war, should receive longevity pay 
on the same basis as fellow employees of the Coast Guard having similar total 
years of service. [Italics supplied. ] 

It seems reasonably clear from the Committee’s report in the matter 
that the purpose of the said act was to permit personnel commissioned, 
appointed, or enlisted in the Coast Guard pursuant to the act of 
August 5, 1939, to include service in the Lighthouse Service “in com- 
puting length of service for military pay purposes’; “to equalize the 
rates of pay of these former Lighthouse Service members with the 
rates of their fellow members of the Coast Guard,” and to eliminate 
the apparent disparity in pay status between personnel taken into 
the Coast Guard from the Lighthouse Service and other personnel of 
the Coast Guard. In view of the foregoing, it is concluded that service 
in the Lighthouse Service may be included by personnel commissioned, 
appointed, or enlisted in the Coast Guard pursuant to the act of 
August 5, 1939, in computing length of service for period pay pur- 
poses as well as longevity pay purposes. Accordingly, question (1) 
is answered in the affirmative. 

By Reorganization Plan No. II, 53 Stat. 1431, 1432, effective July 1, 

y S ’ ? ? . 
1939, the Bureau of Lighthouses in the Department of Commerce and 
its functions were transferred to, ‘consolidated with, and authorized 
to be administered as a part of the Coast Guard in the Department 
of the Treasury. The act of August 5, 1939, swpra, provided for the 
perfection of the consolidation of the Lighthouse Service with the 
Coast Guard by authorizing the appointment, commissioning, or en- 
listing in the Coast Guard of certain personnel who were in the Light- 
house Service on June 30, 1939. While a short period elapsed between 
the date of transfer of the Lighthouse Service to the Coast Guard 
and the date such personnel were appointed, commissioned, or enlisted 
in the Coast Guard under the act of August 5, 1939, it has been con- 
sidered that such intervening period constituted “service” within the 
meaning of the pay provisions of section 12 of the Selective Training 
and Service Act of 1940, 54 Stat. 895, as such personnel must have been 
in the Lighthouse Service on June 30, 1939, and remained continuously 
in that service to the date of appointment, commissioning or enlistment 
in the Coast Guard under the act of August 5, 1939. B-13249, No- 
vember 19, 1940. There appears to be nothing in the act of August 5, 
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1939, or elsewhere in the statutes, to indicate that the short period 
intervening between July 1, 1939, and the date of enlistment, etc., in 
the Coast Guard was not intended to be credited as a period of service 
in the Lighthouse Service in computing “longevity” for purposes of 
pay in the Coast Guard. Accordingly, question (2) is answered in the 
affirmative. 

With respect to question (3), the act of June 24, 1948, provides 
that it shall be effective “after the first day of the month following 
enactment hereof,” and, as pointed out in your letter, a literal inter- 
pretation of the language employed would mean that the provisions 
of the statute would be effective July 2, 1948, that being the day after 
the first day of the month following the date of such enactment. How- 
ever, it is a settled rule of statutory construction that laws are to be 
given a sensible construction and that a literal application of a statute 
which would lead to absurd consequences should be avoided whenever 
a reasonable application can be given it consistent with its legislative 
purpose. It seems reasonable to assume that the sole purpose of mak- 
ing the statute effective after the first day of the month following en- 
actment, rather than the date of enactment, was due to the fact that 
the pay of military personnel generally is computed on a monthly basis 
and it was realized that, if the statute should be made effective on a 
date other than the first day of the month, it would necessitate two 
separate computations in that month of the pay of personnel affected 
by the statute. The legislative history of the act certainly discloses 
no intent to require the pay of the personnel affected to be computed 
for the month of July, 1948, on the basis of two separate rates of pay 
for that month. Accordingly, in the audit of disbursing officers’ ac- 
counts, this Office will not be required to object to otherwise proper 
payments of pay to such personnel computed on the basis that the said 
act is effective on and after July 1, 1948. Your third question is an- 
swered accordingly. 


[B-81320] 


Courts—Jurors—Payment of Additional Necessary Daily 
Transportation Expenses 


Under the proviso to section 2 of the act of April 26, 1926, as amended, providing 
for the payment of “additional necessary daily transportation expenses” in an 
amount not to exceed $2 per day to jurors in the United States courts, a juror who 
found it practicable to make daily trips between the court and home while in 
attendance at court would be entitled to payment for such daily travel on the 
basis of not to exceed $2 for each day in which travel occurred. 











Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 351 


Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, December 7, 1948: 


This Office is in receipt of a letter dated October 29, 1948, from the 
United States Marshal’s Office, District of Nevada, Carson City, Ne- 
vada, requesting decision as to the application of Public Law 779, 
80th Congress, approved June 25, 1948, 62 Stat. 1016, in the case of 
Mr. Vernon Johnson, Yerington, Nevada, who served in the District 
Court at Carson City as a petit juror on August 3 and 4, 1938. 

It is reported that the Clerk of the Court in preparing voucher No. 
37, August 1948, allowed not to exceed $2 per day for additional neces- 
sary daily travel pursuant to the proviso contained in Public Law 
779, as follows: 

* * * ‘That for additional necessary daily transportation expenses, the cost 
of travel by common carrier shall be allowed not to exceed $2 per day, or if it is not 
practicable to travel by common carrier a rate of 5 cents per mile shall be allowed 
but not to exceed $2 per day, or if daily travel appears impracticable subsistence 
of $2 per day shall be allowed. * 

However, the United States marshal was advised by letter of October 
7, 1948, from your office, copy of which was furnished with the letter 
of October 29, 1948, as follows: 

This office consulted Chief Judge Knox of the United State District Court for 
the Southern District of New York, who is Chairman of the Judicial Conference 
Committee on Jurors, with reference to appropriate payments to jurors under 
Public Law 779, 80th Congress, 2nd Session, approved June 25, 1948, and it was 
then determined that a juror should be reimbursed for daily travel at the rate of 
5¢ per mile not to exceed $2.00 for each round trip, or if common carrier is used, 
his actual round trip fare not to exceed $2.00. In view of this, there appears to 
have been an overpayment made to each of the following jurors for daily travel: 

Vernon Johnson $2.00 

In view of the foregoing the marshal’s office requests to be advised 
whether Mr. Johnson was legally paid or whether refund of $2 is 
required, adding that the Clerk of the Court contends that “addi- 
tional necessary daily transportation expenses, but not to exceed $2.00 
per day” does not mean round trip and is confined to a calendar day. 

The marshal’s office requests a decision in respect of a past pay- 
ment and not upon any question involving a voucher before him for 
payment; hence, a decision may not be rendered on the basis of the 
letter of October 29, 1948. 26 Comp. Gen. 797. However, in view of 
the general applicability of the matter it is deemed appropriate to 
address the decision to you. 

The proviso here involved is clear and specific. It provides for 
“additional necessary daily transportation expenses” in an amount 
not to exceed $2 per day. And, in the event daily travel is impracticable 
it provides for subsistence of $2 per day. The purpose of Public Law 
779 was to place the compensation of jurors upon a more adequate 
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and equitable basis than previously existed. And as to the proviso 
under consideration, the Committee on the Judiciary in its report— 
House Report No. 2162—on H. R. 945, which became Publie Law 779, 
had this to say: 

* * * the bill provides that if a juror lives so far away from the place 
where court is held that it is impractical for him to make daily trips between 
his home and the court, he will be paid, in addition to his usual attendance 
fee, $2 for his subsistence. It is also provided, as an alternative, that if the 
court is within reasonable daily commuting distance of the juror’s home, he will 
be paid the travel allowance at 5 cents per mile for the actual cost of his daily 
travel, not to exceed a total of $2 a day, in addition to his per diem fee for 
attendance. Thus, the practice in the payment of daily travel allowance will be 
made fair and uniform throughout the country. [Italics supplied.] 

As stated above, the purpose of Public Law 779 was to place the 
compensation of jurors on a more adequate and equitable basis. And, 
clearly, all jurors were to be treated equally. Thus, if Juror A attend- 
ing court on August 3 and 4, as did Mr. Johnson, finds it impracticable 
to make daily trips between the court and his home, he would receive 
$2 for his subsistence each day or $4 in all. Mr. Johnson, on the other 
hand, found it practicable to make daily trips; hence, for the two 
days in which he actually traveled he would be entitled to receive not 
in excess of $2 for each daily trip or $4 in all. 

As hereinbefore indicated, the language of the proviso is quite clear 
in that payment of travel expenses is on a daily basis, No reference is 
found in the legislative history of the bill to a round trip allowance 
but on the contrary there is every indication that payment was to be 
made for each day in which travel occurred. Accordingly, I have to 
advise that otherwise proper payments made to jurors traveling be- 
tween the court and home while in attendance at court on the basis 
of not to exceed $2 for each day in which travel occurred will be passed 
in the audit of vouchers by this Office. 


CB-78060] 


Leaves of Absence—Military—Excess Leave of Navy Enlisted 
Men 


Regulations promulgated by the Secretary of the Navy pursuant to section 4 (e) 
of the Armed Forces Leave Act of 1946, as amended, will not be questioned by 
this Office, insofar as they provide for the elimination of minus leave credits in 
the records of Navy enlisted men and for the conversion of such leave credits to 
zero balances as of September 1, 1946, where such minus leave credits arose 
from any cause, including reenlistment entered into on or prior to August 9, 
1946—the approval date of said act. 
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Assistant Comptroller General Yates to the Secretary of the Navy, 
December 10, 1948: 


There has been considered your undated letter—received here July 
1, 1948—requesting review of exceptions taken by the Audit Division 
of this Office to the payment of terminal leave emoluments to Navy 
enlisted men who were absent from duty or on vacation prior to the 
enactment of the Armed Forces Leave Act of 1946, Public Law 704, 
approved August 9, 1946, 60 Stat. 963, in excess of the number of days 
authorized by the said act, but who were given an “even score” or 
“zero balance” as of August 31, 1946, in accordance with regulations 
promulgated by the Secretary (Bureau of Naval Personnel Circular 
Letter No. 2-47 dated January 14, 1947), which are as follows: 

Ref: (a) Armed Forces Leave Act of 1946. 

(b) Bu Pers Cire. Ltr. 193-46; N. D. Bul. of 31 Aug. 1946, 46-1801. 
(c) Opinion of Judge Advocate General (file JAG:I1:HTS :mh-P18-1), 
approved by SecNay 24 Dee. 146. 

1. Cases have arisen where, under the provisions of reference (b), the compu- 
tation of unused leave as of 31 August 1946 has resulted in a negative balance, 
or “minus leave credit,” in an individual’s leave account. 

2. In reference (c) the Judge Advocate General has advised that such “minus 
leave credit” as of 31 August 1946 may be eliminated as of 1 September 1946 in 
those cases where such “minus leave credit” was acquired from any cause, includ- 
ing reenlistment leave granted on reenlistment entered into on or before 9 August 
1946 (the date of approval of reference (a)). In those cases where the “minus 
leave credit” as of 31 August 1946 resulted from reenlistment entered into after 
9 August 1946, such “minus leave credit” may not be eliminated. The Secretary 
of the Navy has approved the opinion of the Judge Advocate General. 

3. Commanding officers are authorized and directed to review the leave 
accounts of all personnel and to reduce to zero as of 1 September 1946 any “minus 
leave credits” as of 31 August 1946, except in those cases resulting from reenlist- 
ment leave granted on reenlistment entered into after 9 August 1946. In the 
latter cases the “minus leave credit” as of 31 August 1946 must remain as a 
charge against leave credits to be earned in the future. Suitable entries reflect- 
ing the elimination of the “minus leave credit” shall be made on page 9 of the 
enlisted service record and on Form Nav Pers 329 (Officers’ Leave Record). 

Particular reference is made to an exception taken in the accounts 
of Lieutenant (jg) Robert W. H. Darrow, Supply Corps, United 
States Navy, in connection with a credit of $40.15 in the pay account 
of William R. Whitley, seaman first class, United States Navy, repre- 
senting active duty pay ($33) and leave rations ($7.15) for the period 
November 28 to December 8, 1946, while on terminal leave. The said 
exception was taken on the basis of the enlisted man’s pay record which 
shows that he reported for active duty September 14, 1944; that he was 
credited with 72 days’ leave rations prior to detachment November 27, 
1946, and that he was granted 11 days’ terminal leave prior to his 
ultimate discharge December 8, 1946. On the basis of such record, it 
appeared that under applicable regulations the enlisted man had 


earned or accrued a maximum of 67 days’ leave from the date of enlist- 
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ment September 14, 1944, to date of detachment November 27, 1946 
(59 days prior to September 1, 1946, and 8 days thereafter), whereas 
he was granted a total of 72 days’ leave during such period. Conse- 
quently, an exception was taken to the payment of active duty pay and 
leave rations during the period November 28 to December 8, 1946, while 
on terminal leave. In reply to said exception, the Chief of Field 
Branch, Bureau of Supplies and Accounts, Cleveland, Ohio, stated 
that the “minus leave credit” on August 31, 1946, was eliminated— 
presumably on the basis of the above-quoted regulations of January 
14, 1947; that the enlisted man earned 8 days’ leave subsequent to 
August 31, 1946, and that therefore it was requested that the exception 
be reduced to an amount representing 3 days’ excess leave. There- 
after, a revised notice of exception was issued by the Audit Division 
of this Office which, in effect, sustained the prior exception on the basis 
that there appears to be no authority for changing a “minus leave 
balance” to a “zero leave balance,” and, consequently, since the enlisted 
man’s leave apparently was overdrawn at the date of detachment, he 
was not entitled to terminal leave. In your letter, after quoting por- 
tions of sections 3 (a) and 4 of the Armed Forces Leave Act of 1946, 
it is requested that the exception here involved, and similar exceptions, 
be removed on the basis that: 


It is clear from Section 3 (a) above that Congress intended for all days of 
absence from duty or vacation, including reenlistment leave, granted after the 
date of the Act, to be charged to leave. It is equally clear from Section 4, how- 
ever, that as to days of absence from duty or vacation or reenlistment leave 
enjoyed prior to the passage of the Act, Congress vested in the Secretary of the 
Navy final authority and decision as to the number of such days to be charged 
against leave. 

Pursuant to the above authority the Secretary of the Navy has determined 
that days of absence from duty or vacation or reenlistment leave granted to 
enlisted personnel prior to the date of the Armed Forces Leave Act of 1946 shall 
be charged against leave only to the extent of leave accrued as of August 31, 
1946. In other words, no enlisted person is to be so charged as to create a minus 
leave balance on such date. This determination is embodied in Bureau of Naval 
Personnel Circular Letter No. 2-47, dated January 14, 1947 (NDB, 15 Jan. 1947, 
p. 44). 

It therefore appears that, in the particular case hereinbefore mentioned, Whit- 
ley had a zero leave balance as of August 31, 1946, under lawful regulations 
promulgated pursuant to the Armed Forces Leave Act of 1946, and that he was 
accordingly entitled on detachment to leave accrued and unused between such 
date and the time of detachment. 


Section 3 (a) of the Armed Forces Leave Act of 1946, 60 Stat. 963, 
964, provides as follows (italics indicate portion quoted in your letter) : 


Each member of the armed forces shall be entitled to leave at the rate of two 
and one-half calendar days for each month of active service, excluding periods 
of (1) absence from duty without leave, (2) absence over leave, and (3) con- 
finement as the result of a sentence of court martial. Except as provided in 
subsection (b) of this section, such leave may be accumulated in an amount 
not to exceed one hundred and twenty calendar days. Any leave so accumulated 
shall not, however, survive death occurring during active military service. En- 
listed members or former enlisted members of the armed forces shall be con- 
sidered to be entitled to such leave from and after September 8, 1939, but shall 
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not be considered to have any leave accumulated or accrued as of the date of the 
enactment of this Act, or the date of discharge if prior to such date of enactment, 
in excess of the amount which would have been accumulated and accrued if their 
leave had been accumulated and accrued from and after September 8, 1939, on 
the same basis as leave is accumulated and accrued in the case of commissioned 
officers in the Regular components of their respective branches of the armed 
forces. Except in the case of leave to be settled and compensated for under 
section 6 of this Act, leave may be taken by a member on a calendar-day basis as 
vacation or absence from duty with pay, annually as accruing or otherwise, in 
accordance with regulations to be issued by the several Secretaries. Such regu- 
lations shall provide equal treatment for officers and enlisted men, shall establish 
to the fullest extent practicable uniform policies for the several branches of the 
armed forces, and shall provide that leave shall be taken annually as accruing to 
the extent consistent with military requirements and other exigencies. Members 
who reenlist after the date of enactment of this Act may be authorized reenlist- 
ment leave in the discretion of the Secretary, for a period not exceeding ninety 
days, and such leave shall be deducted from leave accrued during active service 
prior to reenlistment or charged against any leave which may accrue during 
future active service or both. In the case of members who are retired after the 
date of enactment of this Act and after retirement are continued on or recalled 
to active duty, leave accrued during service prior to retirement may be carried 
ever to the period of service after retirement. Leave taken prior to discharge 
before or after the enactment of this Act shall be considered as active military 
service; but leave settled and compensated for under section 6 of this Act shall 
not be considered as active military service. 


Section 4 of the said act, 60 Stat. 964, provides, in pertinent part, 
as follows: 


Leave to be settled and compensated for under section 6 of this Act shall be 
compensable as follows: 


+ * x + ~ * * 

Determination of the number of calendar days of leave to which a member 
or former member is entitled, including the number of calendar days of absence 
from duty or vacation to be counted or charged against such leave, shall be made 
in accordance with regulations to be prescribed by the respective Secretaries, 
which regulations shall provide equal treatment of officers and enlisted men 
and shall establish to the fullest extent practicable uniform policies for the 
several branches of the armed forces. In the case of the leave of enlisted mem- 
bers or former enlisted members attributable to the period prior to the date of 
enactment of this Act, the Secretary may in the determination of the number 
of calendar days of absence from duty or vacation to be counted or charged 
against such leave rely on such records and evidence, including applicants’ 
sworn statements as to the material facts, as he may determine proper. All 
decisions by the Secretary under this section shall be final and conclusive and 
shall not be subject to review by any court or by any officer of the United States. 


Section 4 of the said 1946 act was amended by section 1 of the act of 
August 4, 1947, 61 Stat. 748, but the above-quoted portion of the 
original section 4 appears in identical language as section 4 (e) of the 
amending act, 61 Stat. 749. 

The primary purpose of the provision in section 3 (a) of the 1946 
act, authorizing enlisted members and former enlisted members to 
accumulate and accrue leave at the rate of 214 days per month from 
and after September 8, 1939, was to permit enlisted members and 
former enlisted members to be credited with the accumulated and 
accrued leave they otherwise would have had to their credit on August 
31, 1946—or on the date of discharge if discharged prior to that 
date—had their leave been accumulated and accrued from and after 
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September 8, 1939, “on the same basis as leave is accumulated and ac- 
crued in the case of commissioned officers in the Regular components of 
their respective branches of the armed forces.” Such provision not 
only provides a basis for determining the number of days of accu- 
mulated or accrued leave to the credit of each enlisted man of the 
armed forces on August 31, 1946, but also establishes a basis for com- 
pensating enlisted personnel in an active duty status on August 31, 
1946, for unused leave in excess of 60 days to their credit on that date, 
as well as a-basis for compensating enlisted personnel discharged 
prior to that date for unused leave to their credit on the date of dis- 
charge. Under section 4 of the said act, the determination as to the 
number of days of leave to which a member or former member is en- 
titled, “including the number of calendar days of absence from duty 
or vacation to be counted or charged against such leave” is to be made 
in accordance with regulations issued by the respective Secretaries. 

Prior to the enactment of the Armed Forces Leave Act of 1946, 
leave of absence of enlisted members of the Navy was controlled ad- 
ministratively by regulations issued by the Secretary, and such reg- 
ulations generally authorized the granting of not to exceed 30 days’ 
annual or ordinary leave in any one calendar year. The regulations 
also authorized the granting of additional leave to enlisted personnel 
under certain circumstances in the discretion of proper authority, but 
such additional leave generally was not considered as a charge against 
the enlisted man’s 30 days’ leave. See Bureau of Naval Personnel 
Circular Letter 28-45, February 3, 1945. However, under the regula- 
tions issued by the Secretary pursuant to the Armed Forces Leave Act 
of 1946, it is noted that certain types of leave not theretofore charge- 
able as annual leave are to be charged against the 214 days’ leave earned 
each month under the Armed Forces Leave Act. Thus, although leave 
granted an enlisted man prior to the Armed Forces Leave Act of 1946 
may have been granted strictly in accordance with regulations in 
effect at the time such leave was granted, a recomputation of leave 
as of August 31, 1946, on the basis of the 1946 act and regulations 
issued thereunder, may result in a “minus leave credit” in certain cases. 

Under the authority vested in the Secretary by section 4 of the said 
act to determine “the number of calendar days of absence from duty 
or vacation to be counted or charged against such leave,” the view 
might be taken that such regulations could have provided that leave 
granted enlisted men prior to August 31, 1946, which was not charge- 
able as annual leave under pre-existing administrative regulations, 
need not be considered as a charge against leave in determining the 
leave to an enlisted man’s credit on August 31, 1946, in which event, 
there might have been no necessity for the issuance of regulations per- 
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mitting the converting of a “minus leave credit” to a “zero balance” as 
of August 31, 1946. On that basis, it would seem that the original 
regulations issued under the Armed Forces Leave Act of 1946 properly 
might have provided that in any case where a recomputation of an en- 
listed man’s leave under the 1946 act results in a minus leave credit 
as of August 31, 1946, such minus leave credit may be converted into 
a zero balance. Moreover, while the Armed Forces Leave Act of 1946 
grants enlisted men leave at the rate of 214 days per month from and 
after September 8, 1939, there is no provision in the said act, or other- 
wise, which deprives enlisted men of otherwise proper pay and allow- 
ances for authorized leave of absence prior to August 31, 1946, even 
though in excess of 214 days per month. Compare 26 Comp. Gen. 523, 
and section 1 of the act of August 4, 1947, amending section 4 of the 
Armed Forces Leave Act of 1946, so as to provide that after August 
31, 1946, when the Secretary authorizes members to be absent in excess 
of the number of days’ leave authorized by this act, they shall not be 
entitled to any pay and allowances during such absence. 

In view of the foregoing, this Office is not required to question the 
regulations contained in Bureau of Naval Personnel Circular Letter 
No. 2-47, supra, insofar as they provide for the elimination of minus 
leave credits in the records of enlisted men as of September 1, 1946, 
where such minus leave credits arose from any cause, including reenlist- 
ment leave granted incident to a reenlistment entered into on or prior 
to August 9, 1946. However, in the particular case presented, it ap- 
pears that the enlisted man accrued a maximum of 8 days’ leave from 
September 1, 1946, to the date of his detachment from duty, whereas 
he was paid for 11 days’ terminal leave. Accordingly, as requested in 
the reply to the exception, the exception will be reduced to $10.95, 
representing pay and leave rations for 3 days’ excess leave granted sub- 
sequent to August 31, 1946. 


[B-79629] 


Pay—Active Duty—Entitlement of Retired Officers on Basis 
of Correction of Records 


The correction of a Navy officer’s records, pursuant to section 207 of the Legis- 
islative Reorganization Act of 1946, to show that the effective date of volun- 
tary retirement was a date later than the one on which the President approved 
the officer’s retirement does not authorize the payment of active-duty pay and 
allowances for any period after the date originally fixed for the officer’s transfer 
to the retired list. 

The action of the President in prospectively changing the effective date of retire- 
ment of a Navy officer more than a year after the officer’s retirement had been 
accomplished, in order to effectuate a correction of the officer’s records under 
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section 207 of the Legislative Reorganization Act of 1946, may not be regarded 
as conferring on the officer any right to payment of active-duty pay and allow- 
ances for a period subsequent to the date originally fixed for the officer’s retire- 
ment. 18 Comp. Dec. 676, distinguished. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
December 10, 1948: 


Reference is made to your letter of August 16, 1948, enclosing 
a letter dated July 14, 1948, from the Chief of the Bureau of Supplies 
and Accounts (together with copies of pertinent orders and letters) 
and requesting decision as to whether Lieutenant Commander (T) 
Charles E. Bell, U. S. Navy, retired, legally may be paid the difference 
between active duty pay and allowances and retired pay for the period 
January 1 to 31, 1947, on the basis of the change in the effective date 
of his retirement from January 1, 1947, to February 1, 1947, under the 
conditions set forth in the enclosures. 

It appears that by orders dated September 25, 1946, from the Chief 
of Naval Personnel, the above-named officer was directed to regard 
himself detached from all duties when directed by the Commandant, 
Third Naval District, on November 1, 1946, to await orders pending 
retirement, and to regard himself relieved of all active duty in the 
U.S. Navy on January 1,1947. And in the said orders he was advised 
that a letter from the Secretary of the Navy formally placing him on 
the retired list as of January 1, 1947, would be forwarded to him 
shortly thereafter. Such orders were modified by Bureau of Naval 
Personnel despatch #271617Z of November 1946, so as to change the 
detachment date from November 1, 1946, to December 2, 1946, and 
the date of relief from active duty from January 1, 1947, to February 
1, 1947. By letter dated January 7, 1947, from the Acting Secretary 
of the Navy, the officer was notified that his request to be transferred 
to the retired list, after the completion of twenty years’ service, had 
been approved by the President effective January 1, 1947, and that on 
January 1, 1947, he had been transferred to the retired list with the 
rank of lieutenant commander and with the retired pay of that rank, 
pursuant to the provisions of sections 410b and 410c of Title 34, U.S. 
Code. Thereafter, on January 13, 1947, the officer requested that the 
effective date of his retirement be changed from January 1, 1947, to 
February 1, 1947, and in response to such request he was advised by 
letter dated February 25, 1947, from the Chief of Naval Personnel, 
that: 


2. Through an administrative error your request for retirement was approved 
by the President as indicated in reference (b) [Secretary of the Navy letter of 
7 January 1947]. Having now been approved and duly executed there is no 
provision of law by which it can subsequently be changed. Recognizing that 
you have inadvertently been deprived of 30 days of your terminal leave, how- 
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ever, your request has been forwarded to the Secretary of the Navy for consid- 
eration by the board created pursuant to the provisions of reference (c) [Legisla- 
tive Reorganization Act of 1946], which board has power to change a naval 
record where in its judgment such action appears necessary “to correct an error 
or to remove an injustice.” 

It appears that, in accordance with the above-quoted letter, the 
officer’s request was referred to the Secretary of the Navy for con- 
sideration by the board created pursuant to section 207 of the Legis- 
lative Reorganization Act of 1946, which section authorizes the Secre- 
tary of the Navy to change a naval record when in his judgment such 
action appears necessary “to correct an error or to remove an injus- 
tice.” It further appears that such board considered the case and 
concluded that, through administrative error with respect to the 
effective date of his retirement, the officer was deprived of the bene- 
fit of the terminal leave policy applied generally throughout the Navy 
and that he thereby suffered an injustice. The board recommended 
to the Secretary of the Navy that a letter amending the effective date 
of the officer’s voluntary retirement from January 1, 1947, to Feb- 
ruary 1, 1947, be forwarded to the President for signature, and that, 
upon such signature, the officer’s records be amended to show that the 
effective date of his retirement was February 1, 1947. Such recom- 
mendation was approved by the Secretary of the Navy and by letter 
dated February 13, 1948, the Secretary advised the officer, in part, as 
follows: 

The President of the United States on 22 j'anuary 1948 approved the recom- 
mendation of the Secretary of the Navy that the records of the Department be 
amended to show the effective date of your retirement to be 1 February 1947. 

Section 207 of the Legislative Reorganization Act of 1946, 60 Stat. 
837, is as follows: 

The Secretary of War, the Secretary of the Navy, and the Secretary of the 
Treasury with respect to the Coast Guard, respectively, under procedures set 
up by them, and acting through boards of civilian officers or employees of their 
respective departments, are authorized to correct any military or naval record 
where in their judgment such action is necessary to correct an error or to remove 
an injustice. 

With respect to the payment of pay and allowances based upon a 
correction of record made pursuant to the above-quoted provision, in 
a decision of May 4, 1948, 27 Comp. Gen. 665, to the Secretary of the 
Army, it was held (quoting from the syllabus) that: 

The authority conferred upon the Secretary of the Army, the Secretary of the 
Navy, and the Secretary of the Treasury with respect to the Coast Guard, respec- 
tively, by section 207 of the Legislative Reorganization Act of 1946, to correct 
any military or naval record where in their judgment such action is necessary 
to correct an error or to remove an injustice, does not vest in said department 
heads, or in this Office, any authority to order or direct the allowance or pay- 
ment of any claim for money, or to use appropriated funds to pay any claim for 


money, based on corrections made in the military or naval records of an individual] 
under authority of said section. 
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Applying the principle of that decision, it must be held that the cor- 
rection of Commander Bell’s records under the authority of section 
207, supra, did not confer upon such officer any right to payment of 
active duty pay and allowances after December 31, 1946. 

There remains for consideration the question of the effect, if any, 
on the officer’s pay rights of the action of the President respecting 
the effective date of the retirement in question. It has been held that 
the power of the President with respect to the retirement of officers 
is not a continuing power, but is performed to the extent of its existence 
by the one act of the President and he cannot thereafter review his 
action or correct an error of judgment. McBlair v. United States, 
19 C. Cls. 528, 538. Of. Mimmack v. United States, 10 C. Cls. 584, 
97 U. S, 426, 487; Corson v. United States, 17 C. Cls. 344, 114 U.S. 
619; Blake v. United States, 14 C. Cls. 462, 103 U. S. 227, 237; Miller 
v. United States, 19 C. Cls. 388; United States v. Burchard, 125 U.S. 
176, 179-180; 19 Op. Atty. Gen. 202; 30 éd. 457. 

In the decision of the Comptroller of the Treasury dated March 6, 
1912, 18 Comp. Dec, 676, cited in the letter of the Chief of the Bureau 
of Supplies and Accounts, there was involved a case in which the 
President, through inadvertence and mistake of fact relating to a 
matter of record then before him, and not intending to do so, had 
approved the findings and recommendations of a naval examining 
board discharging an officer with one year’s pay, and soon thereafter, 
upon discovery of his mistake, cancelled his approval of the recom- 
mendation of the board and the order directing the discharge of the 
officer and remitted the case for the consideration of another board. 
In that case it was held that, since the President’s action in signing 
the recommendation was inadvertent and resulted from a mistake of 
fact, cancellation of such approval was authorized. However, in the 
case here involved, there is nothing to indicate that the President 
acted inadvertently or under any mistake of fact in approving Com- 
mander Bell’s retirement effective January 1, 1947, and, accordingly, 
the principle of the said decision of March 6, 1912, appears to have no 
application in this case. 

The retirement of an officer has been regarded as effecting a com- 
plete severance from active service and an officer’s rights, privileges 
and benefits as an officer on the active list terminate on the effective 
date of his retirement. After the effective date of his retirement an 
officer is not entitled to active-duty pay and allowances in the absence 
of orders definitely assigning him to active duty. 24 Comp. Gen. 291; 
Holland vy. United States, 83 C. Cls. 376, 380. There has not been 
brought to attention any authoritative precedent which would be a 
proper basis for authorizing the payment of active-duty pay and 
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allowances after December 31, 1946, in the circumstances here involved 
and this Office is not aware of any. And in view of the above-cited 
authorities, this Office would not be warranted in concluding that the 
change by the President in the effective date of Commander Bell’s 
retirement, more than a year after such retirement had been accom- 
plished, had the effect of conferring on the officer any right to the 
payment of active-duty pay and allowances for the period January 1 
to 31, 1947. It follows that your question must be answered in the 
negative. 


[B-81100] 


Appropriations—aAvailability—Procurement of New Type- 
writers for Government of District of Columbia 

The provisions of the Treasury Department Appropriation Act, 1949, prohibiting 
during the fiscal year 1949 the purchase of new typewriting machines from 
funds appropriated by any act, are applicable to the government of the District 
of Columbia, so that appropriated funds of the District of Columbia may not be 
considered as available for the procurement of new typewriting machines for 
its administrative offices, even though the operating funds appropriated to the 
District for the most part may consist of revenues of the District of Columbia. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, December 10, 1948: 


Reference is made to your letter of October 27, 1948, in which you 
request an opinion from this Office as to whether or not appropriated 
funds of the District of Columbia are available for the procurement 
of new typewriting machines for administrative offices of the govern- 
ment of the District of Columbia. 

Your request for such an opinion arises by reason of certain pro- 
visions of the Treasury Department Appropriation Act, 1949, 62 Stat. 
415, which, generally, prohibit the purchase of new typewriting ma- 
chines for the fiscal year 1949. Said act also provides that all type- 
writing machines which are surplus to any Government department 
or agency shall be shipped to the Bureau of Federal Supply, and that 
all agencies needing typewriters shall procure same from the Bureau 
of Federal Supply. 

It is urged in your letter that the referred-to provisions of law were 
enacted because the Congress felt that the Federal Government had 
a surplus of typewriting machines, but that such is not the case with 
the government of the District of Columbia. Also, it is stated that 
some District agencies have money appropriated by the Congress for 
the purchase of new typewriters during the fiscal year 1949, but that, 
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in view of the provisions of the Treasury Department Appropriation 
Act, doubt exists as to whether they may be purchased. You point 
out that the typewriters now in use are very old since the District of 
Columbia had not purchased new typewriters for use in war activi- 
ties, and that it is deemed uneconomical and inconsistent with the best 
interests of the District of Columbia to purchase used typewriters 
from the Bureau of Federal Supply rather than new typewriters, es- 
pecially since 8714 percent of the total District budget comes from rev- 
enues of the District of Columbia. 

While the arguments offered by you in the matter are not without 
persuasion or merit, a conclusion with respect to the question presented 
may be reached only by a proper construction and interpretation of the 
provisions of the statute or statutes involved. 

The Treasury Department Appropriation Act, 1949, 62 Stat. 415, 
provides, in pertinent part, as follows: 

No part of any money appropriated by this or any other Act shall be used 

during the fiscal year 1949 for the purchase, within the continental limits of 
the United States, of any typewriting machines (except bookkeeping and billing 
machines and typewriting machines for veterans under public laws administered 
by the Veterans’ Administration). 
The language employed, especially the words “or any other Act,” 
indicates an obvious legislative intent to forbid, generally, the pur- 
chase of typewriting machines during the fiscal year 1949 from any 
funds appropriated by the Congress for said year. Since the District 
of Columbia receives its operating funds by congressional appropria- 
tion—even though, as stated by you, such funds for the most part 
may consist of revenues of the District of Columbia—it must be con- 
cluded that the provisions contained in the Treasury Department 
Appropriation Act prohibiting typewriter purchases are applicable 
to the government of the District of Columbia. 

An exception to the said provisions is contained in section 12 of the 
District of Columbia Appropriation Act, 1949, 62 Stat. 559, cited in 
your letter, which provides as follows: 

Notwithstanding the provisions of the Treasury and Post Office Departments 
Appropriation Act, 1949, the District of Columbia is authorized to purchase type- 
writers for educational instruction purposes at not to exceed the lowest price 


paid for typewriters for such purposes by schools in the States of Maryland or 
Virginia. 


Clearly, this section was enacted for the purpose of providing to the 
District of Columbia special authority for the purchase of typewriters 
for educational instruction purposes, and, in view thereof, it must be 
concluded that the Congress understood and intended that the provi- 
sions of the Treasury Department Appropriation Act, 1949, otherwise 
were applicable to purchases of typewriters by the District of 
Columbia. 
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For the reasons stated, it is the opinion of this Office that appro- 
priated funds of the District of Columbia may not be considered as 
available for the procurement of new typewriting machines for admin- 
istrative offices of the government of the District of Columbia. 


(CB-81351] 


Transportation of Dependents and Household Effects— 
Transfer From Temporary Duty Station to Permanent Duty 
Station 


Employees who were appointed and assigned for a period of instruction and 
training at a temporary duty station, with the understanding that they would 
be transferred at a later date to a permanent duty station, are not entitled, 
under section 1 of the administrative expense statute of August 2, 1946, author- 
izing allowance of the expenses of transportation of dependents and household 
effects on a transfer from one official station to another for permanent duty, to 
such transportation expenses in connection with a transfer from the temporary 
duty station for training to the permanent duty station. 


Comptroller General Warren to the Secretary of the Navy, December 
15, 1948: 


There has been considered your letter of November 2, 1948, in 
which you request a review and removal, if possible, of exceptions 
taken by this Office to payments made by Lieutenant (jg) C. W. Ive- 
land to civilian technicians, employed in the maintenance and opera- 
tion of the Aiken Relay Calculator, for expense of transportation of 
dependents and household effects from Cambridge, Massachusetts, to 
Dahlgren, Virginia. Also, in the event the suspensions be removed, 
you request “approval * * * for making similar payments to 
Robert W. Rose, whose claim was received subsequent to receipt of 
notices of exception.” 

With your letter there were transmitted letter dated September 3, 
1948, from the Chief, Bureau of Supplies and Accounts, and copies 
of four notices of exception which have been issued against vouchers 
582, 585, 586, and 588, March 1948 account of Lieutenant Ireland. 
Those vouchers cover payments made to Frederick G. Miller and 
Arthur W. Kilroy for the transportation of their dependents and 
household effects from Cambridge to Dahlgren, under orders dated 
March 1, 1948, reading in pertinent part as follows: 

1.* * * you are hereby authorized to proceed on or about 10 March 1948 


from your temporary duty Station at Harvard University, Cambridge, Massa- 
chusetts, to the U. S. Naval Proving Ground, Dahlgren, Virginia * * *. 








364 DECISIONS OF THE COMPTROLLER GENERAL [28 


2.* * * You will be further reimbursed * * * for the shipment of 

your household effects and transportation of your dependents. 
The exceptions were taken upon the ground that the transportation 
at Government expense of the dependents and household effects of 
the employees was not authorized by existing law, under orders to 
proceed from the temporary station at Cambridge to the official sta- 
tion at Dahlgren, in connection with the installation of a relay calcu- 
lator at that place. Those exceptions are representative of other 
exceptions taken to similar payments. 

In explanation of the questioned payments it is stated in Bureau of 
Supplies and Accounts’ letter of September 3, 1948, that the Aiken 
Relay Calculator was designed and constructed by Harvard Univer- 
sity; that highly specialized training and indoctrination were essen- 
tial for personnel who would operate the Aiken Relay Calculator after 
it was installed at the Naval Proving Ground; that qualified personnel 
residing in the Boston area were recruited from among those who had 
been employed by Professor Aiken in connection with the construc- 
tion of the calculator; that it was clearly understood by all parties 
concerned that the personnel, upon appointment, would perform their 
duties at Cambridge, Massachusetts, and that at a later date they 
would be transferred to the Naval Proving Ground, Dahlgren, Vir- 
ginia ; that the employees were informed that, upon transfer to Dahl- 
gren, they would be entitled to transportation of their dependents 
and shipment of household effects at the expense of the Government; 
and that, in accordance with the understanding of the parties, orders 
to first duty, after appointment, should have designated Cambridge 
as the first duty station, and, at the time of transfer to Dahlgren, ap- 
propriate orders should have been issued effecting such transfer under 
the provisions of the act of August 2, 1946, Public Law 600, 79th 
Congress. 

Section 1 of the act of August 2, 1946, 60 Stat. 806, provides, in 
pertinent part, as follows: 

* * * any civilian officer or employee of the Government who, in the inter- 
est of the Government, is transferred from one official station to another * * 
for permanent duty, shall * * * when authorized, in the order directing 
the travel * * * be allowed and paid from Government funds the expenses 
of travel of himself and the expenses of transportation of his immediate family 

* * and the expenses of transportation, packing, crating, temporary stor- 
age, drayage, and unpacking of his household goods and personal effects * * *, 

As to the contention that Cambridge should have been designated 
in orders directing first duty for the concerned employees as the 
first duty station, you are advised that, for the expenses in question 
to be allowable, it must be shown that Cambridge was the permanent 
duty station of the employees when ordered to Dahlgren. The words, 
“transferred from one official station to another * * * for per- 
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manent duty,” as used in the act of August 2, 1946, supra, relate to a 
change in the permanent duty station of the employee. The state- 
ments made in the letter from the Bureau of Supplies and Accounts 
show that the employees were appointed for permanent duty at Dahl- 
gren, Virginia, were first ordered to Harvard University for a period 
of instruction and training, and were advised, upon appointment, that 
they would be transferred at a later date to Dahlgren. Under such 
circumstances Cambridge legally may not be considered as the first 
permanent duty station of the employees. The only authority for 
the transportation expenses of new appointees, their dependents, etc., 
is contained in section 7 of said Public Law 600, 60 Stat. 808, but it 
relates only to cases of appointments to places outside the continental 
United States—which is not the case here. 

In the light of the foregoing, I have no alternative but to sustain 
the audit action in respect of the questioned expenditures; and it fol- 
lows that the claim of Robert W. Rose involving similar expendi- 
tures may not be approved. 

It may be well to point out that even though the questioned expendi- 
tures in respect of transporting household effects were otherwise for 
considering as expenses connected with the transfers of permanent 
stations, the claims for the transportation of the household effects of 
Messrs. Miller and Kilroy legally could not be considered upon an 
actual expense basis because the act of August 2, 1946, and Executive 
Orders 9805, dated November 25, 1946, and 9933, dated February 27, 
1948, provide for payment of such expenditures only upon a com- 
muted basis. 


[B-81575] 


Working Funds—dAvailability and Period of Obligation— 
Interagency Groups 


Under the provisions of section 214 of the Independent Offices Appropriation Act, 
1946, making appropriations available for the expenses of certain committees, 
boards, or other interagency groups, funds made available to such groups are 
available solely for the purposes for which originally appropriated and are avail- 
able for obligation only during the period of availability of the original appropria- 
tion, even though the funds are established in working fund accounts as an 
accounting expediency. 


Comptroller General Warren to W. H. Miltner, Department of Com- 
merce, December 15, 1948: 


Reference is made to your letter dated November 8, 1948, enclosing 
a voucher stated in the amount of $22 in favor of Cooper Trent, 2521 
Wilson Boulevard, Arlington, Virginia. 
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The aforesaid voucher covers certain expenses for printing for the 
Radio Technical Commission for Aeronautics, and you request deci- 
sion as to the legality of the proposed payment from the working fund 
account established by Accounts and Procedures Letter No. 11471, 
dated May 1, 1947. The said working fund account consists of moneys 
advanced from the appropriation account 2170705 Air Corps, Army, 
1947, to cover expenditures for a secretary and miscellaneous supplies 
of the Radio Technical Commission for Aeronautics. 

Your letter makes reference to 26 Comp. Gen. 354, wherein it was 
held that the inhibition in section 9 of the act of March 4, 1909, 35 
Stat. 1027, 31 U. S. Code 673, against the incurrence or payment of 
expenses of commissions, councils, boards, etc., was removed by section 
214 of the Independent Offices Appropriation Act, 1946, approved 
May 3, 1945, 59 Stat. 106, 134, in respect to interagency groups engaged 
in authorized activities of common interest to the agencies involved, 
and you contend that— 


In view of the absence of any limitation in the language of this legislation 
concerning the type of expenses for which the appropriations shall be available, it 
would appear that any expense necessary and incident to carrying out the purposes 
of the commission could be properly paid from appropriated funds. 

While section 214 itself does not specifically define the types of 
expenses for which appropriations of Government departments and 
establishments shall be available, the fact that the funds here involved 
were advanced to the Department of Commerce by the War Depart- 
ment by means of a working fund cannot operate to divest the funds 
so advanced of their identity as appropriated moneys or exempt them 
from the requirement that they be expended solely for the purposes 
for which originally made available. 19 Comp. Gen. 774. Conse- 
quently, inasmuch as the funds for the operation of the Air Corps for 
the fiscal year 1947—provided in the Military Appropriation Act, 1947, 
approved July 16, 1946, 60 Stat. 541, 550—do not appear to have been 
made available for printing and binding, the proposed payment would 
not be proper for that reason. 

Furthermore, while this Office has sanctioned the use of a working 
fund to defray certain expenses of interagency commissions because 
such an account presents a feasible and expedient accounting method 
for handling the financial transactions of interagency commissions, 
funds made available to such commissions by virtue of the provisions 
of section 214 of the act of May 3, 1945, swpra, must be expended and 
obligated in accordance with the statutes appropriating such funds 
and are to be regarded as available only during the period of avail- 
ability of the original appropriation. In this connection, there is 
enclosed for your information, a copy of Accounts and Procedures 
Letter No. 12884, dated June 24, 1948, establishing a similar working 
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fund account, your attention being specifically invited to the note 
which, with reference to the availability of funds deposited in the 
working fund account established therein, reads as follows: 


’- * * 


it will be noted that the provisions of Section 214 of Public Law 49, 
approved May 3, 1945, 59 Stat. 134, require the funds available to the Committee 
be expended and obligated in accordance with the statutes which appropriated 
the funds. Therefore, amendments to the Act of June 30, 1982, 47 Stat. 417, which 
extend the period of obligation of funds transferred pursuant to such Act, will 
not apply to moneys deposited in the limitation account herein prescribed and 
unexpended funds therein will not be available for obligation after the current 


fiscal year. 

Since the instant voucher discloses that the printing for which pay- 
ment is sought was ordered on August 12, 1948, it is not established 
of record that the funds in question were properly obligated during 
the period of availability of the original appropriation and, for such 
further reason, the proposed payment is not proper. 

Accordingly, the voucher, which is returned herewith, may not be 
certified for payment. 


[B-81552] 


Pay—Retired—Reserve Personnel—Concurrent Federal 
Employment or Civilian Retirement Annuity 


The payment of retired pay under Title III of the Army and Air Force Vitaliza- 
tion and Retirement Equalization Act of 1948 to reserve officers on inactive duty, 
who also occupy Federal civilian positions the compensation attached to which 
equals or exceeds $2,500 per annum, need not be regarded as in contravention of 
the dual employment restriction in the act of July 31, 1894, as amended. 


Commissioned reserve officers retired under Title III of the Army and Air Force 
Vitalization and Retirement Equalization Act of 1948, with retired pay computed 
on the basis of their highest grades, and who also hold civilian positions with the 
Federal Government, are to be regarded as receiving retired pay “for or on 
account of services as a commissioned officer” within the meaning of section 212 
of the Economy Act of June 30, 1932, as amended, so as to be prohibited from 
receiving combined retired pay and civilian compensation in excess of $3,000 
per annum. 


A person in receipt of an annuity under the Civil Service Retirement Act of 1930, 
as amended, on account of Federal civilian service, and who is entitled to be paid 
retired pay under Title III of the Army and Air Force Vitalization and Retire- 
ment Equalization Act of 1948 for military reserve service, concurrently may 
receive retired pay under the 1948 act and annuities under the 1930 act as 
amended. 


Comptroller General Warren to the Secretary of the Army, Decem- 
ber 17, 1948: 


There has been considered your letter of November 9, 1948, request- 
ing a decision upon two questions, infra, relative to the effect of retired 
pay upon Federal civilian employment, etc., of certain classes of re- 
serve personnel who will be placed on the Army of the United States 
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Retired List in accordance with the provisions of Title III of Public 
Law 810, approved June 29, 1948, 62 Stat. 1081, 1087, after the date 
such Title becomes effective. 

The first question is stated as follows: 


(1) May a civilian employee of the United States Government, while drawing 
the pay of his civilian position, be paid retired pay to which he may become 
entitled under the provisions of Title III of Public Law 810 in view of the dual 
office statute of 31 July 1894, as amended, 5 U. S. C. 62, and the dual compensation 
statute of 30 June 1932, as amended, 5 U. S. C. 59 (a), if not otherwise specifically 
exempted under the cited statutes? In connection with the application of the 
1894 Act, supra, your attention is invited to that part of the last proviso (quoted 
in the inclosure hereto) of Sec. 37 of the National Defense Act, as amended by the 
Act of 15 June 1933, 48 Stat. 154, 10 U. S. C. 372. 

The act of July 31, 1894, 28 Stat. 205, as amended, 5 U. S. C. 62, 
provides in part that: 

No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be appointed 
to or hold any other office to which compensation is attached unless specially 
authorized thereto by law * * *. [Italics supplied.] 

It consistently has been held in decisions of this Office that a member 
of the regular military or naval service who is retired for length of 
service, and placed on the regular retired list of the department con- 
cerned with the retired pay specifically provided by statute, holds an 
office to which compensation is attached within the meaning of the 
1894 statute. 11 Comp. Dec. 422; 14 Comp. Gen. 289; 21 id. 1129; and 
24 id. 467. However, a different rule would appear to apply in the 
case of reserve officers whose names may be placed on the Army of the 
United States Retired List in accordance with Title ITI, supra, in view 
of section 37 of the National Defense Act of 1916, 10 U. S. C. 372, 
which provides that: 

Members of the Officers’ Reserve Corps, while not on active duty, shall not, by 

reason solely of their appointments, oaths, commissions, or status as such, or any 
duties or functions performed or pay or allowances received as such, be held or 
deemed to be officers or employees of the United States, or persons holding any 
office of trust or profit or discharging any official function under or in connection 
with any department of the Government of the United States. 
Accordingly, it appears reasonable to hold that the payment of retired 
pay under Title IIT of Public Law 810, to reserve officers on inactive 
duty, who are occupying civilian positions under the United States 
Government the compensation attached to which equals or exceeds the 
sum of $2,500 per annum, is not in contravention of the act of July 31, 
1894, supra. 

The second point included within your first question, involves the 
applicability of section 212 of the Economy Act of June 30, 1932, as 
amended, 5 U.S. C. 59a, which provides in part that: 


* * * no person holding a civilian office or position, appointive or elective, 
under the United States Government * * * shall be entitled during the 
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period of such incumbency, to retired pay from the United States, for or on 
account of services aS a commissioned officer in any of the services mentioned 
in Title 37, at a rate in excess of an amount which when combined with the annual 
rate of compensation from such civilian office or position, makes the total rate 
from both sources more than $3,000 * * *. 

There has been found no provision in Title ITI or elsewhere in Public 
Law 810, supra, nor anything in the legislative history of that statute 
which would justify a conclusion that commissioned reserve officers 
who may be placed on the Army of the United States Retired List in 
accordance with the provisions of Title III are exempt from the 
restrictions contained in section 212 of the Economy Act, and neither 
has there been found any other provision of law which provides such 
an exemption to said officers. The conclusion appears inescapable, 
therefore, that a commissioned reserve officer, who may be retired 
under Title III of Public Law 810, with retired pay computed on the 
basis of the highest grade, temporary or permanent, held by him 
during his entire period of service, in accordance with the formula 
set out in section 303, of such title, 62 Stat. 1088, necessarily will be 
required to be regarded as receiving retired pay “for or on account, 
of services as a commissioned officer” as used in the prohibition con- 
tained in section 212 of the 1932 act, supra. 

The second question presented in your letter is as follows: 

(2) May a person who, when Title III of the Act of 29 June 1948, Public Law 
810, 80th Congress, becomes effective, be paid retired pay under that title if he is 
in receipt of an annuity under the Civil Service Retirement Act of 1930, as 
amended, 46 Stat. 468, and as amended by the Act of 28 February 1948, 62 Stat. 
48, Public Law 426, 80th Congress? 

In effect, section 305 of Title III of Public Law 810, 62 Stat. 1089, 
would appear to authorize the counting of the same period of service 
for purposes of determining eligibility for, and the amount of the 
benefits payable under such title, and for purposes of determining en- 
titlement to annuities, pensions, or old-age benefits, payable under 
other provisions of law, on account of civilian employment in the Fed- 
eral Government or otherwise, and the legislative history of such sec- 
tion evinces an intention on the part of Congress that the two types of 
benefits be received simultaneously by persons otherwise eligible there- 
for. In line with that authority, and in view of the specific provisions 
in section 5 of the Civil Service Retirement Act of May 29, 1930, 
as amended by the act of February 28, 1948, 62 Stat. 48, 50, that: 
“* * * Nothing in this Act shall be contrued as to affect in any 
manner an officer’s or employee’s right to retired pay, pension, or 
compensation in addition to the annuity herein provided” the nega- 
tiving of concurrent receipt of retired pay under Title III, Public 
Law 810, and annuities under the Civil Service Retirement Act of 
1930, as amended, to persons otherwise entitled thereto, is not required. 
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[B-81043] 


Traveling Expenses, Subsistence and Quarters Allowances— 
Reserve Officers Ordered to Duty for Physical Examination 


Under section 14 of the Pay Readjustment Act of 1942, as amended, authorizing, 
at the discretion of the Secretary of the Army, the payment of traveling expenses 
and the commutation of subsistence and quarters to Army Reserve officers or- 
dered to duty with their consent, but without pay, for training or to “other duty 
as provided by law,” such officers ordered to duty for the purpose of taking a 
physical examination to determine their fitness for extended active duty may, 
upon the promulgation of appropriate regulations, be paid such expenses and 
epee incident to said duty from the appropriation item “Travel of the 
rmy.” 


Assistant Comptroller General Yates to the Secretary of the Army, 
December 20, 1948: 


There has been received your letter of October 21, 1948, as follows: 


In order to provide sufficient officer personnel to allow the Army to perform its 
mission of training the Army under recently increased authorized strengths, it 
is necessary that the Army recall a number of Reserve officers for extended active 
duty. 

At the present time Army Regulations require that no officer will be ordered 
to such extended active duty until he is examined to determine his physical 
fitness, which examination under current regulations must be made by a Medical 
officer of the Army. Also, under current policy such examinations are made 
without any expense to the United States, which means that the necessary costs 
to such Reserve officers incident to traveling to and from points necessary for 
such examinations are required to be borne by them. This is believed to be un- 
fair to the Reserve personnel concerned since the requirements for physical ex- 
amination are those imposed by the Army for its own protection, and in any 
event is having a deterrent effect in securing the consent of such personnel to 
recall to such extended active duty. In order to alleviate this injustice and to 
facilitate the procurement of such officers, the Department of the Army proposes 
to call these officers to duty without pay, with their consent, and to furnish 
them transportation and subsistence to and from such duty, and subsistence and 
quarters allowances or commutation thereof during the performance of the duty 
entailed in determining their physical fitness for active duty as authorized by 
See. 14 of the Pay Readjustment Act of 1942, as amended by Sec. 3 of the Act of 
25 March 1948, Public Law 460, 80th Congress, and Sec. 55 (a) of the National 
Defense Act, as amended by Sec. 4 of Public Law 460, cited supra. 

In view of the above, your decision is requested as to whether your office would 
be required to object to the use of funds provided in the appropriation “Travel 
of the Army” under “Finance Service, Army” in the Army Appropriation Act for 
1949, for the payment of traveling expenses and subsistence and quarters allow- 
ances to such personnel ordered to duty with their consent for the period they 
may be performing duty without pay in connection with determining their physi- 
cal fitness for extended active duty. 

A presentation of the reasons and matters considered in connection with this 
submission are set forth in the accompanying inclosure. 


It is stated in the enclosure that the Reserve officers in question are 
currently being ordered to active duty at an approximate rate of 3,000 
per month to fill position vacancies occasioned by expansion and nor- 
mal replacements, and that it is anticipated that the requirements 
will continue at this rate for the next ten monhs, and thereafter re- 
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placement needs will require calling approximately 1,000 such officers 
monthly to extended active duty. It is further stated therein that 
all Reserve officers here considered are those who have consented to 
be called to extended active duty and for whom a grade and position 
vacancy exists to which they are to be ordered to extended active duty 
if found physically qualified. Also, it is indicated that the orders 
directing these Reserve officers to proceed to duty without pay for the 
purpose of taking an examination to determine their physical fitness 
will state that such orders are incident to and to be followed by active 
duty orders if found physically fit. 

Section 14 of the Pay Readjustment Act of 1942, as amended by 
section 3 of the act of March 25, 1948, 62 Stat. 88, and section 55 (a) 
of the National Defense Act, as amended by section 4 of said act of 
March 25, 1948, 62 Stat. 89, 90, are, in pertinent part, as follows: 

* * * Provided, That they [Reserve officers] may be given additional train- 
ing or other duty as provided by law, without pay, as may be authorized by the 
head of the Department concerned, with their consent, and when such authorized 
training or other duty without pay is performed they may in the discretion 
of the head of the Department concerned, be furnished with transportation to and 
from such duty, with subsistence en route, and, during the performance of such 
duty, be furnished with subsistence and quarters in kind or commutation thereof 


at a rate to be fixed from time to time by the head of the Department concerned. 
a * * + * * * 


* * * Provided further, That when authorized training or other duty with- 
out pay is performed by members of the Organized Reserve Corps they may in 
the discretion of the Secretary of the Army be furnished with transportation to 
and from such duty, with subsistence en route, and, during the performance of 
such duty, be furnished subsistence and quarters in kind or commutation thereof 
at a rate to be fixed from time to time by the head of the Department concerned. 

An examination of the legislative history of said act of March 25, 
1948, furnishes little information as to the intent and meaning of the 
term “other duty” as used in the above-quoted provisions of law. How- 
ever, since the duty which may be given Reserve officers without pay 
is not limited by said provisions of the statute to any particular kind 
of duty, but to “other duty as provided by law,” it would appear to 
be within the discretion of the head of the department concerned to 
order Reserve officers to duty without pay, with their consent, for pur- 
poses of taking a physical examination to determine their fitness for 
extended active duty. Accordingly, you are advised that upon the 
promulgation of appropriate regulations with respect thereto, this 
Office would not be required to object to the use of available funds for 
the furnishing to Reserve officers ordered to duty, without pay, of 
transportation and subsistence to and from the place of physical ex- 
amination, and subsistence and quarters in kind, or a commutation 
thereof, at rates fixed in such regulations, for the period such per- 
sonnel may be performing duty without pay in connection with deter- 
mining their physical fitness for extended active duty. 
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In connection with the foregoing, attention is invited to decision of 
this Office to the Secretary of the Navy, B-11813, dated November 25, 
1940, wherein it was stated, at page 7, as follows: 

The orders issued by the Secretary of the Navy to a reserve or a retired officer 
placing him on active duty—if there is actually an entry on duty—are controlling. 
Denby V. Berry, 263 U. S. 29. That was the rule followed in 19 Comp. Gen. 282. 
Where, in the past, an order has been issued directing an officer or enlisted man 
to be examined for active duty, and if found qualified directing him to proceed to 
a place and report for active duty, such order does not entitle the officer or man 
to travel allowance or pay while traveling to take the physical examination. 
* * * As to the future, the matter is entirely within the control of the Secre- 
tary of the Navy to adopt that form of order which, if he so desires, will place 
the officer or man on active duty at the time he commences the travel to the place 
of physical examination to secure to them travel allowance and pay when travel- 
ing to be physically examined for active duty. * * * 

Thus, it will be seen that the pay and/or allowances, within statu- 
tory limitations, to which Reserve officers may be entitled while 
traveling and on duty in connection with taking a physical examina- 
tion to determine their fitness for extended active duty is governed, 
primarily, by the orders directing them to take the examination, and 
that this Office has recognized the matter as being, in this respect, 
within the control of the head of the department concerned ; that is, it 
is within his discretion to adopt the form of orders which he considers 
proper in such cases. The provisions of the act of March 25, 1948, 
supra, amending section 14 of the Pay Readjustment Act of 1942 and 
section 55 (a) of the National Defense Act, do not appear to warrant 
any modification of the cited decision. 

With respect to the question presented in the third paragraph of 
your letter, the following provisions are contained in the Army Ap- 
propriation Act, 1949, 62 Stat. 647, 651, 662: 


FINANCE SERVICE, ARMY 


Travel of the Army: For travel allowances and travel in kind, as authorized 
by law, for persons traveling in Connection with the military activities of the 
Department ofthe Army * $, 

oe ” a * ” * 7 


ORGANIZED RESERVES 
> * * » ~ * * 


For pay and allowances, not otherwise provided for, of members of the Offi- 
cers’ Reserve Corps (including nurses) and Reserve warrant officers on duty in 
accordance with law; mileage actual and necessary expenses, or per diem in 
lieu thereof, at rates authorized by law, and transportation of temporary change 
of station baggage incurred by officers and enlisted men of the Regular Army and 
Reserve Officers and Reserve warrant officers traveling on duty in connection with 
the Pret aid 792 


* = * * * 
Since, as pointed out in the enclosure to your letter, the travel and 
duty involved in these cases are incident to extended active duty with 
the Army, rather than travel on duty with the Organized Reserves, 
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and clearly is travel “in connection with the military activities of the 
Department of the Army,” it appears that the payment of traveling ex- 
penses and the commutation of subsistence and quarters authorized by 
the said act of March 25, 1948, swpra, to the personnel concerned is 
properly chargeable to the appropriation “Travel of the Army.” 


[B-81956] 


Leaves of Absence—Military—Civilian Members of National 
Guard 


A civilian employee member of the National Guard who was ordered to attend 
an Air Intelligence Officer Course is not to be regarded as engaged in “field or 
coast-defense training” within the purview of section 80 of the National Defense 
Act of June 3, 1916, as amended, so as to be entitled thereunder to military leave 
of absence without loss of pay, time, or efficiency rating. 


Comptroller General Warren to the Librarian of Congress, December 
20, 1948: 


Reference is made to letter of November 30, 1948, from the Acting 
Librarian of Congress, quoting Special Orders No. 36 of March 4, 
1948, issued by the Adjutant General of the District of Columbia’ 
National Guard, by command of Brigadier General Cox, directing 
Major James A. Matthews to proceed March 12, 1948, from Wash- 
ington, D. C., to Lowry Field, as a student, to attend a 20 weeks “Air 
Intelligence Officer Course.” Decision is requested whether the first 
15 days of leave taken by the recipient of this order may be considered 
to have been involved in field or coast-defense training entitling the 
employee to leave of absence without loss of pay, time, or efficiency 
rating pursuant to the provisions of 32 U. S. C. 75. 32 U.S. C. 75 
provides: 

§ 75. Government employees in National Guard; leaves of absence for train- 
ing periods; employment and reemployment rights; pay and allowances. 

All officers and employees of the United States and of the District of Columbia, 
who shall be members of the National Guard shall be entitled to leave of absence 
from their respective duties, without loss of pay, time, or efficiency rating on 
all days during which they shall be engaged in field or coast-defense training 
ordered or authorized under the provisions of this title, for periods not to exceed 
fifteen days in any one calendar year: * 

Thus, it is seen that members of the National Guard who are also 
officers or employees of the United States are entitled to fifteen days’ 
leave of absence for the purpose stated therein, namely, when en- 


gaged in duly authorized “field or coast-defense training.” However, 
8469524926 








374 DECISIONS OF THE COMPTROLLER GENERAL [28 


the officer here involved was not engaged in such training but was 
ordered to attend a specialized course of instruction. With respect 
to a similar situation, it was stated in decision of March 17, 1927, 6 
Comp. Gen. 595, 596, that: 

* * * The leave of absence is, however, limited to the time engaged in 
coast defense or field training ordered or authorized under the national defense 
act and does not include absence for attendance at United States military service 
schools or absence for other purposes. 

Accordingly, in answer to the specific question presented, I have 
to advise that the first fifteen days’ leave taken by Major Matthews 
for the purpose of attending a course of instruction may not be con- 
sidered to have been engaged in “field or coast-defense training.” 
Hence, he is not entitled to leave of absence without loss of pay, time, 
or efficiency rating. 


[B-82167] 


Leases—Damages—Government’s Liability for Judgments 
Obtained Against Lessee 

The provision in a lease between the Government as lessor and a municipal hous- 
ing authority as lessee providing that the lessor shall pay any losses which 
result from compliance by the lessee with the requirements established by the 
‘lessor for the operation, etc., of the housing project may not be regarded as 
imposing any liability upon the Government to pay judgments which may be 
obtained against the lessee for damages suffered as a result of the “Vanport 


flood,” nor is there any other provision in the lease inrposing liability upon 
the Government for losses resulting from the negligence of the lessee. 


Comptroller General Warren to the Administrator, Housing and 
Home Finance Agency, December 20, 1948: 


I have your letter of December 13, 1948, requesting a decision as 
to whether the Federal Government would be liable to reimburse the 
Housing Authority of Portland, Oregon, under the terms of a certain 
lease dated February 17, 1944, for any judgments obtained against 
the said Housing Authority for personal injuries or death in excess 
of its insurance policy limits, or for any judgments obtained against 
it for property damage, in any manner connected with or arising 
out of the “Vanport flood” on the Columbia River, which flood oc- 
curred during the month of May of this year. 

The lease referred to, No. HA(QRE-35021) mph-102, was entered 
into on February 17, 1944, effective as of January 1, 1944, between 
the United States, acting through the Federal Public Housing 
Authority, and the Housing Authority of Portland, Oregon, here- 
inafter referred to as the Housing Authority. The purpose of the 
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lease was to provide for the operation of a housing project for various 
workers at the Kaiser Shipyards at Vancouver, Washington, and 
Portland, Oregon. The term of the lease was for the period beginning 
January 1, 1944, and ending June 30, 1945, with a provision for auto- 
matic renewals for successive terms of one year thereafter as therein 
provided. The various provisions of the lease obligated the Housing 
Authority to operate, administer, manage, and maintain the project; 
to collect all income and revenues from any source; to arrange, in 
accordance with the standards and instructions furnished by the 
lessor, for the operation of commercial facilities; to engage all per- 
sonnel; and to provide all equipment, materials, and supplies and 
services necessary for the proper management and operation of the 
project in accordance with the approved current Operating Budget 
and Management Program. The lease provided for the payment of 
rent by the Housing Authority on a quarterly basis as of the 15th 
day of April, July, October, and January, with a further provision 
that such rental was to be equal to the amount by which the total 
revenues of the Housing Authority derived from the operation, ad- 
ministration, and management of the project exceeded the total ex- 
penses incurred in such operation, administration, and management 
for the immediately preceding quarter. In addition, the lease (para- 
graph 10) obligated the Housing Authority to obtain various kinds 
of insurance including owners’, landlords’, and tenants’ public 
liability with limits of not less than $50,000/$100,000 against claims 
arising out of accidents and property damage, with a minimum of 
$5,000. 

You state that the Vanport City Project continued in the manage- 
ment of the Housing Authority of Portland until the “Columbia River 
floods in May of this year, at which time the housing project, which 
then consisted of some 6,000 units, housing approximately 19,000 
people, was completely destroyed when the dikes broke, flooding the 
project,” and that, “As a result of the flooding of the area, at least 
fourteen persons lost their lives and there was millions of dollars 
in property damage as well as other personal injury damages.” It is 
further stated that your Agency has received a number of claims from 
tenants and others who suffered damage as a result of the flood and 
that it is your understanding that at least one suit has been filed 
against the United States alleging negligence on the part of the 
Government; and that, in addition, there have been filed against 
the Housing Authority a number of suits for amounts greatly in 
excess of its public liability insurance policies. The gist of such 
actions filed against the Housing Authority is said to center around 
certain notices given to the tenants with regard to the progress of the 
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tlood and the likelihood of having to evacuate and assurance that 
the occupants would be given timely warning so that they would 
have ample time to leave the premises. The opinion is expressed that, 
although these assurances were given after consultation with Army 
engineers and others who were handling the flood situation—thus 
indicating ample care on the part of the Housing Authority in inform- 
ing itself, to the best of its ability under the circumstances, of the 
possibilities that were involved—it is impossible to predict what the 
outcome of the case would be if the plaintiffs were able to reach a 
jury. Also, the opinion is expressed that the damage in the area will 
run into millions of dollars and that, if there is liability on the 
Housing Authority to reimburse property owners and individuals 
for the losses, the recovery would bankrupt the Housing Authority 
unless it is protected by the United States. 

It is suggested that the Federal Government through its contract 
with the Housing Authority “is obligated, in effect, to hold it harmless 
from any such liability as here discussed.” You advise that dis- 
cussions have been had with representatives of the Department of 
Justice with respect to the possibilities of having that Department 
help in the defense of the litigation, and that the question as to 
whether such Department can or will take part in the litigation may 
depend upon the assurances which the Federal Government can give 
regarding reimbursing the Housing Authority in the event the Depart- 
ment enters the case and a judgment is obtained against the Housing 
Authority, and that, therefore, it is necessary in completing such 
arrangements to have the decision of this Office as to the liability of 
the Federal Government under the said lease to reimburse the said 
Housing Authority for any such judgment that might be obtained 
against it. In that connection, you advise further that the attorney 
for the Housing Authority has assured you that, under decisions of 
the Supreme Court of the State of Oregon, the Housing Authority can 
successfully defend the suits on the basis of governmental immunity 
from tort liability on the ground that the Housing Authority operat- 
ing these projects was acting in its governmental capacity. You state, 
however, that if the Department of Justice defends the suits that 
would leave to the Federal Government for determination the matter 
as to whether the Housing Authority should plead the defense of 
governmental immunity which it will do if not assured of being 
protected against these judgments and that such defense “is not avail- 
able to the Federal Government in a suit against it.” In other 
words, if I understand your letter correctly, it appears to be the view 
of your Agency that if the Federal Government is legally liable to 
reimburse the Housing Authority on tort judgments for damages 
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caused by the flood, the United States should not hide behind or take 
advantage of the State governmental immunity of the Housing Au- 
thority particularly in view of the Federal policy of nonimmunity 
characterized by the Federal Tort Claims Act, 60 Stat. 842, 843. 

Various reasons are advanced in your letter in support of the 
desirability of holding that the Federal Government would be liable 
to reimburse the Housing Authority for the amounts of any judg- 
ments which might be obtained against the said Authority under the 
foregoing circumstances. However, any such liability presumably 
would have to be predicated upon express contractual conditions in 
the lease. In that connection you cite and quote that part of para- 
graph 13 of the lease which provides as follows: 

* * * The Lessor agrees to pay any losses incurred by the Lessee in the 
operation, administration, or management of the Project which result from com- 
pliance by the Lessee with the standards or requirements established by the 
Lessor for the operation, administration, or management of the Project in 
accordance with the provisions of this Lease and which the Lessor shall deter- 
mine are true losses. 

It seems obvious that any judgments against the lessee for negli- 
gence in not properly warning the tenants of impending disaster could 
not be viewed as losses resulting from “compliance by the Lessee with 
the standards or requirements established by the Lessor” for the oper- 
ation, etc., of the project within the meaning of such provision. 
There appears no other provision in the lease imposing any liability 
upon the lessor for losses resulting from the negligence of the Housing 
Authority as lessee. Accordingly, in the absence of any contractual or 
other liability being established, this Office perceives no legal basis 
for an affirmative answer to your question. 


[B-81954] 


Compensation—Differential for Positions Outside Conti- 
nental United States 


Although section 207 of the Independent Offices Appropriation Act, 1949, as 
amended, and section 301 of Executive Order No. 10000, issued pursuant thereto, 
contemplate, during the transitional period prior to the issuance of definitive 
regulations, the payment of “additional compensation” on a personal basis for 
positions outside continental United States, retroactive corrective action need 
not be taken as to otherwise proper payments made for services rendered prior 
to January 1, 1949, where such differential payments were included in the base 
upon which have been computed overtime compensation, holiday pay, night pay 
differential, and retirement deductions. 


In computing the lump-sum payment for leave to be paid an employee upon 
separation from the service under section 1 of the act of December 21, 1944, or 
to the beneficiary or estate of a deceased employee under section 2 of that act, 
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in an amount equal to the compensation the employee would have received had 
he remained in the service until the expiration of his current and accrued annual 
leave, there should be included, in proper cases, the “additional compensation” 
authorized to be paid pursuant to section 207 of the Independent Offices Appro- 
priation Act, 1949, as amended, for positions outside continental United States. 


Comptroller General Warren to the Secretary of Commerce, Decem- 
ber 23, 1948: 


Consideration has been given your letter of November 30, 1948, 
in which you propound certain questions upon salary differential 
arising from the concluding paragraph of Office decision dated Octo- 
ber 27, 1948, B-80638, 28 Comp. Gen. 266, which paragraph reads 
as follows: 


However, it should be noted that under section 207 of the Independent Offices 
Appropriation Act, 1949, as amended, supra, and the regulations issued there- 
under, such additional compensation no longer may be considered as compensa- 
tion fixed for a position and payable to the occupant of a position as part of the 
salary for that position, but now is additional compensation payable upon a 
personal basis, and by section 208 (b) of Executive Order No. 10000 (contrary 
to the previously recognized practice) it may not be included in the base used 
in computing overtime, holiday pay, and retirement deductions. 

It is stated that, under the regulations of the Commerce Depart- 
ment, the constituent bureaus and offices have been paying employees 
stationed outside the continental limits of the United States a dif- 
ferential of not to exceed 25 per centum in addition to the rates of 
pay provided for comparable positions in the United States, and 
that said differential has been considered as part of the regular com- 
pensation for the position and has been included in the base upon 
which have been computed overtime compensation, holiday pay, and 
retirement deductions, as well as payments for periods of approved 
annual and sick leave, and terminal leave under the act of December 
21, 1944, 58 Stat. 845. Also, it is stated that—because of the word- 
ing in section 207 of the Independent Offices Appropriation Act, 
1949, as amended by section 104 of the Supplemental Independent 
Offices Appropriation Act, 1949, 62 Stat. 1205, and section 301 of 
Executive Order No. 10000 dated September 16, 1948—the above prac- 
tices have been continued in the constituent offices and bureaus of 
the Commerce Department up to the present time. It further is stated 
that it appears from the part of the decision of October 27, 1948, 
quoted above, that the Department may have proceeded in error and 
that it will be necessary to make adjustments in the payments thus 
erroneously made. Therefore, you request to be advised whether 
such interpretation of the decision is correct and, if so, that the date 
be specified upon which the Department should have begun consider- 
ing the differential payments as additional compensation payable upon 
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a personal basis rather than payable to the occupant of a position as 
part of the salary for that position. Also, you request to be advised 
whether the “new type of differential” should be considered as part 
of the base in computing terminal leave payments and amounts due 
the beneficiaries or estates of deceased employees under the act of 
December 21, 1944, 58 Stat. 845. 

It seems clear that section 207 of the Independent Offices Appro- 
priation Act, 1949, as amended by section 104 of the Supplemental 
Independent Offices Appropriation Act, 1949, 62 Stat. 1205, quoted in 
the decision of October 27, 1948, authorizes the payment of “additional 
compensation” and not an increase in the basic rate of compensation. 
See section 208 (b) of Executive Order No. 10000, supra. Also, it is 
clear that the effective date of said section 207, as specified in the last 
proviso thereof, is “sixty days after the date of approval of this Act, 
or on such earlier date as may be specified in regulations issued by 
the President.” Since the regulations prescribed by the President 
in Executive Order No. 10000 dated September 16, 1948, do not pre- 
scribe an earlier effective date it must be concluded that said section 
207 became effective 60 days after the date of the approval of the 
act, or August 29, 1948. 

Section 301 of Executive Order No. 10000 provides as follows: 

Temporary regulations. During the period commencing with the cate of 
this order or the effective date of section 207 of the Act (as defined in section 
101 hereof), whichever shall occur earlier, and ending on a date or dates fixed 
by the Secretary of State and the Civil Service Commission, respectively, as the 
effective dates of the designation of places and of the fixing of additional rates 
of compensation, under Parts I and II of this order, but in no event later than 
January 1, 1949, and notwithstanding the provisions of Parts I and II of this 
order, the payment of salaries and compensation (including the payment of 
additional compensation) of persons subject to the provisions of said section 
207 shall be governed by the regulations and practices in effect in the respective 
Executive departments, independent establishments, and wholly owned gov- 
ernment corporations immediately prior to April 20, 1948. Executive Order 
No. 9962 of May 24, 1948 is hereby revoked. 

In view of the specific wording as to the effective date of section 
207 as contained in the last proviso thereof, there is considerable 
basis for the view that the rates adopted for the period covered by 
section 301 of the Executive order constitute “additional compensa- 
tion,” and are not a part of base pay for the purpose of computing 
overtime, holiday pay and retirement deductions. However, it is 
understood that not only the Department of Commerce but most, if 
not all, of the other offices of the Government, after reading section 
301 of the Executive order, swpra, concluded that the “regulations 
and practices in effect in the respective Executive departments, in- 
dependent establishments, and wholly owned Government corpora- 
tions immediately prior to April 20, 1948,” were authorized to be 
continued in all of their aspects during the period covered by section 
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301, and that the general practice during such period has been to 
compute the payment of overtime compensation, night pay differential, 
and holiday compensation under the provisions of the Federal Em- 
ployees’ Pay Act of 1945, 59 Stat. 295, 296, 298, as amended by the 
Federal Employees’ Pay Act of 1946, 60 Stat. 216, 217, 218, on the 
salary including the differential for service outside the United States 
instead of on the base pay. Hence, to require that retroactive cor- 
rective action be taken at this late date would result in considerable 
expense to the Government in making any necessary adjustments. 
Furthermore, it is understood that the Secretary of State and the 
Civil Service Commission are prepared to define on or before Jan- 
uary 1, 1949, the places at which additional compensation will be paid 
and the proper rates for payment at each of such places. For the 
above reasons, and having in mind that the procedure prescribed in 
section 301 of the Executive order is a transitional or interim ar- 
rangement, this Office will not require any corrective action to be taken 
with respect to otherwise proper payments made for services rendered 
prior to January 1, 1949. 

The lump-sum payment to an employee for accumulated and cur- 
rent accrued annual leave under the provisions of section 1 of the act 
of December 21, 1944, 58 Stat. 845, or to the beneficiary or estate of 
a deceased employee under the provisions of section 2 of that act, 
58 Stat. 845, is required by the specific terms of each of these sections to 
equal “the compensation that such employee would have received had 
he remained in the service until the expiration of the period of such 
annual or vacation leave.” No part of the act of December 21, 1944, 
supra, prescribes that the lump-sum payment shall be computed upon 
the basic compensation only ; and it has been held in a proper case that 
the lump-sum payment should include compensation in addition to the 
basic pay. 27 Comp. Gen. 92. It appears reasonable to conclude, 
therefore, that in proper cases the “additional compensation” author- 
ized to be paid pursuant to authority contained in section 207 of the 
Independent Offices Appropriation Act, 1949, supra, properly is for 
consideration in computing the lump-sum payments in accordance 
with the provisions of sections 1 and 2 of the act of December 21, 
1944, supra. In that connection, see 27 Comp. Gen. 341. 
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[B-80106] 


Compensation—Double—Concurrent Retired and Civilian 
Service Pay—Consultant Employed on Time Basis 


A retired officer who is employed as a consultant at a rate of pay per day when 
actually working, with proportionate deductions from such compensation when 
not required to work full days, is to be regarded as paid on a time, as distin- 
guished from a fee, basis, and, therefore, such officer must be considered as 
occupying a civilian “office or position” as used in section 212 of the Economy 
Act, as amended, prohibiting the payment of both retired pay and civilian com- 
pensation at a combined rate in excess of $3,000 per annum. 26 Comp. Gen. 
501, distinguished. 


The provisions of section 212 of the Economy Act, as amended, limiting to $3,000 
per annum the combined rate of retired pay and civilian compensation which 
may be received by a retired officer holding a civilian office or position, are 
applicable, in the case of a retired officer who is employed on a time basis when 
actually working as a consultant, only on such days as the officer was in receipt 
of compensation for his civilian position, and on those days on which he re 
ceived no civilian compensation the officer is entitled to his full retired pay. 

A retired officer receiving retired pay in excess of $3,000 per annum who is 
employed as a consultant on a time basis when actually working, and who elects 
under section 212 of the Economy Act, as amended, to receive his civilian com- 
pensation, is not entitled to retired pay on any day upon which he is employed 
less than full time in his civilian capacity. 


Comptroller General Warren to the Secretary of the Navy, Decem- 
ber 29, 1948: 


There has been considered your letter of September 8, 1948, re- 
questing decision upon certain questions which have arisen in con- 
nection with the contract employment by the Atomic Energy Com- 
mission of Rear Admiral G. L. Schuyler, U. S. Navy, Retired, as a 
consultant upon an intermittent basis. The particular questions upon 
which decision is requested are set out in your letter as follows: 

(a) Whether Rear Admiral Schuyler, while employed as a part-time consultant 
in an advisory capacity by the Atomic Energy Commission, held an office within 
the meaning of section 212 of the Act approved June 30, 1932 (5 U. S. Code 59a) ; 

(b) Whether credit of retired pay for non-working days as a civilian during 
December 1947 and January 1948 was proper, in the case of Rear Admiral 
Schuyler, under the conditions set forth in the enclosure; and, if so, 

(c) Whether Rear Admiral Schuyler was entitled to credit of retired pay 
for % day on December 18, 1947, the date on which he was employed for % day 
as civilian consultant by the Atomic Energy Commission. 

Under the terms of the employment contract entered into with Rear 
Admiral Schuyler, it is provided that he would serve as a part time 
consultant to the Commission during the period December 8, 1947, to 
June 30, 1948, inclusive, in an advisory capacity upon matters relating 
to explosives safety. Also, the said contract provided for the pay- 
ment of compensation of $40 per day, when actually working. It 
is shown by the enclosures transmitted with your letter that Rear 
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Admiral Schuyler was retired from active service upon his own 
application after the completion of 40 years’ service. 

Section 212 of the Economy Act approved June 30, 1932, 47 Stat. 
406, as amended, codified as 5 U. S. Code 59a, provides: 


After June 30, 1932, no person holding a civilian office or position, appointive 
or elective, under the United States Government or the municipal government 
of the District of Columbia or under any corporation, the majority of the 
stock of which is owned by the United States, shall be entitled, during the period 
of such incumbency, to retired pay from the United States for or on account 
of services as a commissioned officer in any of the services mentioned in Title 
37, at a rate in excess of an amount which when combined with the annual rate 
of compensation from such civilian office or position, makes the total rate from 
both sources more than $3,000; and when the retired pay amounts to or exceeds 
the rate of $3,000 per annum such person shall be entitled to the pay of the 
civilian office or position or the retired pay, whichever he may elect. As used 
in this section, the term “retired pay” shall be construed to include credits for 
all services that lawfully may enter into the computation thereof. 

The provisions just quoted uniformly have been held by the account- 
ing officers of the Government to apply to retired officers of the Army 
and the Navy, not otherwise excepted therefrom, who serve under the 
Federal Government in a temporary, part time, or intermittent status 
and who are paid upon a time basis. See 19 Comp. Gen. 391, and 
decisions cited therein. Also, it has been held that such a retired 
officer, if employed solely in an advisory capacity—such as for con- 
sultation purposes only—and paid upon a fee basis for each such 
consultation, is not holding a “civilian office or position” within the 
meaning of that phrase as used in the said section 212, and that by 
reason thereof such officer is not subject to the restrictions contained 
therein. 26 Comp. Gen. 501. However, that holding was not intended 
as excepting from the provisions of the said section 212 of the Economy 
Act all retired officers merely because of their employment designa- 
tion, for administrative purposes, as “consultants”—a title which 
necessarily implies the rendition of a certain amount of consultation 
services, comprising the expression of views and the giving of opinions 
and recommendations, but which does not necessarily limit the services 
to be rendered thereunder to such narrow confines. Rather, said 
holding was based upon the proposition that where the nature of the 
duties required is purely advisory, generally performed at infrequent 
intervals, and the compensation payable therefor is upon a fee basis, 
as distinguished from a purely time basis, the status of the employee 
is not such as would constitute the holding of an office or position within 
contemplation of section 212. No particular one of the enumerated 
elements is considered as determinative of the matter. On the con- 
trary, the absence of any one of such elements is sufficient to take a 
particular case out of the rule enunciated in that decision. 

Rear Admiral Schuyler was employed at the rate of $40 per day 
when actually working, with proportionate deductions from such com- 
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pensation when not required to work full days. Hence, it is clear that 
he was paid on a time basis as distinguished from a fee basis, and, 
therefore, he is not covered by the holding in 26 Comp. Gen. 501, supra. 
Accordingly, it must be held he is subject to the restrictions of section 
212 of the Economy Act. However, such restrictions are applicable 
only on such days as Rear Admiral Schuyler was in receipt of com- 
pensation for his civilian position, and on those days on which he 
received no compensation from his civilian position he was entitled to 
receive his full retired pay. 

In the light of the foregoing, questions (a) and (b), above, are 
answered in the affirmative. 

With respect to question (c), you are advised that this Office is not 
aware of any authority of law whereby a retired officer of the Army 
or the Navy is entitled to pay, active or retired, for a fractional part 
of a day. Historically, the law never has recognized fractional parts 
of a day in matters of retirement, promotion, or appointment of mili- 
tary personnel, and nothing appears in section 212 of the Economy 
Act—an act specifically directed to such personnel—which requires 
that action. Consequently, it is held that Rear Admiral Schuyler 
was not entitled to retired pay on any day upon which he was em- 
ployed less than full time in his civilian capacity as consultant with 
the Atomic Energy Commission. 


CB-80850] 


Compensation—Differential for Positions Outside Conti- 
nental United States 


Where a compensation differential was not payable to an employee occupying a 
position outside continental United States on the basis of previously existing 
administrative practices in effect prior to April 20, 1948, as provided by section 
301 of Executive Order No. 10000—issued pursuant to section 207 of the Inde- 
pendent Offices Appropriation Act, 1949, as amended—authorizing the temporary 
continuance of additional compensation payments for such positions, and where 
no rate of additional compensation has been fixed by proper authority for pay- 
ment to the occupant of that position, payment thereof is unauthorized. 


Comptroller General Warren to W. K. Chambard, Department of 
Commerce, December 29, 1948: 


There has been considered your letter of October 1, 1948, for- 
warded here by letter dated October 12, 1948, from the Director, 
General Accounts Service, Civil Aeronautics Administration, De- 
partment of Commerce, with which was enclosed a pay roll voucher 








384 DECISIONS OF THE COMPTROLLER GENERAL [28 


in the total amount of $49.66, covering a proposed supplemental pay- 
ment to Walter P. Plett, Regional Administrator, Anchorage, Alaska, 
“as additional compensation” for the period August 29 to September 
24, 1948, pursuant to the provisions of section 207 of the Independent 
Offices Appropriation Act, 1949, as amended by section 104 of the 
Supplemental Independent Offices Appropriation Act, 1949, 62 Stat. 
1205. 

It appears that the position of Regional Administrator occupied by 
Mr. Plett is classified as CAF-15, and—because of the salary increases 
provided by the Federal Employees Pay Acts of 1945 and 1946, and 
the Postal Rate Revision and Federal Employees Salary Act of 1948, 
62 Stat. 1267—has a basic salary of $10,330 per annum. By reason 
of the limitations contained in section 303 of the Postal Rate Revision 
and Federal Employees Salary Act of 1948, 62 Stat. 1268, that salary, 
with certain exceptions not here material, has been the maximum 
salary payable to persons occupying positions which are classified and 
compensated in accordance with the Classification Act of 1923, as 
amended. 

Your letter points out that the compensation limitation prescribed 
by the above-cited salary acts is applicable only where the basic com- 
pensation, or basic compensation plus any additional compensation 
provided by the Federal Employees Pay Act of 1945, as amended, 
would be at a rate of $10,330 per annum and that the additional com- 
pensation provided by section 207 of the Independent Offices Appro- 
priation Act, 1949, is additional compensation, other than provided 
by the Federal Employees Pay Act of 1945, as amended. 

Section 207 of the Independent Offices Appropriation Act, 1949, as 
amended by section 104 of the Supplemental Independent Offices 
Appropriation Act, 1949, approved June 30, 1948, 62 Stat. 1205, 
provides: 

Any appropriations or funds available to the executive departments, inde- 
pendent establishments, and wholly owned Government corporations for the 
payment of salaries and compensation to persons stationed outside the continental 
United States or in Alaska whose rates of basic compensation are fixed by 
statute, shall be available for the payment of additional compensation to such 
persons, based on living costs substantially higher than in the District of 
Columbia, or conditions of environment which differ substantially from con- 
ditions of environment in the States and warrant additional compensation as a 
recruitment incentive, or both such factors: Provided, That such additional 
compensation, except as otherwise specifically authorized by law, shall be paid 
only in accordance with regulations prescribed by the President establishing 
rates of such additional compensation and defining the area, groups of positions, 
and classes of persons to which each such rate applies: Provided further, That no 
additional compensation based on living costs substantially higher than in the 
District of Columbia shall be paid under this section to any persun who is 
entitled to receive a cost-of-living allowance under section 901 (2) of the Foreign 
Service Act of 1946 or section 204 of this Act: Provided further, That such 


additional compensation shall not exceed in any instance 25 per centum of the 
rate of basic compensation: Provided further, That this section shall be effective 











Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 385 


sixty days after the date of approval of this Act, or on such earlier date as may 
be specified in regulations issued by the President hereunder, and additional 
compensation payable under regulations and procedures in effect on the date of 
approval of this Act may continue to be paid until the effective date of this section. 

It should be noted that the above section does not in itself prescribe 
any rates of additional compensation. On the contrary, the section 
specifically provides that “such additional compensation * * * 
shall be paid only in accordance with regulations prescribed by the 
President establishing rates of such additional compensation and de- 
fining the area, groups of positions, and classes of persons to which 
each such rate applies.” It follows that in the absence of such regula- 
tions prescribed by the President specifically applicable, there is no 
authority for paying any additional compensation under the terms of 
that section. Therefore, it cannot be concluded as suggested in your 
letter that additional compensation based upon section 207 of the stat- 
ute may be paid, even though the regulations prescribed by the Presi- 
dent do not provide for the payment of the additional compensation. 
The Presidential regulation applicable to the period covered by the 
voucher is section 301 of Executive Order No. 10000, dated September 
16, 1948, which provides: 

During the period commencing with the date of this order or the effective date 
of section 207 of the Act (as defined in section 101 hereof), whichever shall occur 
earlier, and ending on a date or dates fixed by the Secretary of State and the 
Civil Service Commission, respectively, as the effective dates of the designation 
of places and of the fixing of additional rates of compensation, under Parts I and 
II of this order, but in no event later than January 1, 1949, and notwithstanding 
the provisions of Parts I and II of this order, the payment of salaries and com- 
pensation (including the payment of additional compensation) of persons subject 
to the provisions of said section 207 shall be governed by the regulations and 
practices in effect in the respective Executive departments, independent establish- 
ments, and wholly owned government corporations immediately prior to April 20, 
1948. Executive Order No. 9962 of May 24, 1948, is hereby revoked. 

Under the regulations and practices in effect in the respective execu- 
tive departments, independent establishments, and wholly owned Gov- 
ernment corporations immediately prior to April 20, 1948, it was the 
settled rule that the differential was to be taken into consideration in 
applying the $10,000 per annum limitation of the Federal Employees 
Pay Acts of 1945 and 1946. See 25 Comp. Gen. 151; id. 188; id. 897. 
Since it does not appear that a differential was payable to the Regional 
Administrator, Civil Aeronautics Administration, at Anchorage, 
Alaska, prior to April 20, 1948, and since it does not appear that any 
rate of additional compensation has been fixed by proper authority 
for payment to the occupant of that position, the voucher may not, on 
the present record, be certified for payment. 

The voucher is returned herewith. 
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[B-78822] 


Pay—Mustering-Out—Naval Reserve—Service Outside Con- 
tinental Limits of United States 


The provisions of section 2 (a) (1) of the Mustering-Out Payment Act of 1944, 
authorizing a mustering-out payment for active service performed outside the 
continental limits of the United States, are not applicable to service performed 
by members of the Women’s Reserve of the Naval Reserve prior to September 
27, 1944, the date of the act amending section 504 of the Naval Reserve Act of 
1938, as amended, authorizing the voluntary assignment of such personnel to duty 
outside the continental limits of the United States. 


Members of the Navy and Naval Reserve who traveled outside the continental 
limits of the United States incident to a change of duty station from one point in 
the United States to another point in the United States, only, may not be regarded 
as having performed “service” outside the continental limits of the United States 
within the meaning of section 2 (a) (1) of the Mustering-Out Payment Act of 
1944, authorizing a mustering-out payment on account thereof, in the absence of a 
“decision” by the Secretary of the Navy to the contrary under section 5 (b) of 
said act. 


Comptroller General Warren to the Secretary of the Navy, Decem- 
ber 31, 1948: 


There has been considered your letter of September 28, 1948, with 
enclosures, referring to an exception taken by the Audit Division of 
this Office to a payment of $100 additional mustering-out pay which 
was made to Marie L. Carman, a former member of the Women’s Re- 
serve, U. S. Naval Reserve, on the basis-that she had had service 
outside the continental limits of the United States. The exception 
was taken for the stated reason that the enlisted woman was not en- 
titled to such additional mustering-out pay as for service outside the 
continental limits of the United States “by reason of passing through 
Canada on May 1, 1943, en route from Hunters College, Bronx, New 
York, to Madison, Wisconsin, inasmuch as members of the Women’s 
Reserve were not authorized to serve outside the continental limits of 
the United States prior to September 27, 1944.” In the said letter 
you present, and request decision on, certain questions as follows: 


(1) Are members of the Women’s Reserve of the Naval Reserve who performed 
service (active duty at a duty station) outside the continental limits of the 
United States, including Canada and Mexico, prior to September 27, 1944, en- 
titled upon discharge to mustering-out payment computed on the basis of their 
having served outside the continental limits of the United States? 

(2) Are members of the Women’s Reserve of the Naval Reserve who performed 
travel outside the continental limits of the United States incident to a change 
of duty from a duty station at one point within the continental limits to a duty 
station at another point within the continental limits, prior to September 27, 1944, 
entitled upon discharge to mustering-out payment computed on the basis of 
their having served outside the continental limits of the United States? 

(3) Are members of the Women’s Reserve of the Naval Reserve who performed 
travel outside the continental limits of the United States incident to a change 
of duty from a duty station at one point within the continental limits to a duty 
station at another point within the continental limits, subsequent to September 
27, 1944, entitled upon discharge to mustering-out payment computed on the 
basis of their having served outside the continental limits of the United States? 
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(4) Are male members of the Navy and Naval Reserve, who have performed 
travel outside the continental limits of the United States incident to a change 
of duty from a duty station at one point within the continental limits to a duty 
station at another point within the continental limits, entitled upon discharge 
to mustering-out payment computed on the basis of their having served outside 
the continental limits of the United States? 

Section 2 (a) of the Mustering-Out Payment Act of 1944, 58 Stat. 
9, provides as follows: 


Sec. 2. (a) Mustering-out payment for persons eligible under section 1 shall 
be in sums as follows: 


(1) $300 for persons who, having performed active service for sixty days or 
more, have served outside the continental limits of the United States or in 
Alaska. 


(2) $200 for persons who, having performed active service for sixty days or 
more, have served no part thereof outside the continental limits of the United 
States or in Alaska. 


(3) $100 for persons who have performed active service for less than sixty 
days. 


Section 5 (b) of the said act, 58 Stat. 10, is as follows: 

(b) The Secretary of War and the Secretary of the Navy shall make such 
regulations not inconsistent with this Act as may be necessary effectively to carry 
out the provisions thereof, and the decisions of the Secretary of War and the 
Secretary of the Navy shall be final and not subject to review by any court or 
other Government official. 

Pursuant to the provisions of section 5 (b), quoted above, the Sec- 
retary of the Navy on January 6, 1945, approved regulations defining 
service outside the continental limits of the United States as follows: 

Service outside the continental limits of the United States, regardless of the 
period of time shall be constituted by (1) service afloat or in the air beyond the 
three mile limit, including that in a travel status; (2) service performed in 
a United States territory or foreign country, including Canada and Mexico, in- 
cluding that performed while in a travel status; * * * [Italics supplied.] 

It will be noted that the Mustering-Out Payment Act of 1944 
authorizes the payment of $300 to persons who have performed 60 
days’ or more active service and have “served” outside the continental 
limits of the United States or in Alaska and that the said act further 
authorizes the Secretary to make regulations not inconsistent with 
the act as may be necessary to carry out the provisions of the act. 
Also, the said act provides that “decisions” of the Secretary shall be 
final and not subject to review by any court or other Government 
official. The regulations issued pursuant to section 5 (b), supra, 
are not entirely clear as to whether an individual who, incident to 
a change of duty station from one point in the United States to 
another point in the United States, is directed to proceed by train 
which is routed through Canada, is to be regarded as having “served” 
outside the continental limits of the United States solely by virtue 
of the fact that such train passed through a portion of Canada. In 
any event, it does not appear that the Secretary of the Navy has 
issued a “decision” specifically defining such a journey as constitut- 
ing service outside the continental limits of the United States within 
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the meaning of the Mustering-Out Payment Act of 1944. In that 
connection, it has been noted that the Judge Advocate General of 
the Navy had occasion to consider the question whether or not per- 
sonnel of the Coast Guard were entitled to an additional $100 muster- 
ing-out payment by reason of travel performed, under orders, to 
and from Santa Catalina Island—which island is a part of the State 
of California but is located approximately 20 miles from the main- 
land—and that in an opinion dated April 25, 1944 (which was ap- 
proved by the Secretary of the Navy on the same date) he concluded, 
in pertinent part, as follows: 


While it is clear from the foregoing that service performed on Santa Catalina 
Island is service in the continental limits of the United States, within the mean- 
ing of the Mustering-Out Payment Act of 1944, there remains for determination 
the specific question whether necessary travel of Coast Guard personnel to 
and from Santa Catalina Island by vessel or aircraft constitutes service beyond 
the three mile limit within the meaning of ALNAV 32-44, which provides in 
part: “Service afloat or in air beyond three mile limit regardless period of time 
constitutes service outside continental United States.” 

The fact that it is necessary for Coast Guard personnel to travel outside the 
three mile limit by vessel or aircraft from one part of the State of California 
to another part thereof for the performance of ordered duty within the State 
does not, in the opinion of this office, warrant the conclusion that such travel 
constitutes service “outside the continental limits of the United States” within 
the meaning of the quoted words as defined in ALNAV 32-44, supra. It appears 
that travel performed in such circumstances should not be held to constitute 
service “outside the continental limits of the United States” within the mean- 
ing of Section 2 (a) of the Mustering-Out Payment Act of 1944. In this con- 
nection it is pertinent to add that nothing appears in the hearings, reports or 
discussions on the mustering-out pay legislation as indicating any intention on 
the part of Congress that travel from one part of a State to another part 
thereof for service therein, beyond the three mile limit, should constitute active 
service for the purpose of computing length of service so as to entitle the officer 
or enlisted man concerned to mustering-out payment of $300 under the Muster- 
ing-Out Payment Act of 1944. The definition of “service outside continental 
United States” as contained in paragraph 6 of ALNAYV 32-44 is believed to be 
for general application and not applicable in specific cases, such as the present, 
where travel by vessel or aircraft is not for the purpose of performing service 
at a place of duty located outside the continental limits of the United States. 
[Italics supplied. ] 


See, also, Moore v. United States, 58 C. Cls. 475; United States v. 
Hutchins, 151 U. S. 542. 

In view of the approval by the Secretary of the Navy of the above- 
quoted opinion of April 25, 1944, this Office would not be justified in 
concluding that the regulations issued by the Secretary contemplate 
the payment of additional mustering-out pay as for service outside 
the continental limits of the United States where the only “service” 
performed by the individual consisted of travel performed outside 
the continental limits of the United States incident to a change of duty 
station from one point in the United States to another point in the 
United States. However, if it administratively was intended to 
authorize payment of additional mustering-out pay in cases such as 
those referred to in questions (3) and (4), and if the Secretary of the 
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Navy, in the exercise of the authority vested in him by section 5 (b), 
supra, should issue a “decision” designating travel under the cir- 
cumstances set forth in the said questions as service outside the con- 
tinental limits of the United States, this Office would not be required 
to question otherwise proper payments made in accordance with such 
“decision.” In the absence of such “decision” this Office would not be 
justified in allowing credit in such cases for payments of additional 
mustering-out pay made on the basis that the travel constituted 
“service” outside the continental limits of the United States. Ques- 
tions (3) and (4) are answered accordingly. 

With respect to questions (1) and (2), concerning payment of addi- 
tional mustering-out pay to members of the Women’s Reserve who 
performed active duty or travel outside the continental limits of the 
United States prior to September 27, 1944, it will be noted that the 
Naval Reserve Act of 1938, as amended by the act of July 30, 1942, 
56 Stat. 730, provided in pertinent part as follows: 


Sec. 504. Members of the Women’s Reserve shall be restricted to the per- 
formance of shore duty within the continental United States only and shall 
not be assigned to duty on board vessels of the Navy or in combat aircraft, 


The said section 504 was amended by the act of September 27, 1944, 
58 Stat. 754, to read as follows: 


Sec. 504. Members of the Women’s Reserve shall not be assigned to duty on 
board vessels of the Navy or in aircraft while such aircraft are engaged in 
combat missions and shall not be assigned to duty outside the American area 
and the Territories of Hawaii and Alaska, and may be assigned to duty outside 
the continental United States only upon their prior request. 


Insofar as concerns question (1), it is stated in one of the enclosures 
received with your letter (letter of the Deputy Chief of Naval Person- 
nel) that certain members of the Women’s Reserve were ordered to 
conduct investigations and surveys at places and stations outside the 
continental limits of the United States prior to September 27, 1944, 
and it is suggested that as a result thereof such members are entitled 
to additional mustering-out pay on the basis that they performed 
service outside the continental limits of the United States. However, 
in view of the specific statutory provision in effect prior to September 
27, 1944, restricting members of the Women’s Reserve “to the per- 
formance of shore duty within the continental United States only,” it 
is not understood on what legal basis orders were issued directing such 
members to perform active duty outside the continental limits of the 
United States prior to that date, regardless of the nature of such duty. 
Although several attempts appear to have been made prior to Septem- 
ber 27, 1944, to remove such restriction in the act of July 30, 1942, the 
restriction was not finally removed until the date of approval of the act 
of September 27, 1944, and, hence, there is perceived no legal basis on 
which this Office may conclude that payment of additional mustering- 
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out pay is authorized on the basis of active duty performed by mem- 
bers of the Women’s Reserve outside the continental limits of the 
United States prior to September 27, 1944. Cf. 23 Comp. Gen. 601. 

Accordingly, question (1) is answered in the negative, and it neces- 
sarily follows that question (2) also must be answered in the negative. 


[B-81428] 


Leaves of Absence—Sick—Recredit After Military Service 


Under section 30.411 (a) of the Annual and Sick Leave Regulations, providing 
for the recredit of leave upon the reemployment of a permanent employee within 
120 days after release from the military service, an employee who met all of 
the conditions for restoration to the permanent position he held prior to his 
entering the armed services or to one of like seniority, status, and pay, but who, 
through no fault of his own, actually was not restored within 120 days after 
his release from the military service, is not entitled to be recredited with sick 
leave when he finally is restored. 


Comptroller General Warren to the Secretary ef the Navy, December 
31, 1948: 


Reference is made to your letter dated November 4, 1948, requesting 
decision as to the correctness of the administrative action in denying 
credit to Andrew Marko, Engineering Materials and Equipment In- 
spector, CAF-5, Naval Ordnance Plant, Forest Park, Illinois, of 558 
hours’ sick leave earned as a permanent War Department employee 
in the Detroit Ordnance District prior to his entry into the armed 
forces in 1945, upon his reemployment in your Department under 
the facts and circumstances hereinafter related. 

Mr. Marko had a permanent appointment at the Detroit Ordnance 
District, War Department, when he entered the military service on 
June 30, 1945. He was separated from the Army on August 31, 1946, 
and on September 30, 1946, he applied at the Detroit Ordnance District 
for reemployment to which he was entitled under the provisions of 
section 8 of the Selective Training and Service Act of 1940, 54 Stat. 
890, as amended, and as reenacted by section 1 of the act of June 29, 
1946, 60 Stat. 341. By letter dated October 7, 1946, Mr. Marko was 
advised that the Detroit Ordnance District would be unable to rein- 
state him because of a drastic reduction in force. The employee sub- 
sequently accepted a temporary appointment with the War Assets 
Administration within a period of 120 days after discharge from the 
armed forces and performed service thereunder from December 20, 
1946, until February 1, 1947. On October 13, 1947, he was reinstated 
in a permanent position at the United States Naval Ordnance Plant, 
Forest Park, Illinois, where he now is employed. 

The act of August 1, 1941, as amended, 56 Stat. 200, authorizing 
payment for accumulated or current accrued leave concurrently with 
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active military or naval duty has no application to sick leave; hence, 
said act is not for consideration here. See 21 Comp. Gen. 210. 

The right of an employee to a recredit of sick leave upon return to 
civilian duty after military service is not for determination solely upon 
the basis that he may be entitled to restoration under the provisions 
of section 8 of the Selective Training and Service Act of 1940. Rather, 
such right is for determination pursuant to the requirements set out 
in section 30.411 (a) of the Annual and Sick Leave Regulations, effec- 
tive May 1, 1947, 12 F. R. 1844, which section provides, in effect, that 
any “permanent employee,” upon reemployment as a “permanent em- 
ployee” within 120 days after his release from the military service, 
shall be entitled to such leave as remained to his credit. See 26 Comp. 
Gen. 209; and B-56998, October 14, 1946. Similar provisions were 
contained in section 54.411 (a) of the leave regulations in effect during 
December 1946, 11 F. R. 7259. Section 30.101 of the leave regulations 
defines “permanent employees” as employees appointed without limita- 
tion as to the length of service, as distinguished from “temporary 
employees” who are defined as being those appointed for definite 
periods of time not exceeding one year. 

It is clear that, under said regulations, a permanent employee is 
entitled to a recredit of sick leave upon return to civilian duty after 
military service only when reemployed as a permanent employee 
within the time limitation specified in the leave regulations. Ac- 
cordingly, an employee who met all of the conditions for restoration 
to the position he held prior to his entering the armed services or to 
one of like seniority, status, and pay but who, through no fault of 
his own, actually was not restored within the time limitation specified 
in the leave regulations, is not entitled to be recredited with sick leave 
when he finally is restored. 

Irrespective of whether the employee was entitled to recredit of 
such leave in connection with the temporary employment on December 
20, 1946, he is not entitled to a recredit of sick leave under section 
30.411 of the regulations upon reinstatement in a permanent position 
at the United States Naval Ordnance Plant on October 13, 1947, be- 
‘ause such permanent employment was not within the time limit of 
120 days after his release from the military service as specified by 
said section 30.411 of leave regulations, or within the time limit of 
90 days after termination of such temporary employment on February 
1, 1947, as specified by section 30.408 in connection with the transfer 
between positions. 

Accordingly, the action of the Navy Department in denying the 
employee’s claim for a recredit of sick leave upon reinstatement on 
October 13, 1947, was correct. 
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[B-81693] 


Traveling Expenses—Fares—Lowest First-Class Limita- 
tion—All-Room Trains 


Under section 10 of the act of March 8, 1933, as amended, limiting travel allow- 
ances on an actual expense basis to the “lowest first-class rate by the transpor- 
tation facility used,” the facilities of an all-room train may be used on a non- 
emergency basis if lower berths or other accommodations superior to a lower 
berth, but less expensive than the least expensive accommodations on the all- 
room train, are not available on other trains; however, payments may not be 
made for accommodations on all-room trains where less expensive lower berth 
accommodations or room accommodations were available on other trains. 


Comptroller General Warren to the Secretary of the Navy, December 
31, 1948: 


There has been considered your letter of November 16, 1948, for- 
warding a letter from the Deputy Chief of Naval Personnel dated 
October 22, 1948, relative to the use of all-room passenger trains for 
personnel traveling at Government expense. Reference is made in 
the said letter of October 22, 1948, to the established policy under 
existing law and regulations to consider the use of extra fare and ex- 
clusive room trains for travel of individuals for whom the Department 
of the Navy is to furnish transportation as authorized only under 
emergency circumstances and when such accommodations are ex- 
pressly authorized by travel orders. In that connection attention was 
invited to a report of the Chairman, Interterritorial Military Com- 
mittee, Chicago, Illinois, quoted in memorandum of the Western 
Military Bureau, dated October 4, 1948, copies of which were enclosed, 
in which it is stated that present trends in the railroad industry of 
rapidly replacing section space equipment with all-room cars indi- 
cate that within a comparatively short time there will be little or no 
section space available on major trains via the major routes of travel. 
In view of such consideration, and of the further suggested considera- 
tion that the continuance of the present policy tends to effect a dis- 
crimination against those routes using all-room trains exclusively— 
which is not consistent with the provisions of Joint Military Pas- 
senger Agreement No. 25 requiring an equitable distribution of traffic 
between competing carriers—it is proposed that there be adopted a 
procedure contemplating that routes over which only all-room trains 
operate will be considered as available for the use of normal naval 
passenger traffic on a basis equal to that of competing routes operat- 
ing trains equipped with section space. Such procedure is suggested 
to be proper under instructions similar to the current instructions 
authorizing the incurring of rail transportation expenses in excess 
of the lowest first-class rates, except that the requirement in those in- 
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structions for incorporating authority in travel orders for the use 
of an all-room train will be removed. You request decision as 
to whether this Office will be required to object to such proposed 
procedure. 

Under the provisions of section 10 of the act of March 3, 1933, 47 
Stat. 1516, officers and employees of the United States to whom 
actual expenses for travel may be allowed by or under authority of 
law were entitled to such expenses not to exceed the “lowest first- 
class rate by the transportation facility used in such travel.” Such 
provisions uniformly have been interpreted in the decisions of this 
Office as restricting travel at Government expense to the cost of a 
lower berth, the class of accommodations regarded as the “lowest 
first-class rate” as applied to sleeping car accommodations, regardless 
of whether a lower berth actually is available to the traveler, except 
in cases involving unusual or emergency conditions where the accom- 
plishment of public business requires the use of trains carrying all- 
room equipment, in which event the least expensive accommodations 
on such trains have been considered to be the lowest first-class accom- 
modations by the facilities used. 23 Comp. Gen. 9; id. 5382. The said 
section 10 of the act of March 3, 1933, was amended by section 6 of 
the act of August 2, 1946, 60 Stat. 808, to read as follows: 


Sec. 10. Whenever by or under authority of law actual expenses for trans- 
portation may be allowed, such allowances shall not exceed the lowest first- 
class rate by the transportation facility used in such transportation unless it is 
certified, in accordance with regulations prescribed by the President, that lowest 
first-class accommodations are not available or that use of a compartment or such 
other accommodations as may be authorized or approved by the head of the 
agency concerned or such subordinates as he may designate, is required for 
purposes of security. 


The effect of the provisions of such amendment is clear. They 
liberalize the provisions of the 1933 act to the extent that transporta- 
tion is authorized at other than the lowest first-class rate where it is 
certified, in accordance with regulations prescribed by the President, 
that lowest first-class accommodations are not available or that use of 
a compartment or such other accommodations as may be authorized 
or approved by the head of the agency or designated subordinate is 
required for purposes of security. They do not provide or contem- 
plate any change with respect to the use of the cost of a lower berth 
as the standard for determining the lowest first-class rate for night 
travel. 26 Comp. Gen. 360. Neither do they purport to change the 
requirement for the use, under ordinary circumstances, of routes 
with lower berth accommodations available to the traveler to the 
exclusion of routes not affording such accommodations. 

From the information contained in the report of the Chairman 
of the Interterritorial Military Committee, referred to above, it 
appears, as suggested, that there exists a definite trend on the part 
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of major railroads to convert a considerable portion of their passenger 
equipment from section type to all-room cars. It is not believed, how- 
ever, that such conversion program presents a situation that unduly 
complicates the application of the statutory requirements of section 
10 of the act of March 3, 1933, as amended, supra. Under such re- 
quirements, the traveler must travel via a route affording the lowest 
first-class rate between the points involved which, under circumstances 
now existing, ordinarily is a route having lower berth accommoda- 
tions. If, due to extensive conversion to all-room equipment, the 
situation should arise that no trains operating between certain points 
would carry section type equipment, the “lowest first-class rate” 
available to the traveler which could be used to accomplish the re- 
quirements of his orders would, under the provisions of the statute, 
be the lowest first-class accommodations on the available all-room 
trains. 

While the requirement that travel be accomplished by use of lower 
berth accommodations when available might, in a sense, be considered 
discriminatory against routes employing all-room equipment exclu- 
sively, it is believed that the various carriers as parties to the Joint 
Military Passenger Agreement No. 25 were fully aware of existing 
statutory requirements in the matter of the furnishing of passenger 
transportation in the interests of the Government when that agree- 
ment was adopted. The necessity for strict compliance with those 
requirements may not be overcome on the basis of an assumption now 
that the parties to that agreement might be adversely affected. 

Under the provisions of the act of March 3, 1933, as amended, 
quoted above, there would appear to be no cause for objecting to the 
use of the facilities of an all-room train on a non-emergency basis if 
lower berth facilities or other sleeping accommodations superior to a 
lower berth but less expensive than the least expensive accommodations 
on the all-room train are not available to the traveler on other trains 
operating between the points of travel involved. However, in view 
of the requirement under those provisions for the use of accommo- 
dations not to exceed the “lowest first-class rate” available, you are 
advised that under existing law this Office would be required to object 
to payments made for transportation obtained on an all-room train 
under the procedure proposed in the letter of October 22, 1948, from 
the Deputy Chief of Naval Personnel, in cases where lower berth 
accommodations or room accommodations less expensive than the 
least expensive accommodations on the all-room train were in fact 
available to the traveler on other trains operating between the points 
of travel and could have been used by him in the accomplishment of the 
travel required by his orders. 
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[CB-75819] 


Compensation—Night Differential—Standard v. Daylight 
Saving Time 


The provisions of section 301 of the Federal Employees Pay Act of 1945, as 
amended, authorizing the payment of night differential for work performed be- 
tween the hours of 6 p. m. and 6 a. m., must be regarded, in consonance with the act 
of March 19, 1918, as relating to standard time, rather than to daylight saving 
time, of the particular time zone involved; however, the rule to the contrary 
stated in 26 Comp. Gen. 921 will be followed in the audit and settlement of ac- 
counts up to the end of any current period during which daylight saving time is in 
effect. See 27 Comp. Gen. 148. 


Comptroller General Warren to the Secretary of Commerce, Janu- 
ary 3, 1949: 


Reference is made to your letter of April 26, 1948, as follows: 


The following quotations are taken from Chapter 1, Statutes of 1948, California 
Legislature—1948 Regular Session, Assembly Bill No. 4: 

“Sec. 2. The standard time within the State, except as hereinafter provided, 
shallbe * * * thestandard officialtime * * * designated by act of Con- 
gress as ‘United States Standard Pacific Time.’ 

“Sec. 3. At 2:01 o’clock antemeridian of the fourteenth day of March of the 
year 1948, the standard time in this State shall be advanced one hour and the 
standard time in this State so established shall be designated as California Day- 
light Saving Time. At 2 o’clock antemeridian of the sixteenth day of January 
of the year 1949, or at such hour and day prior thereto as shall be fixed by the 
Governor * * * thestandard time in this State shall, by the retarding of one 
hour, be made to coincide with * * * ‘United States Standard Pacific Time.’ ” 

The Weather Bureau of this Department maintains multiple shift operations 
in the State of California which involves the payment of extra compensation for 
holiday, overtime and night differential hours. In view of the ruling set forth 
in decision B-68562 dated September 2, 1947 (27 C. G. 148), our California weather 
stations are maintaining Time and Attendance reports on the basis of Standard 
Pacific Time and payments for premium pay hours are made on the same basis. 
Since this results in some confusion and in view of your ruling in decision 
B-66366, dated June 12, 1947, (26 C. G. 921) the following questions are referred 
to you for decision: 

“1, Where Daylight Saving Time is in effect may Standard Form 1130 (Time 
and Attendance Report) be maintained on the basis of such time? 

“2. May computation of extra compensation for premium pay hours be made 
on the basis of Daylight Saving Time?” 


In cases where a statute specifies the time of performance of any act 
by any officer or department of the United States, or the time within 
which any act shall or shall not be performed by any person subject 
to the jurisdiction of the United States, or specifies a time within 
which any right shall accrue, the act of March 19, 1918, 40 Stat. 450, 
15 U. S. C. 261, provides that such time shall be determined by the 
United States standard time of the zone in which the act is to be per- 
formed. The decision of September 2, 1947, B-68562, 27 Comp. Gen. 
148, cited in your letter, held that the provisions of the act of Febru- 
ary 13, 1911 [as amended by the act of February 7, 1920, 41 Stat. 402], 
authorizing additional compensation for overtime services performed 
by certain customs employees between the hours of 5 p. m. and 8 p. m. 
relate to the time within which a right shall accrue and such time 
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must be computed in accordance with the standard time of the zone 
involved. However, with respect to the payment of night differential 
under section 301 of the Federal Employees Pay Act of 1945 (59 Stat. 
295,298) for work performed between the hours 6 p. m. and 6 a. m., the 
decision of June 12, 1947, B-66366 (26 Comp. Gen. 921), held, in effect, 
that payment for such night differential would be proper for all hours 
worked during the hours specified according to the time—standard or 
daylight saving—when the services actually were performed. 

There is a possible ground of distinction between those two decisions 
in that a considerable portion of the overtime services which are 
compensable under the 1911 act has a direct relation to the movement 
of common carriers which are required by law to observe standard 
time. Moreover, the decision of June 12, 1947, was influenced greatly 
by a recognition of the inconvenience and confusion which necessarily 
would result if the business hours of a department or agency were fixed 
on a daylight saving time basis but the overtime or premium pay of its 
employees was required to be computed upon a standard time basis. 

I have given this matter thorough and sympathetic study with a 
full appreciation of the administrative problems involved. Neverthe- 
less, I am convinced there is no alternative but to conclude that the 
payment of night differential under the circumstances considered in 
the decision of June 12, 1947, 26 Comp. Gen. 921, must be in accordance 
with the provisions of the act of March 19, 1918. In other words, the 
specific hours for which a night differential is payable under the 
statute there involved must be regarded as relating to standard time. 
This conclusion follows, of course, that reached in the decision of 
September 2, 1947, 27 Comp. Gen. 148. Cf. 18 Comp. Gen. 492. 

In view of the conclusion in the decision 26 Comp. Gen. 921, and the 
confusion and difficulty which would be encountered by requiring a 
change at this time, this Office, in the audit and settlement of accounts, 
will continue to apply the rule therein stated to the end of any current 
period during which daylight saving time is in effect but, in the absence 
of a change in existing law, the rule announced herein will be applied 
during all periods of daylight saving time beginning hereafter. 

The primary purpose of Standard Form 1130 (Time and Attendance 
Report) is to serve as a convenient vehicle for recording the actual 
hours of duty of the employees of a department. Of course, where 
such form is maintained on the basis of other than standard time an 
appropriate notation to that effect should appear thereon. But, ordi- 
narily, there is perceived no objection to the maintenance of such 
form on a daylight saving time basis if to do so better suits the con- 
venience of the department concerned. It would seem that in the case 
of weather stations in California, referred to in your letter, continued 
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maintenance of such reports on the basis of Standard Pacific Time 
will serve to lessen confusion, in view of the conclusion stated above 
with respect to the basis required for the computation of premium 
pay. 


[B-80425] 


Transportation—Vessels—Lowest First-Class Limitation 


The minimum tourist class accommodations (Class M) on the vessels 8S. S. Presi- 
dent Wilson and S. S. President Cleveland, having been designated as first-class 
accommodations by the steamship line, as reflected by its published tariffs, are 
to be regarded as the lowest first-class accommodations within the meaning 
of the cost limitation of paragraphs 13 and 29 of the Standardized Government 
Travel Regulations, as amended, so that the use of minimum first-class accom- 
modations (Class C) on such vessels may not be authorized at Government 
expense unless Class M accommodations are unavailable when reservations are 
made. 


Comptroller General Warren to the Secretary of Commerce, Janu- 


ary 4, 1949; 


Reference is made to your letter of September 24, 1948, relative to 
the type of accommodations being furnished employees on the S. 8. 
President Wilson and the S. S. President Cleveland, owned by the 
American President Lines, and requesting a decision as to “whether 
or not the use of minimum Class C accommodations on these vessels 
may be authorized.” 

In memorandum of August 5, 1948, from the Regional Foreign 
Staff Officer to the Assistant Administrator for Aviation Safety, Civil 
Aeronautics Administration, copy of which you forwarded here with 
your letter, it is stated that the matter of accommodations available to 
Civil Aeronautics Administration employees being transferred over- 
seas has been the subject of a lengthy study by the said Staff officer, 
and that with respect to accommodations on board American Presi- 
dent Lines’ vessels the following facts have been obtained: 

1. The American President Lines have consolidated First Class and Tourist 
Class into an alleged ‘First Class’ on the vessels SS President Wilson and SS 
President Cleveland. 

2. The classifications are clearly identified—First Class being C—1-2-3-4-5 
and the Tourist Class being M-1-2-3. The vessels also carry a Third Class, but 
=< eoeees Class, or Tourist Class, have been consolidated into an alleged 

3. CAA employees have been assigned space in M-1 which is the lowest tourist 


Class available, this on the theory that the consolidation constitutes First Class 
passage as outlined under Government travel regulations. 

4. It is the consensus of all personnel, both of the American President Lines 
and CAA with whom this matter has been discussed, that the vessel is in fact 
a three-class vessel and that in lieu of requesting lowest First Class accommo- 


dations, all requests for transportation of CAA employees should be worded 
“Lowest C Class Accommodations.” 
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5. There are only four staterooms in the entire M classification that even 
have toilets. None of them have shower or bath facilities. The lowest actual 
First Class accommodations aboard the SS President Cleveland and the SS 
President Wilson are C-1. 

6. Passengers traveling in M classification are not allowed to eat in the First 
Class dining room, but are assigned to a Tourist Class dining room. 

Supplementary information has been obtained from the local of- 
fice of the American President Lines to the effect that passengers oc- 
cupying M accommodations have full run of the ships, including the 
use of the first-class lounges; that their staterooms have running 
water; that the meals and service in both dining rooms (each ship 
has two dining rooms) are identical; and that the only reason for 
the requirement that M passengers use a different dining room from 
the C passengers is the inadequacy of the space in the larger dining 
room to accommodate all of the C and M passengers. 

Paragraphs 13 and 29 of the Standardized Government Travel 
Regulations, as amended by Bureau of the Budget Circular No. A-7, 
Revised, dated July 6, 1948, and promulgated under section 10 of the 
act of March 8, 1933, as amended by section 6 of the act of August 2, 
1946, 60 Stat. 808, provide, in material part, as follows: 

13. Accommodations on trains and steamers. A traveler will be allowed the 
following accommodations on trains and steamers. (See par. 57): 

* 7 7 - * * o 

(b) Steamer accommodations 

(1) Staterooms: Minimum first-class accommodation when stateroom is in- 
cluded in cost of passage, or where the stateroom is a separate charge, except 
that the lowest first-class accommodation available will be allowed when nota- 
tion is made on the travel expense voucher that the accommodation superior 
to minimum first-class was the lowest available at time reservation was made. 
The notation will be accepted as prima facie evidence and becomes a part of the 


certificate signed by the payee on the face of his travel expense voucher. (See 
par. 29 and 95.) 


* * 2 . * * * 

29. Staterooms 

(a) Stateroom included in cost of passage: When a transportation request is 
issued for steamship passage the cost of which at a fixed rate includes stateroom 
but the amount depends on the kind of stateroom used, minimum first-class 
must be secured if available. When minimum first-class is not available, the 
lowest first-class accommodation that is available should be secured and the spe- 
cific value thereof inserted on the request. 

In applying the lowest first-class limitation of the travel regula- 
tions for vessel transportation, this Office consistently has accepted 
the determinations of the various steamship companies as to whether 
particular passenger accommodations are first-class, as reflected by 
their published tariffs. No deviation from that position is deemed 
to be either proper or advisable except in those instances in which it 
is abundantly clear that the accommodations offered to the public as 
first-class are not in fact first-class accommodations within the mean- 
ing of the applicable provisions of the travel regulations, swpra. See, 


generally, 27 Comp. Gen. 55. It is the view of this Office that the fac- 
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tual picture outlined above is not such as to warrant the conclusion 
that the M accommodations on the S. S. President Wilson and the 
S.S. President Cleveland are other than first-class within the meaning 
of that term as used in the regulations. 

Accordingly, you are advised that Class C accommodations on those 
vessels may not be authorized at Government expense unless M accom- 
modations are unavailable at the time reservations are made. 


[B-80653] 


General Accounting Office—Decisions—Requests—Con- 
tracting Officers 

While the General Accounting Office may render decisions directly to con- 
tracting officers in cases involving alleged mistakes in bids when the exigencies 
of the situation would not permit of delay in submitting the matter through 
proper channels, a decision may not be rendered to a contracting officer with 
respect to an allegation of error in bid after the formal contract had been ex- 


ecuted and where performance of the contract work has been under way for 
some time. 16 Comp. Gen. 565, distinguished. 


Comptroller General Warren to N. Ray Johnson, Department of 
the Air Force, January 4, 1949: 

Reference is made to your letter of September 28, 1948 (office 
symbol MCPPXG22/NRJ/ed Ext. 2-8238), with enclosures, request- 
ing authorization to amend contract No. W33-038-ac-17247 (17774) 
with Fredric Flader, Inc., dated July 28, 1947, to correct an alleged 
error therein. You state that the request for decision is made in ac- 
cordance with decision of this Office reported in 16 Comp. Gen. 565. 

That decision made an exception to the general rule that only dis- 
bursing officers, certain certifying officers, and the heads of executive 
departments or other establishments of the Government are authorized 
to submit questions to the Comptroller General of the United States 
for decision. See B-62476, dated December 13, 1946, 26 Comp. Gen. 
993. While it was held in 16 Comp. Gen. 565 that this Office would 
render decisions directly to contracting officers in cases involving 
alleged mistakes in bids, where the exigencies of the situation would 
not permit of delay which might be occasioned in the submission of 
the matter through proper channels, the exception thus made to the 
general rule was not intended to and does not apply to cases where 
no allegation of error is made until after the execution of a formal 
contract. That appears to be the situation in the present case. After 
a formal contract has been executed, and particularly where, as here, 
performance of the contract work has been under way for some time, 
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there would not appear to exist such necessity for immediate deci- 
sion as to preclude submission of the matter through the usual channels. 
Under the circumstances, you are advised that this Office is neither 
authorized nor required to render a decision to you on the question 
presented. 
The enclosures transmitted with your letter are returned herewith. 


[B-82366] 


Compensation—Differential— Employees Stationed in Canal 
Zone 


Any additional compensation for duty outside the continental limits of the United 
States now payable to employees of the Department of the Army stationed in 
the Canal Zone may be paid only pursuant to section 207 of the Independent 
Offices Appropriation Act, as amended, and Executive Order No. 10000 issued 
thereunder, such payments previously having been fixed pursuant to the prac- 
tice recognized by this Office of extending by administrative action the authority 
in section 4 of the act of August 4, 1912, as amended, for making differential 
salary payments to employees of the Panama Canal. 

Comptroller General Warren to the Secretary of the Army, January 
5, 1949: 

There has been considered your letter of December 16, 1948, pre- 
senting the question as to the proper authority of law under which 
additional compensation for duty outside the continental limits of 
the United States may be fixed for employees of the Department of 
the Army stationed in the Canal Zone. Specifically, the question is 
whether such additional compensation, not to exceed 25 per centum 
of the basic salary, must be fixed under the authority of section 207 
of the Independent Offices Appropriation Act, 1949, as amended by 
section 104 of the Supplemental Independent Offices Appropriation 
Act, 1949, 62 Stat. 1205, and Executive Order No. 10000, dated Sep- 
tember 16, 1948, issued pursuant to the authority contained in that 
section, or whether it may be fixed pursuant to authority contained in 
section 4 of the act of August 4, 1912, 37 Stat. 561, as amended by the 
act of July 9, 1937, 50 Stat. 487, 48 U.S. C. 1305. 

Attached to your letter is a statement discussing the question in 
detail with citations and quotations from applicable laws and from 
decisions of this Office. It would appear from your letter and from 
said statement that it is assumed that the 1912 statute, as amended, 
supra, specifically is applicable to employees of the Department of 
the Army in the Canal Zone. However, the 1912 statute, as amended, 
is applicable only to employees of the Panama Canal and not to all 
employees of the United States Government stationed in the Canal 
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Zone. In 21 Comp. Gen. 205, to which reference is made in the 
statement attached to your letter, it is stated on page 208: 


Payment of a differential to employees of the Panama Canal not to exceed 25 
percent of the salaries paid for the same or similar services to personnel em- 
ployed by the Government in the continental United States is expressly author- 
ized by section 4 of the act of August 24, 1912, 37 Stat. 561, which statute, in 
that connection, remains unchanged. By long practice it has been recognized 
that this authority for a differential not to exceed 25 percent may be extended 
by administrative action to all employees of the Government in the Canal Zone, 
regardless of the department or establishment in which employed, unless their 
salary rates are otherwise specifically fixed by law. 

It was the practice to which reference is made in the above-quoted 
paragraph of the decision which this Office had recognized could be 
extended by administrative action to all employees of the Canal Zone 
regardless of the department or establishment in which employed un- 
less their salary rates otherwise are specifically fixed by law, and 
which this Office also recognized as being capable of extension to other 
points outside the continental United States or in Alaska—that Con- 
gress intended to make uniform through the enactment of section 207 
of the Independent Offices Appropriation Act, 1949. 

Since it appears that the compensation differential for employees 
in the Department of the Army in the Canal Zone has not been fixed 
pursuant to authority contained in the 1912 statute, swpra, but rather 
has been fixed pursuant to the practice recognized by this Office of ex- 
tending by administrative action the authority contained in that 1912 
statute, it follows that any additional compensation now payable to 
such employees may be paid only pursuant to the provisions of section 
207 of the Independent Offices Appropriation Act, 1949, as amended, 
and the regulations issued thereunder. In that connection, it may 
be noted, as stated in the statement attached to your letter, that the 
special authority existing in section 4 of the Military Functions Ap- 
propriation Act, 1949, 62 Stat. 667, and similar appropriation acts 
to pay a differential of 25 per centum to certain employees in the 
Panama Canal Zone was suspended for the fiscal year 1949 by Execu- 
tive Order No. 9999, dated September 14, 1948. 


[B-82336] 


Bids—Mistakes—Correction—Evidence Requirements 


In order for the General Accounting Office to be in a position to authorize by 
decision the correction of an allegedly erroneous bid after the bids have been 
opened, the record submitted should contain the best evidence available con- 
clusively establishing not only the existence of error, but its nature, how it 
occurred, and what the bidder actually intended to bid, however, a mere state- 
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ment that the administrative officials themselves are satisfied that an error was 
made ordinarily will not suffice. 


Comptroller General Warren to the Chairman, Atomic Energy 
Commission, January 6, 1949: 

Reference is made to a letter dated December 17, 1948, with en- 
closures, from the Acting Chairman, Atomic Energy Commission, 
relative to an error alleged by Westinghouse Electric Corporation 
to have been made in its bid submitted in response to invitation No. 
290-49-44 for bids to be opened on November 16, 1948. A decision 
is requested as to the action to be taken in the matter. 

The Atomic Energy Commission, Los Alamos, New Mexico, invited 
bids for furnishing, f. 0. b. Santa Fe, New Mexico, nine items of power 
generating equipment as described in the specifications accompanying 
the invitation. In response to the invitation, Westinghouse Electric 
Corporation submitted a bid offering to furnish the two power trans- 
formers covered by item VI—the item involved in the submission— 
at a price of $17,157. Five other bids on item VI were received and 
ranged from $24,980 to $27,296. 

It is reported that a representative of the Westinghouse Electric 
Corporation in a telephone conversation on November 22, 1948, with 
an employee of the Los Alamos office of the Atomic Energy Commis- 
sion stated that the corporation’s factory had made an error in the 
price bid for item VI in that the quotation should have been $27,157, 
instead of $17,157; that the transformer unit price was $13,501, or 
the total for two transformers was $27,002 to which $155 was to be 
added for throat connections, making a total of $27,157; and that 
the error consisted in multiplying $13,501 by two and obtaining a 
product of $17,002 instead of $27,002. By letter dated November 23, 
1948, the bidder confirmed the telephone conversation and stated that 
the error was one of simple multiplication made by the factory. It 
is reported further that the “Commission’s Santa Fe Operations Office 
is satisfied that Westinghouse did in fact make a mistake in its bid 
as a result of arithmetical error in computation” and it is proposed 
to permit correction of the bid which will result in the elimination 
of the Westinghouse Electric Corporation as the low bidder. 

The question of whether a bidder may change a bid—after the bids 
have been opened—because of error therein always presents a matter 
of serious concern in a factual situation such as is here present. In 
order for this Office to be in a position to authorize such action by de- 
cision, the record submitted here should contain evidence conclusively 
establishing not only the existence of error, but its nature, how it 
occurred, and what the bidder actually intended to bid. The form of 
such evidence necessarily will vary with the circumstances of partic- 
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ular cases, but it should always be the best evidence available. A mere 
statement that the administrative officials themselves are satisfied that 
an error was made ordinarily will not suffice. 

In the present case the contractor’s work sheets have not been fur- 
nished, nor has any evidence been furnished in confirmation of the 
allegation that the quotation given to the bidder by the factory was in 
error. However, the abstract of bids does show that the five other bids 
ranged from $24,980 to $27,296. Thus, to some extent, the bid of $17,- 
157 is out of line with the other bids received indicating that the bidder 
probably made an error. 

Accordingly, under the circumstances of this case and especially 
since the Westinghouse Electric Corporation alleged the error and ex- 
plained how it occurred prior to award, the said bid may be dis- 
regarded. 

The papers are returned herewith. 


[B-79556] 


Compensation—Overtime—Panama Canal Employee Sub- 
ject to Classification Act: 


In the case of a Panama Canal employee whose compensation was fixed by the 
Governor of the Panama Canal in accordance with the Classification Act of 1923, as 
amended, such compensation is not to be regarded as fixed by a wage-fixing author- 
ity within the meaning of the 40-hour week statute of March 28, 1934, so as to en- 
title the employee to overtime compensation thereunder; nor are the overtime 
compensation provisions of section 203 of the Federal Employees Pay Act of 1945 
for employees whose basic compensation is fixed on an annual or monthly basis 
and adjusted by wage boards or similar administrative authority applicable to- 
such employee. 


Comptroller General Warren to King & King, Esquires, January 
1l, 1949: 

Reference is made to your letter of July 7, 1948, in behalf of Mr. 
John G. Claybourn, requesting review of the settlement of this Office 
dated July 2, 1948, which disallowed Mr. Claybourn’s claim for over- 
time compensation, for work alleged to have been performed in excess 
of 40 hours per week as an employee of The Panama Canal, under sec- 
tion 23 of the act of March 28, 1934, 48 Stat. 522, “as amended by the- 
Act of July 9, 1937, 50 Stat. 486,” and upon the authority of United 
States v. Townsley, 323 U.S. 557, and Hearne v. United States, 107 C. 
Cls. 335, certiorari denied, 331 U.S. 858. Said claim was disallowed for 
the stated reasons that since the grades, Professional-6 and-7, of the- 
position of Superintendent, Dredging Division, occupied by the claim- 
ant during the period of his claim are within the purview of the Classi- 
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fication Act of 1923, as amended, it was not considered that the 1934 


act applied to him, or that he was entitled to overtime under the court 
cases cited. 


Section 23 of the act of March 28, 1934, supra, provides as follows: 


The weekly compensation, minus any general percentage reduction which may 
be prescribed by Act of Congress, for the several trades and occupations, which 
is set by wage boards or other wage-fixing authorities, shall be reestablished and 
maintained at rates not lower than necessary to restore the full weekly earnings 
of such employee in accordance with the full-time weekly earnings under the 
respective wage schedules in effect on June 1, 1932: Provided, That the regular 
hours of labor shall not be more than forty per week; and all overtime shall be 
compensated for at the rate of not less than time and one half. 


The referred-to Townsley and Hearne cases held, generally, that 
monthly rate employees of The Panama Canal, whose compensation 
is set by wage boards or other wage-fixing authorities within the mean- 
ing of the above-quoted provision of law, are entitled to the overtime 
compensation provided thereby, it having previously been held by 
this Office that such employees were not entitled to overtime com- 
pensation. 14 Comp. Gen. 156, and decision of April 12, 1934, 
A-54762, quoted therein at page 158. Section 3 of the act of July 9, 
1937, 50 Stat. 487—-which appears to be the only provision of said act 
here pertinent—provides as follows: 


That section 81 of title 2 of the Canal Zone Code is amended so as to read as 
follows: 

“81. Appointment, removal, and compensation of necessary persons: All 
persons, other than the Governor of the Panama Canal, necessary for the care, 
management, maintenance, sanitation, government, operation, and protection 
of the Canal and Canal Zone shall— 

“(a) Be appointed by the President or by his authority ; 

“(b) Be removable at the pleasure of the President; and 

“(c) Receive such compensation as shall be fixed by the President or by his 
authority until such time as Congress may by law regulate the same; 


“and such persons shall be employed and shall serve under such conditions of 
employment, including matters relating to transportation, medical care, quarters, 
leave and the commutation thereof, and office hours and hours of labor, as have 
been or shall hereafter be prescribed by the President: Provided, however, 
That salaries or compensation fixed by the President hereunder shall in no in- 
stance exceed by more than 25 per centum the salary or compensation paid for 
the same or similar services to persons employed by the Government in con- 
tinental United States: And provided further, That nothing contained in this 
section shall affect the application to employees of the Panama Canal of the pro- 
visions of section 23 of the Independent Offices Appropriation Act, 1935 (48 
Stat. 522).” 


The statutory provision just quoted, by its own terms, is an amend- 
ment to the Canal Zone Code and not an amendment to section 23 of the 
1934 act, as suggested by you. The proviso relating to the 1934 act did 
not affect the coverage of that act one way or the other. Zownsley v. 
United States, 101 C. Cls. 237, 258, et seg. Nor can the provision re- 
lating to authority to fix compensation be regarded as affecting the 
matter here under consideration since, as will hereinafter appear, the 
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controlling factor basically is one of procedure or method in fixing 
compensation and not authority to fix compensation. 

The basis of the claim, as originally submitted by you under date 
of December 9, 1947, is that the claimant was employed at a rate of 
compensation “which was fixed by the Governor of the Panama 
Canal, a wage-fixing authority, acting with the advice and with the 
recommendation of the Salary Board of the Panama Canal”; and it 
is contended in your letter of July 7, 1948, that the claimant does not 
come under the Classification Act, but that his compensation is fixed 
by the Governor pursuant to statutory authority as implemented by 
Executive order—the Governor merely looking “to some extent” to 
the Classification Act in fixing compensation. 

In the very nature of things, the method of establishing compen- 
sation rates for certain classes of Government employees by wage 
boards or other wage-fixing authorities and the Classification Act 
method used for other employees are entirely separate and distinct, 
and the administrative function in relation to each is different. In 
the former, the rates comprising a general wage or compensation 
scale are, in the final analysis, fixed administratively, are subject to 
adjustment from time to time in the administrative discretion, and may 
vary from locality to locality ; while in the latter, the schedule of com- 
pensation rates is that which the Congress has established by the 
Classification Act of 1923, as amended, is, generally speaking, uniform 
for all localities, and the administrative role with respect thereto ex- 
tends only to the selection of the proper grade in which a particular 
position is to be allocated upon the basis of the duties and responsibili- 
ties thereof. Section 23 of the 1934 act is, on its face, applicable only 
to employees whose compensation is fixed in accordance with the 
former method and, therefore, it cannot have any application what- 
ever to employees whose compensation is fixed in accordance with the 
latter method. See Zownsley v. United States, 101 C. Cls. 237, 259, 
and note the careful distinction maintained by the court in the Hearne 
case between employees whose compensation is fixed by wage boards 
or other wage-fixing authorities and those whose compensation is fixed 
in accordance with the Classification Act. An employee’s rights are 
no less controlled by considerations within the sphere of operation 
of the Classification Act method—and, therefore, not influenced by 
matters within the sphere of operation of the administrative or wage 
board method—when that act is administratively adopted as the basis 
for compensation fixing than when said act is required by law to be 
applied in fixing compensation. 

The information before this Office definitely shows that the claim- 
ant’s position was allocated to grades provided by the Classification 
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Act, and, therefore, that the Governor must have looked to the com- 
pensation schedules provided by that act to find the proper measure 
of compensation for the duties and responsibilities of the claimant’s 
position, thus bringing the case within the second method of compen- 
sation fixing discussed in the preceding paragraph, rather than to a 
wage scale adopted upon the recommendation of a wage board so as 
to bring the case within the first method discussed above, to which 
section 23 of the 1934 act is applicable. The 7 ownsley case and the 
Hearne case may be considered as authority for holding that the Gov- 
ernor of The Panama Canal is a wage-fixing authority within the 
meaning of the 1934 act only when he sets up a wage or con /™ “sation 
scale upon the advice and recommendation of a wage board. -\s here- 
inbefore shown, the compensation schedules prescribed by the Classifi- 
cation Act do not partake of that character, so that those cases do 
not constitute authority for the proposition that the Governor is a 
wage-fixing auhority within the meaning of the 1934 act when he fixed 
compensation in accordance with the Classification Act schedules, 
which have been prescribed by the Congress. You have not offered 
any explanation of the functions of the Salary Board referred to by 
you, and just how its functions affect the validity of the present claim. 
However, it is my understanding that the primary function of the 
Board is to recommend rates for individual positions in accordance 
with previously established wage or compensation scales, in contra- 
distinction to the function of the Panama Canal Wage Board of recom- 
mending the wage or compensation scales themselves. Clearly, such 
function of the Salary Board does not serve to constitute a fixing of 
compensation “by wage boards or other wage-fixing authorities” within 
the meaning of the 1934 act. 

With respect to the case of Gray v. United States, 110 C. Cls. 661, 
referred to by you, it is not understood that that case had any effect 
to extend the coverage of the 1934 act, as theretofore applied, but 
merely involved computation of the overtime compensation of a 
Panama Canal employee—who was within the purview of the 1934 act 
as previously construed in the 7’ownsley and Hearne cases—as affected 
by certain provisions of subsequent overtime compensation statutes 
enacted in connection with the national emergency conditions existing 
prior to and during the war, and, therefore, since it is held herein that 
the claimant is not within the purview of the 1934 act, the Gray case 
has no bearing upon the present matter. Likewise, section 203 of the 
Federal Employees Pay Act of 1945, 59 Stat. 297, which deals with 
employees whose basic rate of compensation is fixed on an annual or 
monthly basis and adjusted from time to time in accordance with pre- 
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vailing rates by wage boards or similar administrative authority 
serving the same purpose, has no application here. 

Accordingly, I find no basis for holding that the claimant is entitled 
to overtime compensation ut. ier section 23 of the act of March 28, 
1934, for any overtime services which he may have rendered, or that he 
is within the overtime compensation provisions of section 203 of the 
Federal Employees Pay Act of 1945, supra, rather than subject to the 
overtime compensation limitations of section 201 (b) of said act, 59 
Stat. 297, and, therefore, the settlement of July 2, 1948, must be, and 
is, sustained, 


(B-79508] 


Contracts—Specifications—Convict Labor 


Neither the restriction in section 1 of the act of February 23, 1887, against the 
hiring or contracting out of the labor of Federal prisoners, nor the provisions 
of Executive Order No. 325A, prohibiting the employment of persons undergoing 
sentences of imprisonment at bard labor imposed by the States in the performance 
of contracts involving the employment of labor, render invalid a contract with 
a State prison industry for the furnishing of finished articles, which contract did 
not necessarily involve the employment of labor in its performance. 


Comptroller General Warren to Col. B. B. Talley, Department of 
the Army, January 12, 1949; 


There has been received from the Office of the Chief of Engineers 
your letter of July 20, 1948, requesting an advance decision as to the 
propriety of making payment on a voucher transmitted with your letter 
drawn in favor of Indiana Institutional Industries, Indianapolis, 
Indiana, in the amount of $4,650. 

The facts in the matter, as disclosed by your letter, are substantially 
as follows: 

Subsequent to the close of World War II, the Government reser- 
vations at the various locks and dams on the Ohio River and its tribu- 
taries were opened to the public as recreational areas. The lack of 
tables, toilets, drinking fountains, and equipment for the disposition of 
trash, garbage, etc., resulted in unsightly and often unsanitary con- 
ditions. It was, accordingly, determined early in 1947 to furnish 
certain minimum facilities for use by the public. The program was 
discussed in January 1947 with Governor Gates of Indiana, in which 
State a number of the reservations are located, and you were advised 
by him that the Indiana Institutional Industries (State Prisons) 
were manufacturing trash burners and heavy durable rustic tables for 
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use in the State parks of Indiana, and could furnish them to the Corps 
of Engineers. An investigation was made during the early months 
of 1947 as to the possibility of securing such equipment from various 
dealers, and it was found that only tables of very light construction 
were available and that available trash burners were prohibitive in cost 
and more elaborate than necessary for the use intended. Estimates 
as to the probable cost of construction by the Government indicated a 
cost of $40 per table and from $12 to $15 per trash burner for the type 
of equipment desired. These prices, when compared with the prices 
of $22 per table and $8 per burner offered by the State of Indiana, 
were considered excessive. Accordingly, on September 19, 1947, con- 
tract No. W-15-029-eng-1390, calling for the furnishing of 175 
tables and 100 trash burners at unit prices of $22 and $8, respectively, 
was entered into between the Corps of Engineers and Indiana Insti- 
tutional Industries, purportedly under the authority of Executive 
Order 9196, as published in Procurement Regulation 608-A. The 
contract articles were delivered during March and April 1948, and 
the major portion thereof have been placed in use. You state that in 
processing the contractor’s invoices for payment it was discovered 
that Executive Order 9196 had been rescinded by Executive Order 
9859, dated May 31, 1947—which was published in Procure- 
ment Circular No. 29, dated June 28, 1947—but that, for some inex- 
plicable reason, the contracting officer concerned did not receive a 
copy of such procurement circular. Your doubt as to the propriety 
of payment on the voucher arises from the stated possibility that the 
purchase might be considered as in violation of the act of February 
23, 1887, 24 Stat. 411. However, you recommend that payment be 
allowed for the following reasons: The negotiations preceding the 
procurement were carried out in good faith and in accordance with 
regulations then existing, the contracting officer in making the pur- 
chase acted in good faith and within the scope of regulations which 
were available to him, there were no other sources of supply offering 
equipment sturdy enough to meet the rigid use to which it would be 
subjected, and the procurement was made at a distinct monetary ad- 
vantage to the Government. Favorable consideration of the voucher 
is also recommended by the Office of the Chief of Engineers. 

In addition to the basis for doubt expressed in your letter, the pro- 
priety of payment on the voucher should also involve consideration 
of the possible applicability to the transaction of the provisions of 
Executive Order 325A, issued May 18, 1905. 
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The act of February 23, 1887, supra, provides, in section 1 thereof, 
as follows: 


That it shall not be lawful for any officer, agent, or servant of the Govern- 
ment of the United States to contract with any person or corporation, or permit 
any warden, agent, or official of any State prison, penitentiary, jail, or house 
of correction where criminals of the United States may be incarcerated to hire 
or contract out the labor of said criminals, or any part of them, who may here- 
after be confined in any prison, jail, or other place of incarceration for viola- 
tion of any laws of the Government of the United States of America. 

Apart from the fact that it would appear unlikely that the instant 
transaction involved Federal, as distinguished from State, prisoners, 
the contract itself was not one whereby the labor of prisoners was 
hired or contracted out, but was one for the furnishing of certain 
articles. Hence, such contract would not appear to be in violation 
of the cited statute. 

Executive Order 325A, mentioned above, provides in part as 
follows: 

It is hereby ordered, That all contracts which shall hereafter be entered into 
by officers or agents of the United States involving the employment of labor in 
the States composing the Union * * * shall, unless otherwise provided by 
law, contain a stipulation forbidding, in the performance of such contracts, 
the employment of persons undergoing sentences of imprisonment at hard labor 
which have been imposed by courts of the several States, Territories or Munici- 
palities having criminal jurisdiction. 

Executive Order 325A was suspended for the duration of World 
War IT by Executive Order 9196, issued July 9, 1942, but, as stated 
in your letter, Executive Order 9196 was revoked prior to the execu- 
tion of the instant contract by Executive Order 9859, dated May 31, 
1947. 

Since the instant contract is for less than $10,000, it is not subject 
to the provisions of section 1 (d) of the Walsh-Healey Act, 49 Stat. 
2037, which require the inclusion, in all contracts in excess of $10,000 
for the manufacturing or furnishing of materials, supplies, articles, 
or equipment to the Government, of a clause forbidding the contractor 
to employ convict labor in the manufacture, production, or furnish- 
ing of such materials. And, unless it be deemed improper because 
of the above-quoted provisions of Executive Order 325A, I know of 
no other legal objection to such a purchase. 

It will be noted that the provisions of Executive Order 325A apply 
only to contracts involving “the employment of labor,” and the re- 
quired stipulation forbids the employment of persons undergoing sen- 
tences of imprisonment at hard labor in the performance of such con- 
tracts. While, in one sense, contracts of nearly all types save those 
to forbear may be said to involve the employment of labor, it seems 
evident that some less inclusive category of contracts was intended 
to be covered by the Executive Order. The first and usual impression 
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created by the words “involving the employment of labor” is one 
involving the performance of work. Thus, contracts which call for 
the construction of things, for the furnishing of services, or for the 
special fabrication of articles clearly involve the employment of labor. 
On the other hand, contracts which merely require the furnishing of 
finished articles do not necessarily involve the employment of labor 
in their performance, since the contractors may secure the contract 
articles in the open market or from existing stocks. It would appear, 
therefore, that contracts of the latter class should not be considered 
as contracts “involving the employment of labor” within the purview 
of Executive Order 325A. 

Additional support for this construction of the Executive order 
is found in the fact that the Standard Form of Construction Contract, 
Standard Form No. 23, which was approved by the President No- 
vember 19, 1926, contained a requirement that the contractor should 
not employ any person undergoing sentence of imprisonment at hard 
labor, but the Standard Form of Supply Contract, Standard Form 
No. 32, which was approved by the President June 10, 1927, did not 
prohibit the employment of convict labor by the contractor. There 
might also be mentioned the fact that when Executive Order 325A 
was suspended by Executive Order 9196, swpra, to permit the Federal 
purchase of articles of any kind produced in any Federal, State, or 
Territorial prison, it was stated in Executive Order 9196 that such 
order was issued, inter alia, “* * * inorder to remove any doubts 
which might otherwise exist * * *”—presumably as to the appli- 
cability of Executive Order 325A to such purchases. 

For the foregoing reasons, I am of the opinion that purchases of 
supplies for the Government under contracts which do not by their 
terms show the necessity for the employment of labor in their per- 
formance, and which do not exceed $10,000 in amount, are not rendered 
invalid by reason of the fact that the articles furnished may have 
been produced in State penal institutions. 

Accordingly, you are advised that payment on the voucher sub- 
mitted is authorized, if otherwise correct. 

It is noted that section 4 of the act of December 22, 1944, 58 Stat. 
889, as amended by section 4 of the act of July 24, 1946, 60 Stat. 642, 
authorizes the Chief of Engineers to construct, maintain, and operate 
public park and recreational facilities in reservoir areas under the 
control of the War Department (now Department of the Army), 
and it is assumed that the use of the articles here involved will be in 
accordance with the above-mentioned provisions of law. 

The voucher and accompanying papers are returned herewith. 
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[B-82281] 


Certifying Officers—Liability—Loyalty Matters 


A certifying officer who had no notice of an administrative determination that 
an employee “advocates, or is a member of an organization that advocates, the 
overthrow of the Government of the United States by force or violence,” or 
knowledge of the fact itself, is entitled to rely upon the loyalty affidavit of the 
employee and, upon the employee’s resignation, may certify otherwise proper 
final salary payments and lump-sum leave payments; however, if the certifying 
officer knew at the time he certified the payments that the resigned employee 
did in fact so advocate, he would not be permitted to hide behind the employee’s 
affidavit for protection. 


Comptroller General Warren to the Administrator of Veterans’ 


Affairs, January 13, 1949: 


Receipt is acknowledged of the Executive Assistant Administra- 
tor’s letter of December 10, 1948, citing the hypothetical case of an 
employee who has executed an affidavit that he does not advocate, 
nor is he a member of an organization that advocates, the overthrow 
of the Government by force or violence; who subsequently is pre- 
sented with formal charges that he has violated the provisions of sec- 
tion 9A of the act of August 2, 1939, generally known as the “Hatch 
Act” (53 Stat. 1147), and/or section 102 of the Supplemental Inde- 
pendent Offices Appropriation Act, 1949 (62 Stat. 1204); and who 
immediately resigns. You state that, in such circumstances under 
present procedures, no further action is contemplated by the local 
loyalty board. You ask three specific questions, as follows: 


(1) May a certifying officer continue to accept as prima facie evidence, the 
affidavit of an employee which states that he personally does not advocate or 
is not a member of an organization that advocates the overthrow of the Gov- 
ernment of the United States by force or violence, when such employee resigns 
immediately after charges have been presented that he personally advocates 
or is a member of an organization that advocates the overthrow of the Govern- 
ment of the United States by force or violence? 

(2) In the event your answer is in the negative your decision is requested 
as to what should be required by a certifying officer to justify payment of ac- 
crued salary and/or lump sum payment for accrued leave. 

(3) In the event your answer to question (1) is in the affirmative, and if 
at a later date, upon the evidence of record, it is determined that the employee 
is in fact a member of a proscribed organization and his disloyalty established, 
what will be the liability of the certifying officer? 


Section 9A, act of August 2, 1939, 53 Stat. 1148, supra, reads: 


(1) It shall be unlawful for any person employed in any capacity by any 
agency of the Federal Government, whose compensation, or any part thereof, 
is paid from funds authorized or appropriated by any Act of Congress, to have 
membership in any political party or organization which advocates the over- 
throw of our constitutional form of government in the United States. 

(2) Any person violating the provisions of this section shall be immediately 
removed from the position or office held by him, and thereafter no part of the 
funds appropriated by any Act of Congress for such position or office shall be 
used to pay the compensation of such person. 
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Section 102, Supplemental Independent Offices Appropriation Act, 
1949, 62 Stat. 1204, swpra, is as follows: 

No part of any appropriation contained in this Act shall be used to pay the 
salary or Wages of any person who engages in a strike against the Government 
of the United States or who is a member of an organization of Government 
employees that asserts the right to strike against the Government of the United 
States, or who advocates, or is a member of an organization that advocates, 
the overthrow of the Government of the United States by force or violence; 
Provided, That for the purposes hereof an affidavit shall be considered prima 
facie evidence that the person making the affidavit has not contrary to the 
provisions of this section engaged in a strike against the Government of the 
United States, is not a member of an organization of Government employees 
that asserts the right to strike against the Government of the United States, 
or that such person does not advocate, and is not a member of an organization 
that advocates, the overthrow of the Government of the United States by force 
or violence: Provided further, That any person who engages in a strike against 
the Government of the United States or who is a member of an organization 
of Government employees that asserts the right to strike against the Govern- 
ment of the United States, or who advocates, or who is a member of an organi- 
zation that advocates, the overthrow of the Government of the United States 
by force or violence, and accepts employment the salary or wages for which are 
paid from any appropriation contained in this Act shall be guilty of a felony 
and, upon conviction, shall be fined not more than $1,000 or imprisoned for not 
more than one year, or both: Provided further, That the above penalty clause 
shall be in addition to, and not in substitution for, any other provisions of 
existing law. 

There is a recognizable distinction between grounds for removal of 
an employee for disloyalty and grounds for refusing payment for his 
salary and accrued annual leave. The existence of reasonable grounds 
to believe that an employee is disloyal to the Government of the 
United States—which would form a.proper basis for his removal (see 
Executive Order No. 9835, dated March 21, 1947)—would not be con- 
clusive per se of his advocacy of, or membership in an organization 
which advocates, the overthrow of the Government by force or vio- 
lence—which would require the application of the prohibitory provi- 
sions against the use of appropriated funds for the payment of salary 
or accrued leave. Whether or not an employee “advocates, or is a mem- 
ber of an organization that advocates, the overthrow of the Govern- 
ment of the United States by force or violence” is a question of fact 
primarily for administrative determination, and such determination, 
when made, ordinarily will not be questioned by the General Account- 
ing Office. In the case of an employee who, in the face of charges 
that he “violated the provisions of section 9A of the Hatch Act, and/or 
section 102, Public Law 862, 80th Congress,” fails to answer such notice 
of charges and to press for action to clear himself, but instead resigns, 
there is perceived no reason for objection by this Office to a determina- 
tion that the employee was within the prohibitory provisions of the 
statutes. But in the contemplation of loyalty investigation proce- 
dures established in conformity with the directives of the Loyalty Re- 


view Board, a certifying officer ordinarily is not allowed access to the 
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record developed in the investigation—and, indeed, is kept unaware 
even of the fact that notice of charges was given, such matters being 
confidential. However, an administrative determination affecting the 
applicability of the statutory provisions quoted above, made on the 
basis of such record, would seem properly to be for communication 
to the officer who is to certify payments of salary, etc. In the absence 
of notice of such a determination, or knowledge of the fact itself, a 
certifying officer would be entitled to rely upon the affidavit of the em- 
ployee, and, upon the employee’s resignation, he may certify final 
salary payments and lump-sum payments for accrued annual leave 
where otherwise proper. A later determination that the employee 
advocates, etc., or is a member of a proscribed organization, would not 
per se impose liability on the certifying officer, but a certifying officer 
who knew at the time he certified the payments that the resigned em- 
ployee did in fact advocate, or was a member of an organization which 
advocates, the overthrow of our Government by force or violence 
would not be permitted to hide behind the employee’s affidavit for pro- 
tection. Compare 26 Comp. Gen. 134. 
Your questions are answered accordingly. 


[B-81996] 


Typewriters—Transfer of Surplus—Reimbursement Neces- 
sity 

Under the provisions of the Treasury and Post Office Departments Appropriation 
Act, 1949, agencies in the executive branch of the Government are required to 
surrender surplus typewriters to the Bureau of Federal Supply without reim- 


bursement for the fair value thereof, irrespective of type of funds, contributions, 
ete., from which originally purchased. 


Comptroller General Warren to the Secretary of the Treasury, 
January 14, 1949: 

In your letter of November 30, 1948, you request a decision as to 
whether the Bureau of Federal Supply may reimburse Government 
agencies for the fair value of surplus typewriters surrendered to it 
pursuant to the provisions of the Treasury and Post Office Depart- 
ments Appropriation Act, 1949, Public Law 640, approved June 14, 
1948, when such typewriters were originally purchased by the sur- 
rendering agencies from revolving funds, trust funds, specially con- 
tributed funds, corporation capital, etc., which they administer. 
You attach letters from the Railroad Retirement Board, the Bureau 
of Reclamation of the Department of the Interior, and the Reconstruc- 
tion Finance Corporation, protesting that, unless reimbursement is 
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made, certain of such types of funds, from which they have purchased 
the typewriters which are now surplus, would be improperly depleted. 

The provision of law in question, 62 Stat. 415, 416, which relates to 
surplus typewriters provides, in pertinent part, as follows: 

Each agency in the executive branch of the Government (which shall include 
all departments, independent establishments, and wholly owned Government 
corporations) is authorized and directed (1) to report within thirty days after 
the enactment of this Act, or by July 1, 1948, whichever is the later,‘to the 
Director of the Bureau of Federal Supply the total number of typewriting 
machines in the possession or custody of such agency and the number thereof 
surplus to its requirements, and (2) to surrender and ship such surplus type- 
writing machines as the Director of the Bureau of Federal Supply may direct. 
Costs of packing and shipping hereunder shall be charged to the general supply 
fund. Each agency shall furnish the Director of the Bureau of Federal Supply 
such information regarding typewriting machines as he may from time to time 
request. The Bureau of Federal Supply is authorized and directed to receive 
and hold all typewriting machines surrendered to it hereunder and to distribute 


same to any of such agencies as the Director of the Bureau of Federal Supply 
may determine. * * * 


2 * e * = * * 


The Director of the Bureau of Federal Supply is authorized to charge each 
agency to which typewriting machines are supplied hereunder amounts equal 
to the fair value thereof, as determined by him, and such amounts shall be 
credited to the general supply fund. 

The language used by the Congress to express its purpose is clear 
and unambiguous, and permits of no exceptions. All agencies in- 
cluded in the act are required to surrender surplus typewriters in 
their possession or custody to the Bureau of Federal Supply. The 
Bureau is given authority to pay nothing other than the costs of 
packing and shipping. The congressional use of the word “surren- 
der” seems to obviate any possibility of a congressional intent that 
surplus typewriters are to be sold to the Bureau. A clear and em- 
phatic directive, such as this statute contains, is not subject to an 
interpretation by this Office which would alter its express terms 
solely because otherwise there might result a comparatively minor 
depletion of funds which, although ordinarily not to be unnecessarily 
depleted, are nevertheless subject to charges for administrative ex- 
penses. 

You are advised, therefore, that agencies in the executive branch 
of the Government may not be reimbursed for surplus typewriters 
surrendered to the Bureau of Federal Supply as required by the 
Treasury and Post Office Departments Appropriation Act, 1949, even 
though the typewriters may originally have been purchased from 
trust funds, special contributions, etc., of the type you mention. 
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Lump-Sum Leave Payments—Rate at Which Payable—Ad- 
ditional Compensation for Duty Outside Continental U. S. 
Lump-sum payments for annual leave made to employees separated prior to the 
time of filing with the Division of Federal Register of regulations prescribing 
specific rates of additional compensation for duty outside continental United 
States should be computed at the rate in effect at the date of separation, whereas, 
in the case of separation after the time of filing of said regulations, the lump- 
sum payment should be computed so as to reflect the rates prescribed therein 


if, at the time of separation, the employee was entitled to the benefit of the 
regulations. 


Comptroller General Warren to the Administrator of Veterans’ 
Affairs, January 18, 1949: 

Reference is made to your letter of December 14, 1948, presenting 
for decision several questions involving the effective date of the appli- 
cation of the provisions of section 207 of the Independent Offices Ap- 
propriation Act, 1949, as amended by section 104 of the Supplemental 
Independent Offices Appropriation Act, 1949, 62 Stat. 1205, and the 
provisions of Executive Order No. 10000 dated September 16, 1948, 
relative to the payment of additional compensation on account of 
services performed outside the continental United States or in Alaska. 

At the request of the Secretary of Commerce, this Office recently 
rendered a decision involving substantially the same points and ques- 
tions as have been presented in your letter. In that decision rendered 
December 23, 1948, B-81954, 28 Comp. Gen. 377, it was concluded 
that—while the additional compensation authorized to be paid pur- 
suant to the provisions of section 207 of the Independent Offices Ap- 
propriation Act, 1949, as amended, properly could not be considered 
as part of the basic compensation for overtime, night differential, 
holiday pay, and retirement deduction purposes—this Office, for 
reasons therein stated, would not require any corrective action with 
respect to otherwise proper payments made for services rendered prior 
to January 1, 1949. Also, it was concluded that, in proper cases, the 
additional compensation properly is for consideration in computing 
lump-sum leave payments in accordance with the provisions of sec- 
tions 1 and 2 of the so-called “Lump-Sum Leave Law” approved 
December 21, 1944, 58 Stat. 845. 

However, you have presented one question which previously has 
not been considered. That question is whether lump-sum payments 
made to employees separated prior to January 1, 1949, or such time 
as additional compensation rates are prescribed by the Secretary of 
State or the Civil Service Commission, whichever date is earlier, 
should include the then existing rate of differential for such portion 
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of the accrued leave extending beyond January 1, 1949, or any earlier 
date established. 

Ordinarily the lump-sum payment should be computed at the rate 
of compensation which the employee is receiving at the date of separa- 
tion, but if, at the time of separation, there is in being lawful au- 
thority for changing the rate of compensation during the period over 
which the lump-sum payment is computed and if, at that time, it 
definitely is known what the change in rate will be, that change in 
rate should be reflected in the computation of the lump-sum payment. 
26 Comp. Gen. 9; 102 (106) ; and 214. Regulations prescribing rates 
of additional compensation in foreign areas appear in the Federal 
Register for December 30, 1948, as having been filed at 9:20 a. m., 
December 29, 1948. Regulations prescribing rates of additional com- 
pensation in the Territories appear in the Federal Register for De- 
cember 30, 1948, as having been filed at 9:21 a. m., December 29, 1948. 
See 13 F. R. 8721, et seg. The filing of documents required or author- 
ized to be filed under section 7 of the Federal Register Act, approved 
July 26, 1935, 49 Stat. 502, operates as constructive notice to persons 
affected as soon as filed with the Division of Federal Register, etc. 

Accordingly, in consonance with what is stated in the preceding 
paragraph, lump-sum payments to employees separated prior to the 
time of filing with the Division of Federal Register of regulations 
prescribing specific rates of additional compensation should be com- 
puted at the rate in effect at the date of separation. Lump-sum pay- 
ments to employees separated after the time of such filing should be 
computed so as to reflect the rates prescribed in such regulations if, 
at the time of separation, the employee was entitled to the benefit of 
the said regulations. 


[B-82628] 


Lump-Sum Leave Payments—Philippine War Damage Com- 
mission Employees 


The act of January 26, 1948, amending section 101 (b) of the Philippine Re- 
habilitation Act of 1946, raising to 90 days the maximum amount of annual 
leave that may be accumulated by employees of the Commission does not operate 
to place such employees under a leave system different from that applicable to 
Federal employees generally, and, upon separation or transfer, or reemployment 
after separation, said employees are subject to the provisions of the lump-sum 
leave payment act of December 21, 1944, otherwise applicable to persons separated 
or transferred, or reemployed in positions subject to the same leave act. 


Comptroller General Warren to the Chairman, Philippine War 
Damage Commission, January 18, 1949: 


Reference is made to your letter of December 21, 1948, requesting 
decision as to whether the amendment to section 101(b) of the Philip- 
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pine Rehabilitation Act of 1946 by the act of January 26, 1948, Public 
Law 399, 62 Stat. 4, places the employees of your Commission under 
a different leave system than that applicable to Federal employees 
generally, within the contemplation of the lump sum leave act of De- 
cember 21, 1944, 58 Stat. 845. 

Said section 101(b) of the Philippine Rehabilitation Act of 1946, 
60 Stat. 128, as originally enacted provided— 


The Commission may, without regard to the civil-service laws or the Classi- 
fication Act of 1923, as amended, appoint and fix the compensation and allow- 
ances of such officers, attorneys, and employees, and may make such expendi- 
tures, aS may be necessary to carry out its functions. Officers and employees of 
any other department or agency of the Government may, with the consent of the 
head of such department or agency, be assigned to assist the Commission in car- 
rying out its functions. The Commission may, with the consent of the head of 
any other department or agency of the Government, utilize the facilities and 
services of such department or agency in carrying out the functions of the 
Commission. 


The act of January 26, 1948, Public Law 399, provided, in pertinent 
part, as follows: 


That section 101(b) of the Philippine Rehabilitation Act of 1946, as amended, 
is amended by inserting after the word “employees,” the following: “who shall 
be entitled to accumulate annual leave to the maximum of ninety work days 
exclusive of the time actually and necessarily occupied in going to and from the 
continental United States and such time as may be necessarily occupied in 
awaiting sailing or flight,” 


Your submission suggests that, by implication, the decision of this 
Office of September 17, 1948, B-75880, 28 Comp. Gen. 176, supports 
the view that the above-quoted amendment places the employees of 
your Commission under a different leave system from that in effect for 
Federal employees generally. In the said decision it was stated— 


* * * However, it is further understood that, with the exception of em- 
ployees stationed at experimental stations in such foreign duty stations, all of 
the leave regulations prescribed under the said annual leave act of March 14, 
1936, are for application to such employees—including the maximum leave ac- 
cumulation provisions now in effect with respect to leave under the 1936 statute. 
Of course, in view of the leave differential granted employees at the specified 
foreign duty posts, the periodic credits therefor vary in amount from those 
posted to the accounts of employees receiving only 26 days’ annual leave under 
the 1936 statute. 

From the foregoing, it is apparent that the only distinction between the 
leave rights of Department of Agriculture employees entitled to the foreign 
leave differential (other than those employed at certain experimental stations) 
and employees of that Department stationed in the continental United States, 
is in the number of days’ annual leave authorized for a calendar year, that is, 
30 days as compared with 26 days. Such circumstance does not appear suf- 
ficient in itself, to constitute a different leave system from that prescribed un- 
der the 1936 statute for permanent employees in the United States, as was held 
with respect to temporary employees in the decision of October 24, 1946, supra. 
In the latter situation, not only is there a variation in the total amount of leave 
authorized for a calendar year, but also the rate at which it is earned, and the 
conditions of service required for eligibility therefor differ substantially from 
those established for permanent employees. Consequently, it does not appear 
that the holding in that decision is, by analogy, applicable to the situation pre- 
sented in your letter. 
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There is perceived nothing in the decision quoted in part above 
which properly may be said to form the basis for the view that the 
said amendment to the Philippine Rehabilitation Act of 1946 operates 
to place employees of your Commission under a leave system different 
from that applicable to Federal employees, generally. In that con- 
nection, it will be noted that, in decision of September 9, 1946, 26 
Comp. Gen. 168, it was held, prior to the amendment of January 26, 
1948, that employees of your Commission were subject to the Annual 
Leave Act of March 14, 1936, 49 Stat. 1161, which, after July 25, 
1947, limits the accumulation of annual leave not to exceed 60 days. 
That amendment merely raises the maximum leave accumulation 
for employees of your Commission to 90 days—the amount of annual 
leave to which all employees subject to the 1936 act were entitled 
during the war emergency by virtue of the act of December 17, 
1942, 56 Stat. 1052, and which still remains to the credit of many 
employees as an accumulation of leave in excess of 60 days acquired 
before the act of December 17, 1942, was repealed by the act of July 
25, 1947, Public Law 239, 80th Congress, 61 Stat. 449. Hence, similar 
to the employees considered in the said decision of September 17, 
1948, employees of your Commission are subject to the same regula- 
tions, etc., and, to a certain extent, the same maximum leave accumu- 
lation limitation as Federal employees, generally. 

As stated in Senate Report 166, referred to in your submission, 
the above amendment of section 101 (b) of the Philippine Rehabilita- 
tion Act extended to employees of your Commission the maximum ac- 
cumulation enjoyed by Federal employees generally during the emer- 
gency. However, it has not been held that Federal employees, gener- 
ally, merely by reason of the fact that they have an annual leave 
accumulation in excess of 60 days to their credit, are under any 
different leave system than those employees whose accumulation is 
limited to 60 days. 

Accordingly, as the provisions of the act of March 14, 1936, and 
the regulations thereunder, are for application to the employees of 
your Commission with the sole exception of the maximum amount 
which may be accumulated after July 25, 1947, it must be concluded 
that they are under the same annual leave system as other Federal 
employees, generally, and, upon separation or transfer, or reemploy- 
ment after separation, the provisions of the lump sum leave act of 
December 21, 1944, 58 Stat. 845, otherwise applicable to persons sepa- 
rated or transferred, or reemployed in positions subject to the same 
leave act, are for application. 
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CB-80586] 


Traveling Expenses—Air Travel—Per Diem and Sleeping 
Accommodations 

While the Standardized Government Travel Regulations, as amended, do not fix 
a per diem rate or prescribe a method for computing per diem on air travel 
outside the continental limits of the United States between areas having different 
fixed maximum per diem rates, per diem administratively may be prescribed for 
continuous air travel at the rate applicable in the area of departure, or at a fixed 
rate for all air travel time regardless of per diem rates of the areas of departure, 


coverage, or destination, provided it does not exceed the lowest rate applicable 
at any part of the journey. 


In the absence of a specific provision in the Standardized Government Travel 
Regulations that sleeping accommodations on overnight flights overseas are proper 
items of travel expense or of evidence showing that the use of sleeping accommo- 
dations was general on the flight involved and that it was necessary for the em- 
ployee to use such flight, the cost of such sleeping accommodations, being in addi- 
tion to the regular first-class fare, may not be considered a proper item of travel 
expense, 


Comptroller General Warren to the Secretary of State, January 24, 
1949; 


There has been considered your letter of September 29, 1948, refer- 
ence DF /X, presenting for consideration two problems faced by your 
department in connection with the settlement of vouchers involving 
travel of civilian employees, other than those of the Foreign Service, 
by air, and requesting a decision thereon, 

Specifically, your first problem pertains to the proper method of 
computing per diem in lieu of subsistence in those instances in which 
employees travel by air between different per diem rate areas. You 
state that you are aware of the decision of this Office of November 1, 
1932, A-45459, 12 Comp. Gen. 429, holding that, where there is a con- 
tinuous travel status involving travel on both a vessel and on land, 
with different per diem rates applicable, the change in rates should be 
upon the-basis of the actual hours of a day in each rate area. But you 
state that it is impracticable to apply that rule to air travel since there 
is no feasible way of ascertaining the exact time of crossing boundaries. 
In lieu of the rule prescribed in 12 Comp. Gen. 429, above, you present 
for consideration for use in air travel cases the following plans: 

Plan 1. Prescribe per diem for continuous air travel, including stop overs and 
transfers involving less than six hours, at the rate applicable in the area of de- 


parture to be effective from time of departure to time of arrival at destination 
in new per diem rate area. 


Plan 2. Prescribe per diem at a fixed rate to be effective for all air travel time 
regardless of per diem rate of the areas of departure, coverage, or destination. 


The difficulty encountered in the matter results from the fact that 
the Standardized Government Travel Regulations, as amended by 
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Budget Bureau Circular No. A-7, dated July 6, 1948, make no specific 
provision for a fixed per diem rate or for computing per diem on ac- 
count of air travel outside the continental limits of the United States 
involving two or more areas for which the Bureau of the Budget has 
fixed different maximum per diem rates. Since the travel regulations, 
as amended, provide for the payment of specific rates of per diem for 
travel in various countries or cities, the prescribed rates properly may 
be paid only for the period in which the travel is shown to be in or over 
the city or country involved. Hence, it is not felt that either of the 
plans suggested in your letter would be proper to the extent that they 
would authorize or result in the payment of per diem for travel in or 
over a city or country in an amount exceeding the per diem prescribed 
for said city or country. However, this Office would not object to 
either of the proposed plans provided that they be modified to provide 
that the per diem prescribed shall not exceed the lowest rate to which 
the traveler would be entitled at any part of the journey. 

The second question presented by you is whether the cost of sleeping 
berth accommodations on planes constitutes a part of first-class air 
transportation, and is a proper charge against appropriated funds. 
Such problem apparently is present only in connecton with overseas 
flights, an example of which is stated in your letter as being air travel, 
including sleeping accommodations at a cost of $100 each way, by an 
employee of the State Department on a trip between New York and 
London. 

The Standardized Government Travel Regulations contain no pro- 
vision relating to sleeping accommodations on planes. While it is 
urged by you that, in cases of long journeys on planes, such as between 
the United States and Europe, sleeping accommodations are as neces- 
sary as sleeping accommodations on trains, information available to 
this Office indicates that it is not a general practice for airlines to pro- 
vide sleeping accommodations on overnight flights between New York 
and London, and it also is understood that sleeping accommodations 
are not available generally on airlines operating domestically in this 
country. Accordingly, and since the charge for sleeping accommoda- 
tions is in addition to the regular first-class fare, this Office does not 
feel that the cost thereof is a proper item of travel expense in the ab- 
sence of a specific provision to such effect in the Standardized Govern- 
ment Travel Regulations or of evidence showing that the use of sleep- 
ing accommodations was general on the flight involved and that it was 
necessary for the employee to use such flight. 
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[B-81391] 


Leaves of Absence—Military—Pay Equivalent Payments— 
Rental Allowance Inclusion 

Under the provisions of section 4 (c) of the Armed Forces Leave Act of 1946, 
as amended, rental allowance should be included in determining the allowances 
“applicable” to an officer for purposes of compensating him for unused leave to 
his credit on the date of discharge or release from active duty, notwithstanding 
the fact that the officer may not have been in receipt of rental allowance on the 


date of his discharge or release from active duty due to occupancy of public 
quarters on that date or for some other reason. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
January 24, 1949: 

There has been considered your letter of November 3, 1948, with 
enclosures, concerning two exceptions taken by the Audit Division of 
the General Accounting Office to the inclusion of rental allowance 
in payments made to Navy officers without dependents, for unused 
leave standing to their credit on the date of discharge or release from 
active duty where adequate public quarters were available but not 
assigned or the officer was furnished public quarters on the date of his 
discharge or release from active duty. You request decision as to 
whether payments of rental allowance made in the two cases described 
in the enclosures, and in similar cases, will be passed to credit in the 
audit of disbursing officers’ accounts. 

In the first case referred to in the enclosures, it appears that Lieu- 
tenant (jg) Robert M. Donovan, U. 8. Navy, reported for temporary 
duty at the Demobilization Separation Center, Long Beach, Cali- 
fornia, on March 16, 1948; that although adequate public quarters 
were available for his occupancy at that station, no quarters were 
assigned him; and that he was detached from duty and his resignation 
from the naval service accepted on the following day, March 17, 
1948, at which time he had 36 days’ unused leave to his credit. In 
the other case referred to in the enclosures, it appears that Lieu- 
tenant (jg) Joseph P. Demeri, MCR, U. S. Naval Reserve, was re- 
leased from active duty by orders dated March 17, 1948, on which 
date he vacated his bachelor officer quarters. He had 53 days’ unused 
leave to his credit on the date of his release from active duty. In 
each case, exception was taken by the Audit Division of this Office to 
the inclusion of rental allowance in the lump-sum leave payment 
on the ground that the officer was not in a rental allowance status on 
the date of detachment. 
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Section 4 of the Armed Forces Leave Act of 1946, 60 Stat. 964, as 
amended by section 1 of the act of August 4, 1947, 61 Stat. 748, pro- 
vides, in pertinent part, as follows: 


(c) Any member of the armed forces discharged after August 31, 1946, having 
unused accrued leave standing to his credit at time of discharge shall be com- 
pensated for such unused leave in cash on the basis of the base and longevity pay, 
and allowances, applicable to such member on the date of discharge including 
for enlisted persons the allowances as provided for such enlisted persons in sub- 
section (a) of this section: * * * Unused leave settled and compensated 
for in cash in accordance with this subsection shall not be considered as service 
for any purpose. * * * 

Section 6 of the Pay Readjustment Act of 1942, 56 Stat. 361, as 
amended, 37 U.S. C. 106, is in part as follows: 


Except as otherwise provided in this section, each commissioned officer be- 
low the grade of brigadier general or its equivalent, in the Army, Navy, Marine 
Corps, Coast Guard, Coast and Geodetic Survey, or Public Health Service, while 
either on active duty or entitled to active-duty pay shall be entitled at all times 
to a money allowance for rental of quarters. 


* * * * * * * 


No rental allowance shall accrue to an officer having no dependents while he 
is on field duty unless his commanding officer certifies that he was necessarily re- 
quired to procure quarters at his own expense, or while on sea duty, except for 
temporary periods of sea duty not exceeding three months, nor shall any rental 
allowance accrue to an officer with or without dependents who is assigned 
quarters at his permanent station unless a competent superior authority of the 
service concerned certifies that such quarters are not occupied because of being 
inadequate for the occupancy of the officer and his dependents, if any, and such 
certifications shall be conclusive: Provided, That an officer although furnished 
with quarters shall be entitled to rental allowance as authorized in this section 
if by reason of orders of competent authority his dependents are prevented 
from occupying such quarters. 


Section 4 (c) of the Armed Forces Leave Act of 1946, as amended, 
supra, authorizes members of the armed forces discharged (which in- 
cludes separation or release from active duty under honorable condi- 
tions—see section 2 of the said act, 60 Stat. 963) after August 31, 1946, 
to be compensated for unused leave on the basis of the base and lengev- 
ity pay, and allowances, “applicable” to such member on the date of 
discharge. The rental allowance “applicable” to commissioned officers 
of the armed forces is set forth in section 6 of the Pay Readjustment 
Act of 1942, as amended, supra, which provides, generally, for a money 
allowance for rental of quarters to commissioned officers while either 
on active duty or entitled to active duty pay unless the officer and his 
dependents (if any) are assigned quarters at a permanent station or, 
in the case of an officer having no dependents, he is on field duty or sea 
duty. The fact an officer may not have been in receipt of rental allow- 
ance on the date of his discharge or release from active duty—by 
reason of the circumstance that he occupied public quarters on that 
date or for some other reason—would not appear to preclude the in- 
clusion of rental allowance in determining the allowances “applicable” 
to the officer on the date of discharge within the meaning of section 4 
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(c) of the Armed Forces Leave Act of 1946, as amended. The primary 
purpose of section 4 (c) of the said act was to provide a basis for 
compensating members of the armed forces for unused leave to their 
credit on the date of discharge or release from active duty and it seems 
reasonably clear from an examination of the legislative history of the 
said act that there was no intent or purpose to discriminate in the 
matter of computing lump-sum leave payments between officers who 
were in receipt of rental allowance on the date of discharge or release 
from active duty and those who were occupying public quarters on 
that date. Accordingly, the exceptions referred to in the enclosures, 
as well as similar exceptions, will be withdrawn and credit will be al- 
lowed in the disbursing officers’ accounts for the payments here in- 
volved, and for similar payments, if otherwise correct. 


[B-81630] 


Certifying Officers—Liability—Official Records Indicating 
Indebtedness 


Where the official records before a certifying officer indicate an outstanding in- 
debtedness to the Government against which moneys otherwise due on a voucher 
presented for certification are available for set-off, the certifying officer, in fur- 
therance of his duties and responsibilities under the act of December 29, 1941, as 
amended, should withhold certification for payment of the full amount of the 
voucher, or such part thereof as will cover the indicated indebtedness, until such 
time as the administrative officials have ascertained through appropriate sources 
and channels whether, in fact, an indebtedness does exist. 


Acting Comptroller General Yates to Arnold M. Benefield, United 
States Civil Service Commission, January 24, 1949: 

Reference is made to your letter of November 17, 1948, file No. 
RET: F: CO: jde, relative to payment to Lenora Toms, as beneficiary 
of James E. Toms, deceased, of the amount to the credit of Mr. Toms 
in the Civil Service Retirement and Disability Fund. 

You state that during the period November 26, 1945, to January 24, 
1948, James E. Toms was employed as laborer, Federal Works Agency, 
Public Buildings Administration, at rates ranging from $1,704 per 
annum to $2,020 per annum; that he was employed during that same 
period as cleaner, Post Office Department, Washington, D. C., at rates 
ranging from $288 per annum to $576 per annum; that demand has 
been made by Lenora Toms, beneficiary of the decedent, for payment 
to her of the amount to his credit in the Civil Service Retirement and 
Disability Fund, namely, $1,548.28, including interest; that it is not 
known to you whether there is any indebtedness for dual service; and 
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that the fact that any indebtedness may or may not exist can be de- 
termined only by development by the General Accounting Office. Fur- 
ther, you state that, “I am withholding $905.00 from the above amount 
pending advice as to whether I will be held responsible under the Act 
of December 29, 1941, if I certify for payment to the designated bene- 
ficiary the amount tentatively withheld, assuming that at time of cer- 
tification of the voucher, there is no formal claim in this file against 
the decedent.” 

A certifying officer’s request for an advance decision ordinarily is 
not for consideration by this Office unless accompanied by the voucher 
presented to him for certification. No voucher has been forwarded 
here with your request for decision, but in view of the fact that your 
letter indicates a voucher is now before you for certification covering 
the sum claimed by the beneficiary of the decedent, no objection will 
be raised in that respect in this particular instance. 

The primary purpose of the act of December 29, 1941, 55 Stat. 875, 
as amended by the act of April 28, 1942, 56 Stat. 226, 244, was to 
fix definitely the respective responsibilities of disbursing and certi- 
fying officers of the Government. Section 2 of that act, 55 Stat. 875, 
provides, inter alia, that officers or employees certifying vouchers 
shall “be held accountable for and required to make good to the 
United States, the amount of any illegal, improper, or incorrect pay- 
ment resulting from any false, inaccurate, or misleading certificate 
made by him.” Under that provision of said act an officer or em- 
ployee who certifies a voucher for payment in the full amount claimed 
thereon, in disregard of the fact that the official records before him 
indicate a possible indebtedness to the Government against which the 
sum claimed is available for offset, may be guilty of making an in- 
accurate or misleading certificate and held accountable for the result- 
ing overpayment, if any. 

Aside from that, it is axiomatic that in performing his official 
duties as a certifying officer an employee is duty-bound to act in such 
a manner and to take all necessary steps to insure adequate protection 
of the interests of the United States. That duty is an inherent and 
integral part of the position of certifying officer, and in functioning 
as such an officer or employee always should be mindful of that 
responsibility. It follows that where the official records before a 
certifying officer indicate an outstanding indebtedness to the Gov- 
ernment, against which moneys otherwise due on the voucher pre- 
sented to him for certification are available for set-off, he should 
inform the proper administrative officers of that fact. He should 
withhold certification for payment of the full amount of the voucher, 
or such part thereof as will cover the indicated indebtedness, until 
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such time as the administrative officials have ascertained through ap- 
propriate sources and channels whether, in fact, an indebtedness does 
exist. Also, see General Accounting Office General Regulations 
No. 50, 5 Comp. Gen. 1058, with respect to submitting vouchers in- 
volving doubtful questions of fact and law to the General Accounting 
Office for direct settlement. 

In the case now before you, the proper administrative officials should 
report to the Claims Division, General Accounting Office, for con- 
sideration and review, all of the facts and evidence of record in the 
Civil Service Commission, pertaining to the indicated indebtedness. 
In that connection, your attention is invited to decision of Decem- 
ber 6, 1946, B—50943, to the President, United States Civil Service 
Commission, wherein the view was expressed that all matters in- 
volving a determination as to whether the Federal dual employment 
and double compensation statutes have been violated “should continue 
to be referred to the General Accounting Office for decision before 
any action respecting the collection of the reported indebtedness is 
taken by the Commission.” Pending determination of the existence 
or nonexistence of an indebtedness, no action should be taken by you 
as certifying officer to release for payment the voucher covering the 
amount now being tentatively withheld from payment to the bene- 
ficiary, it being immaterial that no formal claim is on file in the Civil 
Service Commission against the decedent. 


[B-81646] 


Subsistence—Per Diems—Rates—Coast and Geodetic Sur- 
vey Officer Traveling for Civilian Agency 


A commissioned officer of the Coast and Geodetic Survey traveling for a civilian 
agency may be paid per diem only at the rates provided for by section 12 of 
the Pay Readjustment Act of 1942, as amended, and the administrative regula- 
tions issued pursuant thereto, and not at the rates paid civilian employees for 
such travel, even though the officer’s travel expenses are properly chargeable 
to funds which have been transferred from the civilian agency appropriation 
to the employing agency. 


Assistant Comptroller General Yates to F. L. Gallen, Department 
of Commerce, January 24, 1949; 

There has been received your letter of November 15, 1948, forward- 
ing a voucher which has been presented to you for certification, drawn 
in favor of Commander Elliott B. Roberts, a commissioned officer of 
the U. S. Coast and Geodetic Survey, for per diem and incidental 
traveling expenses in connection with travel to various Central and 
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South American countries performed during the period September 
15 to November 3, 1948, pursuant to travel order No. 1-AR-49 of the 
U. S. Coast and Geodetic Survey, dated September 8, 1948. Under 
the provisions of such order, Commander Roberts was directed to 
travel in accordance with U. S. Coast and Geodetic Survey Regula- 
tions from Washington, D. C., to Buenos Aires, Argentina, via Mex- 
ico, Guatemala, Costa Rica, Colombia, Ecuador, Peru, Chile, and 
return, and such other points as necessary for the purpose of con- 
sulting with Government officials regarding geomagnetic and seismic 
instruments and procedures, inspection of equipment in use and en- 
couragement of cooperation toward a better exchange of data, and of 
serving as a delegate to the Fourth Consultation of the Commission 
on Cartography at Buenos Aires. Travel by aircraft was authorized, 
and the following provision was made with reference to the authoriza- 
tion of per diem: 

Per diem of $6.00 for travel inside United States; per diem of $7.00 for air- 
craft travel to and from United States; per diem in accordance with rates paid 
by the Department of State for duty in foreign countries is applicable to these 
orders; U. S. Government vessel, actual expenses only; commercial vessel $1.50 


per day for first 10 days, $1.00 per day for second 10 days; $.50 per day for 
remainder of trip. 


The order contained the further provision that the expenses in- 
volved are chargeable to the appropriation 13-1991004 Cooperation 
with the American Republics (Transfer to Commerce), 1949. You 
request decision whether the civilian per diem rates paid by the De- 
partment of State for duty in the United States and in foreign coun- 
tries, as authorized in the order of September 8, 1948, are properly 
for payment to Commander Roberts on the submitted voucher. 

Under the provisions of the Department of State Appropriation 
Act, 1949, subheading “Cooperation with the American Republics,” 62 
Stat. 313, funds were made available for expenses necessary to enable 
the Secretary of State to meet the obligations of the United States 
under the Convention for the Promotion of Inter-American Cultural 
Relations between the United States and the other American Repub- 
lics signed at Buenos Aires December 23, 1936, and to carry out the 
purposes of the act entitled “An Act to authorize the President to 
render closer and more effective the relationship between the American 
Republics,” approved August 9, 1939, 53 Stat. 1290 (22 U.S. C. 501), 
and to supplement appropriations available for carrying out other 
provisions of law authorizing related activities, with the proviso that: 


* * * the Secretary of State, or such official as he may designate is 
hereby authorized, in his discretion, and, subject to the approval of the Presi- 
dent, to transfer from this appropriation to other departments, agencies and 
independent establishments of the Government for expenditure in the United 
States and in the other American Republics any part of this amount for direct 
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expenditure by such department or independent establishment for the purposes 
of this appropriation and any such expenditures may be made under the specific 
authority herein contained or under the authority governing the activities of 
the department, agency, or independent establishment to which amounts are 
transferred. . 


Funds in the appropriation “13-1991004, Cooperation with the Ameri- 
can Republics (Transfer to Commerce), 1949” were made available 
by transfer of funds to the Commerce Department pursuant to the 
foregoing authority. 

The first and second paragraphs of section 12 of the Pay Readjust- 
ment Act of 1942, 56 Stat. 364, as amended by section 9 of the act 
of September 7, 1944, 58 Stat. 730, and sections 202 and 203 of the 
act of August 2, 1946, 60 Stat. 858, 859, provide as follows: 


Officers of any of the services mentioned in the title of this Act [To readjust 
the pay and allowances of personnel of the Army, Navy, Marine Corps, Coast 
Guard, Coast and Geodetic Survey, and Public Health Service], including active 
and retired personnel of the Regular Establishments and members of the Reserve 
components thereof and the National Guard, while on active duty in the Federal 
service, when traveling under competent orders without troops, including travel 
from home to first station in connection with their appointment or call to active 
duty and from iast station to home in connection with relief from active duty 
or discharge not the result of their own misconduct, shall receive a mileage 
allowance at the rate of 8 cents per mile, distance to be computed by the shortest 
usually traveled route and existing laws providing for the issue of transporta- 
tion requests to officers of the Army traveling under competent orders, and 
for deduction to be made from mileage accounts when transportation is furnished 
by the United States, are hereby made applicable to all the services mentioned 
in the title of this Act: Provided, That the head of the executive department 
concerned may, in his discretion, direct that, in lieu of mileage, actual and neces- 
sary expenses shall be allowed to officers traveling on official business and away 
from their designated posts of duty, without regard to the length of time away 
from such posts. Actual expenses only shall be paid for travel under order 
in Alaska and outside the limits of the United States in North America. 

Uniess otherwise expressly provided by law, no officer of the services men- 
tioned in the title of this Act shall be allowed or paid any sum in excess of 
expenses actually incurred for subsistence while traveling on duty away from 
his designated post of duty, nor any sum for such expenses actually incurred in 
excess of $8 per day. The heads of the executive departments concerned are 
authorized to prescribe per diem rates of allowance, not exceeding $7, in lieu 
of subsistence to officers traveling on official business and away from their 
designated posts of duty, without regard to the length of time away from such 
posts. * * * Provided, That for travel by air under competent orders on duty 
without troops, under regulations to be prescribed respectively by the heads 
of the departments concerned, members (including officers, warrant officers, con- 
tract surgeons, enlisted men, aviation cadets, and members of the Nurse Corps) 
of the services mentioned in the title of this Act, and of the legally constituted 
Reserves of said services while on active duty, and of the National Guard while 
in Federal service, or while participating in exercises, or performing duties under 
sections 92, 94, 97, or 99 of the National Defense Act, shall, in lieu of mileage 
or other travel allowances, be allowed and paid their actual and necessary 
traveling expenses not to exceed $8 per day, or, in lieu of subsistence, per diem 
allowances at rates not to exceed $7 per day. Without regard to the monetary 
limitations in this Act, and in accordance with regulations prescribed by the 
President, the heads of the departments concerned may authorize the payment 
to members of the services mentioned in the title of this Act on duty outside 
continental United States or in Alaska, whether or not in a travel status, of 
actual and necessary expenses or per diem in lieu thereof, considering all elements 
of cost of living, including cost of quarters, subsistence, and other necessary 
incidental expenses. 
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Under the provisions of the U. S. Coast and Geodetic Survey orders 
of September 8, 1948, Commander Roberts was directed to perform 
travel in his capacity as a commissioned officer of the Coast and 
Geodetic Survey, the expenses theredf to be paid from funds trans- 
ferred from the State Department to the Department of Commerce 
for direct expenditure by the latter department under the specific 
authority contained in the State Department appropriation for Coop- 
eration with the American Republics, or under the authority govern- 
ing the activities of the Commerce Department. The above-quoted 
provisions of section 12 of the Pay Readjustment Act of 1942, as 
amended, and the administrative regulations promulgated pursuant 
thereto, contained in the U. S. Coast and Geodetic Survey Regula- 
tions, set forth the law and regulations governing the payment to 
commissioned officers of the Coast and Geodetic Survey of per diem 
and other travel allowances incident to the performance of official 
travel. The rule is well established that officers of the services men- 
tioned in the Pay Readjustment Act of 1942, supra, when traveling 
for civilian agencies are entitled to travel allowances on the same 
basis as though traveling for their own services, even though such al- 
lowances be paid from the appropriations made for the civilian agency. 
See 24 Comp. Gen. 200. In the absence of a specific provision by law 
for payment of travel allowances to such officers on a different basis, 
that rule is equally applicable where the travel expenses of an officer 
are properly chargeable to funds which have been transferred from a 
civilian agency appropriation to the employing agency. There has 
not been brought to the attention of this Office, nor has there been 
found, any provision of law which purports to authorize travel allow- 
ances for officers of the Coast and Geodetic Survey, when traveling 
under the conditions here shown, on a different basis than provided by 
section 12 of the Pay Readjustment Act of 1942, as amended, and the 
administrative regulations promulgated pursuant thereto. 

Accordingly, you are advised that there appears to be no authority 
for payment of per diem on the submitted voucher, which is returned 
herewith, at the per diem rates paid civilians by the Department of 
State for duty in the United States and in foreign countries under 
the appropriation here involved. 
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[B-81702] 


Transportation—Household Effects—Advertising Necessity 


In the light of the provisions of section 321 (a) of the Transportation Act of 
1940, as amended, dispensing with the advertising for bids requirement with 
respect to procuring bids for transportation services, such services may be pro- 
cured from “any available carrier” under section 21 of Executive Order No. 
9805 without advertising in connection with the transportation of household 
effects of transferred employees; however, there is nothing in said act or Execu- 
tive order which precludes the use of advertising where administratively such 
procedure is determined to be in the best interests of the United States. 


Comptroller General Warren to E. Bagatell, Department of Com- 
merce, January 24, 1949: 

By letter of November 15, 1948, the Civil Aeronautics Administra- 
tion forwarded here for consideration your letter of November 8, 
1948, in which you request decision whether payment is authorized 
on the voucher therewith transmitied in favor of the Continental 
Van Service, Inc., 1819 Broadway, New York, New York, in the 
amount of $569.85 covering packing, crating, boxing, and transporta- 
tion of household effects of Robert E. Rathburn from 22 Irving Lane, 
New Hyde Park, Long Island, New York, to the shipside in Jersey 
City, New Jersey. It appears that the services were procured by 
purchase order of June 8, 1948, without advertising. You appear to 
be in doubt whether this purchase order was proper without adver- 
tising under section 3709, Revised Statutes, as amended. 

While neither your letter nor the papers therewith transmitted es- 
tablish a change of station, it will be assumed for the purpose of 
this case that there was a proper order transferring the employee’s 
station to a post in a foreign country containing the requisite au- 
thorization for the transportation of household effects at Government 
expense, etc. 

Section 1 of the Administrative Expense Act of August 2, 1946, 60 
Stat. 806, provides that “under such regulations as the President may 
prescribe” civilian officers or employees may be reimbursed for the cost 
of transportation of their household effects upon transfer from one 
station to another. In accordance therewith, Executive Order 9805, 
November 25, 1946, provides, with respect to transportation of house- 
hold effects to or from points outside of the United States, as follows: 

Sec. 21. Means of shipment. For the duration of the present war and six 
months thereafter transportation services, including allowances specified in sec- 
tions 18 and 19 hereof, may be procured by the agency concerned from any avail- 
able common carrier: Provided, however, That the employee may have his effects 
moved by some means other than that selected by the Government by paying the 


difference between the charges under the means selected by the Government and 
the charges by the preferred means. 
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Section 3709, Revised Statutes, was amended by section 9 of the Ad- 
ministrative Expense Act, 60 Stat. 809, to read as follows: 

Unless otherwise provided in the appropriation concerned or other law, pur- 
chases and contracts for supplies or services for the Government may be made or 
entered into only after advertising a sufficient time previously for proposals, ex- 
cept (1) when the amount involved in any one case does not exceed $100, (2) 
when the public exigencies require the immediate delivery of the articles or per- 
formance of the service, (3) when only one source of supply is available and the 
Government purchasing or contracting officer shall so certify, or (4) when the 
services are required to be performed by the contractor in person and are (A) of 
a technical and professional nature or (B) under Government supervision and 
paid for on a time basis. Except (1) as authorized by section 29 of the Surplus 
Property Act of 1944 (50 U.S.C. App. 1688), (2) when otherwise authorized by 
law, or (3) when the reasonable value involved in any one case does not exceed 
$100, sales and contracts of sale by the Government shall be governed by the 
requirements of this section for advertising. 


The language of section 21 of Executive Order 9805, supra, “from 
any available common carrier” is identical with that found in section 
5 of Executive Order 8588 of November 7, 1940, as amended by Part I 
of Executive Order 9587 of July 6, 1945, which latter regulations con- 
trolled the movement of household effects at Government expense until 
November 1, 1946. Prior to the amendatory order of July 6, Executive 
Order 8588 provided that “Shipment shall be made by the most eco- 
nomical means” and section 3709, Revised Statutes, was applicable 
to shipments of household effects accomplished thereunder. The pri- 
mary purpose of incorporation of the less restrictive language in 
Executive Order 9587 was the elimination of competition, thus reliev- 
ing Federal agencies from the expense and delay occasioned by the 
need for determining the most economical means of shipment. The 
said revision automatically dispensed with the requirements of section 
3709, Revised Statutes, in the class of cases here involved, by virtue of 
the statutory exemption in section 321 (a) of the Transportation Act 
of 1940, approved September 18, 1940, 54 Stat. 954, as amended by the 
act of December 12, 1945, 59 Stat. 606 (49 U.S.C. 65), as follows: 

Notwithstanding any other provision of law, but subject to the provisions of 
sections 1 (7) and 22 of the Interstate Commerce Act, as amended, the full ap 
plicable commercial rates, fares, or charges shall be paid for transportation by 
any common carrier subject to such Act of any persons or property for the United 
States, or on its behalf, and the rate determined by the Interstate Commerce Com- 
mission as reasonable therefor shall be paid for the transportation by railroad of 
the United States mail; Provided, however, That any carrier by railroad and the 
United States may enter into contracts for the transportation of the United 
States mail for less than such rate: Provided further, That section 3709, Revised 
Statutes (U.S.C., 1934 edition, title 41, sec. 5), shall not hereafter be construed as 
requiring advertising for bids in connection with the procurement of transporta- 


tion services when the services required can be procured from any common car- 
rier lawfully operating in the territory where such services are to be performed. 


See, generally, 21 Comp. Gen, 510. 

In the light of the above, it is evident that under section 21 of 
Executive Order 9805 advertising is not required. However, it should 
be borne in mind that no provision in either the above-mentioned act 
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of September 18, 1940, as amended, or in Executive Order 9805, as 
amended, precludes the use of advertising in connection with the 
movement of household effects of Government employees where ad- 
ministratively such procedure is determined to be in the best interests 
of the United States. See, in that connection, section 22 of Part I 
of the Interstate Commerce Act, 49 U. S. C. 22, as amended by sections 
3 (c) and 3 (e), Title I, of the Transportation Act of 1940, 54 Stat. 
900, 901, and by the act of September 27, 1944, 58 Stat. 751 (Ch. 423), 
in effect, authorizing the Government to procure transportation serv- 
ices by advertising for bids, or otherwise, at rates or fares lower than 
the full applicable commercial rates or fares. 

Accordingly, the voucher may be certified for payment, if other- 
wise correct, and not in excess of applicable tariffs, notwithstanding 
the lack of adv ertising. 

The voucher is returned herewith. 


(B-81537] 


Compensation—Initial Salary Rate—Transfer from United 
Nations Relief and Rehabilitation Administration to Classi- 
fied Position 

The rule in 26 Comp. Gen. 368, to the effect that the initial salary rate of em- 
ployees in classified positions to which transferred, etc., may be fixed on the basis 
of the highest salary attained in any prior Government position, is not applicable 
where an employee transferred from a position with the United Nations Relief 
and Rehabilitation Administration—an international, rather than a Federal, 
agency—to a Classified position; instead, the employee is to be regarded as a 
new appointee entitled only to the minimum salary of the grade under rule 6 of 
section 6 of the Classification Act, as amended. 

Comptroller General Warren to the Chairman, Securities and Ex- 
change Commission, January 25, 1949: 


There has been considered your letter of November 8, 1948, in which 
it is stated that, effective February 2, 1948, an employee of the United 
Nations Relief and Rehabilitation Administration was transferred 
from a stenographic position in that Administration paying $2,450 
per annum tv a similar position in grade CAF-3 in the Securities and 
Exchange Commission at a salary rate of $2,394 per annum which, at 
that time, was the fourth salary step for the grade. It is stated that 
the appointment at a salary rate above the minimum rate for the grade 
appeared to have been in line with the decision of November 27, 1946, 
reported in 26 Comp. Gen. 368, which held, inter alia, that the initial 
salary rate of an employee in a classified position to which transferred, 
etc., within administrative discretion and availability of appropria- 
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tions, may be fixed at such a rate above the minimum of the grade as 
will not exceed the highest salary rate attained in any prior Govern- 
ment position. 

Upon subsequent review of the matter, it administratively was de- 
termined that the appointment should have been made at the then 
minimum salary rate for grade CAF-3, $2,168.28 per annum. Ac- 
cordingly, an administrative exception was raised totaling $78.12, 
representing the difference between the salary payments made at the 
rate of $2,394 per annum and $2,168.28 per annum for the period 
February 2, 1948, through June 6, 1948—the date when the employee 
was promoted to a higher grade. 

It appears that the employee now is on approved leave without pay 
and has to her credit with the Securities and Exchange Commission 
as unpaid salary an amount insufficient to cover the total amount of the 
exception. Upon notice that the unpaid salary should be applied 
against the alleged indebtedness and the additional amount remitted 
by her, the employee, in support of her objection to such action, points 
out that she was informed she would be paid the salary which she 
actually received; that she would not have accepted employment 
with the Securities and Exchange Commission at the minimum sal- 
ary for grade CAF-3; and that to collect an overpayment which oc- 
curred through no fault of hers seems unfair and unjust, and would 
result in severe hardship. : 

In view of the above facts you request to be advised (a) whether 
the administrative exception is proper in view of the employee’s state- 
ment that she did not agree to accept the position at the minimum 
salary of grade CAF-—3, and (b), if so, whether it is permissible to 
apply against the indebtedness the unpaid salary due the employee by 
the Commission. 

It may be stated, generally, that, irrespective of an employee’s rea- 
son for accepting a position which has been classified in accordance 
with the Classification Act of 1923, as amended, the employee may 
be paid only at a salary rate authorized by law to be paid for that 
position and, if an employee has been paid in excess of such salary 
rate, this Office has no alternative but to apply the law and disallow 
credit for excess payments, notwithstanding any hardship that may 
result from the erroneous administrative action. 15 Comp. Gen. 272: 
18 id. 223. Rule 6 of section 6 of the Classification Act of 1923, 42 
Stat. 1490, as amended, provides, in effect, that the only salary rate 
properly payable to persons receiving new appointments to positions 
which have been classified in accordance with the Classification Act 
of 1923, as amended, is the minimum salary rate provided for the 
grade in which the position has been classified. Hence, unless the 
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present case can be considered as coming within the purview of the 
rule stated in 26 Comp. Gen. 368, supra, the appointment to the posi- 
tion with your Commission must be regarded as a new appointment, 
and the initial salary rate payable was the minimum rate prescribed 
for the grade. 

The United Nations Relief and Rehabilitation Administration has 
been recognized in many decisions of this Office as being an inter- 
national agency, rather than a Federal agency. See 23 Comp. Gen. 
564; id. 744; 25 td. 38; 26 id. 15. Hence, not being a Federal agency, 
any salary received in that Administration properly may not be con- 
sidered in determining the salary initially payable to the employee 
here involved upon her appointment to a position in your Commission. 
Accordingly, under the facts stated, the administrative exception was 
proper. 

With reference to your question as to whether it is permissible to 
apply against the indebtedness the unpaid salary due the employee 
by the Commission, your attention is invited to the procedure pre- 
scribed in 16 Comp. Gen. 547 for following in this type of case. In 
accordance with that procedure, the claim for unpaid salary, to- 
gether with a complete administrative report and a reference to this 
decision, should be transmitted to the Claims Division, General Ac- 
counting Office, for adjustment and settlement. 


(B-982333] 


Contracts—Damages—Liquidated—Remission 


Where, under a contract containing a liquidated damage provision for delay in 
delivery, contractor defaulted in meeting the shippirg scueuule, thereby resulting 
in the accrual of liquidated damages in an amount in excess of the contract 
price, there is no legal basis for remitting any part of the liquidated damages 
that accrued to the Government in accordance with the liquidated damage pro- 
vision, which was made part of the contract to serve as the only practical 
measure of compensation to the Government for damage incident to delay in 
delivery. 


Comptroller General Warren to The Public Printer, January 25, 
1949: 

I have your letter of December 15, 1948, with enclosures, reenestine 
« decision as to the amount of liquidated damages, if any, chargeable 
to Speed Sort Systems on account of delay in performance of con- 
tract No. 11348, dated April 23, 1948. Among the enclosures with 
your letter is a voucher in the amount of $212.60, representing $195.03 
for 9,850 Immunology Studies plus $17.57 parcel post charges. 
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Under the terms of the contract Speed Sort Systems agreed to 
furnish 10,000 Immunology Studies in strict accordance with quota- 
tion No. 65326, dated April 19, 1948, and Government Printing Office 
specifications. With respect to deliveries the specifications attached 
to the contract provided that shipment would be made on or about 
May 20, 1948, and that liquidated damages of $5 per day would be 
assessed against the contractor if in default of the shipping schedule. 
Also, the specifications provide: 

Penalties and/or damages shall not be applied against the contractor for de- 
lays in delivery occasioned by acts of God, fires, floods, epidemics, quarantine 
restrictions, strikes, and freight embargoes: Provided, That the contractor shall, 
within 10 days from the beginning of such delay, notify the Public Printer in 
writing of the cause of the delay, who shall ascertain the facts and the extent 


of the delay, and his findings of facts thereon shall be final and conclusive on 
the parties hereto. 


In your letter it is stated that although delivery of this job was 
requested for May 20, 1948, the delivery date was extended by change 
order to May 25, 1948, to compensate for delay of the Government 
Printing Office in sending a copy of the order to the contractor. It 
is stated further that complete delivery was not made until August 1, 
1948 (apparently should be August 12, 1948), a delay of 79 days, and 
that liquidated damages accrued in the amount of $395, or $197 more 
than the contract price. Also, it is stated that the forms covered by 
the contract have been received and are now in use and that there is 
no showing that the Government sustained any actual damages as a 
result of the delay in delivery of the forms. 

The liquidated damage provision, quoted above, sets forth the cir- 
cumstances under which delay in delivery would be excused, and it 
is apparent therefrom that in order for any delay in performance 
to be excusable the cause of the delay must be found by the Public 
Printer to have been due to one or more of the causes specified. The 
delay in performance is not shown to have been due to any of the 
causes in the contract as a basis for an extension of the performance 
time. Hence, the sole question is whether under the facts and cir- 
cumstances now of record in the matter there is any legal basis for 
giving less than full force and effect to the liquidated damage pro- 
vision in the contract. 

Where. at the time a contract is executed, it is difficult or impracti- 
cable to calculate the damage which might result from a delay in per- 
formance beyond the date agreed upon, reasonable agreements for 
liquidated damages uniformly are upheld. Kothe v. R. C. Taylor 
Trust, 280 U.S. 224: Robinson v. United States, 261 U.S. 486: Wise v. 
United States, 249 U. S. 361; United States v. Bethlehem Steel Cox 
205 U.S. 105; Sun Printing & Publishing Assn. v. Moore, 183 U.S. 
642; Consolidated Flour Mills Co. v. File Bros. W. Co., 110 F. 20 926; 
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Bankers’ Surety Co. v. Elkhorn River Drainage Dist., 214 F. 342. 
That is, once the parties have agreed between themselves with respect 
to the amount payable in the event of delay, the courts are strongly 
inclined to enforce the agreement as it is written. See, in addition 
to the cases cited immediately above, 25 Columbia Law Review 277 
and authorities cited therein. Nor is it material to the legality of 
such a provision that in a particular case no actual damage can be 
shown to have resulted from the breach. Southern Pac. Co. v. Globe 
Indemnity Co., 21 F. 2d 288; United States v. Kanter, 187 F. 2d 828; 
Frick Co. v. Rubel Corporation, 62 F. 2d 765. 

There is, however, a line of cases wherein the provision for liqui- 
dated damages has been held to be unenforceable as constituting a 
penalty rather than compensation for damage. In order for a case 
to fall in this category it must appear that the fixed sum stipulated 
is plainly without reasonable relation to any probable damage which 
could follow from a delay in performance. Kothe v. R. C. Taylor 
Trust, supra. Also, see 16 Comp. Gen. 344, and cases cited therein. 

The record in the present case does not indicate how urgently the 
printed matter covered by the order was needed by the administrative 
office involved ; nor is there evidence bearing upon the extent or nature 
of the damage which might have been anticipated. However, the face 
of the contract, viewed as of the date it was consummated, would not 
stamp the liquidated damage provision either as unconscionable or un- 
reasonable, See “Liquidated Damages,” 17 Virginia Law Review 103, 
113, and cases cited therein. Also, in matters of this kind, there is a 
presumption, arising from the very existence of a provision in a con- 
tract, that its adoption was premised upon due consideration for all 
attendant circumstances. Stated more particularly, it must be as- 
sumed, in the absence of compelling evidence to the contrary, that this 
liquidated damage provision with all its component terms, including 
the rate stipulated, was consciously and deliberately made part of the 
contract to serve as the only practical measure of compensation to the 
Government for damage incident to delay in delivery. Somewhat the 
same principle was followed by the court in Detroit Edison Co. v. 
Wyatt Coal Co., 1 F, 2d 788, 789, wherein it was stated: 

* * * The contract is impressed with a strong presumption that the officers 
and counsel of these large corporations knew the meaning of the language they 
used and intended what they said. * * * The courts will disregard the ex- 


pressed intention of the parties to provide for such liquidated damages only 
when the principle of compensation is evidently disregarded. 


Accordingly, I have to advise that in the case you present and on 
the record now before me there is no authority to remit any part of the 
liquidated damages accrued to the Government on account of the delay 
in delivery. 

The voucher and supporting papers are returned herewith, 


846952-—49 30 
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[B-80764] 


Retirement—Redeposit of Deductions—lInterest 


Under sections 7 (c) and 12 (6) (2) of the Civil Service Retirement Act, as 
amended, requiring the charging of interest on redeposits of retirement deduc- 
tions except for periods an employee was separated from the service, an em- 
ployee who entered the armed forces is not to be regarded, in consonance with 
section 5 of the act, as separated from the service, so that redeposits of retire- 
ment deductions previously refunded to him must be made with interest computed 
over the period of service with the armed forces. 

Comptroller General Warren to the President, United States Civil 


Service Commission, January 27, 1949: 


Reference is made to your letter dated October 7, 1948, relative to 
the case of an employee who accepted a commission in the Regular 
Army in February 1947, shortly after his reemployment in the civilian 
service upon release from active duty in the armed forces during 
World War II. 

You state that the officer now desires to redeposit the retirement 
deductions which previously were returned to him, and you request 
to be advised whether the officer should be considered as separated 
from the civilian service from and after February 1947, for the pur- 
pose of permitting the redeposit to be made without interest being 
charged after such date of entrance into the military service, or 
whether he should be considered as continuing in his civilian posi- 
tion in a furlough status and interest charged on the redeposit from 
and after said date. Also, you request a decision on the following 
question : 

(2) If the individual making the redeposit had enlisted in the armed forces 
.of the United States subsequent to June 24, 1948, under circumstances which 
would entitle him to restoration under section 9 (g) (1) of the Selective Service 
Act of 1948 (Public Law 759, 80th Congress, approved June 24, 1948), should 
or should not interest be charged for the period from and after the date of 
entrance into the military service? 

Section 5 of the Civil Service Retirement Act of May 29, 1930, 
as amended by section 1 of the act of November 9, 1945, 59 Stat. 577, 
reads in part as follows: 


No officer or employee to whom this Act applies who during the period of any 
war, or of any national emergency as prociaimed by the President or declared 
by the Congress, has left or leaves his position to enter the armed forces of the 
United States shall be considered as separated from such position for the pur- 
poses of this Act by reason of his service with the armed forces of the United 
States. This paragraph shall not be so construed as to prevent the payment 
of refunds as provided by section 7 (a) or 12 (b) of this Act. 


The provisions of sections 7 (a) and 12 (b) referred to above—now 
contained in sections 7 (a) and 12 (b) (1) of the said Retirement 
Act, as amended by the act of February 28, 1948, 62 Stat. 52, 54—are 
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directed to the matter of refwnd of amounts to the credit of indi- 
viduals in the retirement fund upon their becoming separated from 
the service. However, the matter of redeposit of refunds, such as in- 
volved here, is governed by the provisions of sections 7 (c) and 12 (b) 
(2) of the said Retirement Act, as amended by the act of February 
28, 1948, 62 Stat. 52,54. Said section 7 (c) reads as follows: 


(c) All amounts returned to an officer or employee under this subsection must, 
upon reinstatement, retransfer, or reappointment to a position within the pur- 
view of this Act, be redeposited, together with interest at 4 per centum per 
annum to December 31, 1947, and 3 per centum per annum thereafter, com- 
pounded to December 31 of each year, by such officer or employee before he may 
receive any credit for the service covered by the refund. Such interest shall 
not be required for any period during which the officer or employee is separated 
from the service. 


Identical provisions are contained in the said section 12 (b) (2). 


It seems clear that the provisions of section 5, swpra, authorizing 
the payment of refunds as provided by sections 7 (a) and 12 (b) to 
an employee who entered the armed forces, even though he was not 
to be considered as separated from the service, have no effect upon the 
provisions of sections 7 (c) and 12 (b) (2). Consequently, under the 
plain provisions of the said section 5, an employee who enters the 
armed forces under the circumstances there stated—while entitled to 
a refund of the amount to his credit in the retirement fund—is not 
separated from the service and, therefore, any redeposit must be with 
interest computed over the period of service with the armed forces, 

Your questions are answered accordingly. 


[B-82422] 


Courts—Jurors—Subsistence Allowance for Daily Travel 


The proviso to section 2 of the act of April 26, 1926, as amended, authorizing 
the payment of subsistence at the rate of $2 per day in lieu of “additional 
necessary daily transportation expenses” to jurors in the United States courts, 
has reference only to the payment of the commuted allowance for daily travel 
to and from court subsequent to the initial travel at the beginning of the 
term of service and prior to the travel home at the end of such selvice, and 
does not authorize such payment for travel to and from court at the beginning 
and at the end of the term of service. 


Comptroller General Warren to the Directer, Administrative Office 
of the United States Courts, January 31, 1949: 

Reference is made to your letter of December 22, 1948, enclosing 
copies of letters from the Clerk of the United States District Court 
for the Northern District of Indiana and the Clerk of the United 
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States District Court for the Western District of South Carolina, in 
which they request your advice regarding the application of the pro- 
viso in Public Law 779, 80th Congress, approved June 25, 1948, 62 
Stat. 1016, relative to the payment to jurors of allowances for sub- 
sistence and additional necessary daily transportation expenses. You 
request an expression of the views of this Office on the questions raised 
in the said letters. 

It appears from the letters that the questions involved arose after 
receipt by the clerks of Bulletin No. 358, dated December 10, 1948, 
issued by you after your receipt of Office decision dated December 7, 
1948, B-81320, 28 Comp. Gen. 350, relative to the payment to jurors 
of additional necessary daily transportation expenses under the pro- 
visions of said act of June 25, 1948. 

Section 2 of the act provides, in part, that jurors in the United 
States District Courts, with certain exceptions, shall receive for actual 
attendance at the place of trial or hearing of any court or courts, 
and for the time necessarily occupied in going to and returning from 
the place of trial or hearing, either at the beginning and end of service 
or at any time during the same, $5 per day during such attendance, 
The said section further provides for an allowance of five cents per 
mile for travel of jurors from their places of residence to and from the 
place of trial or hearing at the beginning and at the end of the term 
of service, with the proviso: 

* * * That for additional necessary daily transpertatiom expenses, the cost 
of travel by common carrier shall be allowed not to exceed $2 per day, or if it 
is not practicable to travel by common carrier a rate of 5 cents per mile shall 
be allowed but not to exceed $2 per day, or if daily travel appears impracticable 
subsistence of $2 per day shall be allowed * * * 

The letter of the clerk of the United States District Court for the 
Western District of South Carolina refers to situations where jurors 
are required to leave home the day before in order to attend court at 
its convening the next day, and to occasional situations where a juror 
is unable to reach his home until the day following adjournment of 
court, the clerk’s letter stating that, in those cases, the juror is allowed 
the attendance fee of $5 and a subsistence allowance of $2 a day for 
the days in travel as well as for the days in attendance upon court. 
The clerk asks specifically for instructions as to whether the subsistence 
allowance of $2 per day may be paid to jurors where they attend court 
for one day only. In that connection, he refers to a specific instance 
where the court was in session for one day only on which day it 
adjourned early in the afternoon. He states that most of the jurors 
left home in the morning and returned there on the afternoon of the 
same day and that some of the jurors could have made daily trips 
between the court and home had court continued for several days and, 
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in a number of instances, such additional travel would have amounted 
to less than $2 per day. The clerk asks whether, if the subsistence 
allowance of $2 per day is paid for one day to any juror, it should be 
paid to all jurors, except those who reside in the place of holding court. 

The clerk of the United States District Court for the Northern 
District of Indiana appears to be in doubt as to whether jurors who 
reside so far from the place of holding court that they find it necessary 
to leave home the day before in order to be present at the court session 
the following day should receive subsistence pay of $2 a day for the 
day of leaving home as well as for the following day or only for the 
latter. She also appears to be in doubt as to whether a juror who 
sits in a case late at night and, for that reason, would not arrive 
home until well after midnight is entitled to be paid subsistence for the 
extra day—that is, after midnight—stating that, in such cases, her 
office has always paid the attendance fee for the extra day. However, 
she states that the question now arises as to whether, in such cases, a 
juror would also be entitled to subsistence for the extra day. 

The above-quoted proviso of the act of June 25, 1948, has no re- 
lation to travel to and from court at the beginning and at the end of 
a term of service. Travel for such purpose at the rate of five cents 
a mile, without a maximum limitation as to amount, is authorized by 
the provision immediately preceding the quoted proviso. By its ex- 
press terms, the proviso relates to “additional necessary daily trans- 
portation”—which reasonably interpreted can only mean daily travel 
to and from court subsequent to the initial travel at the beginning of 
the term of service and prior to the travel home at the end of such 
service—and to subsistence in lieu of such additional daily travel. See 
B-81320, December 7, 1948, supra. Accordingly, while a juror who 
must leave his home the day before court convenes in order to be 
present at the opening of court the next day is entitled to an attendance 
fee of $5 for the day of travel, plus a travel allowance of five cents 
per mile, there is no basis for allowance of subsistence to the juror 
for such day. 

With reference to the matter of jurors who attend court for only 
one day, it is stated in the case referred to that the court was in session 
but one day. It, therefore, is understood that the one day involved 
constituted the whole term of service. If so, the travel between home 
and court would obviously be travel at the beginning and end of the 
term of service. Such being the case, the jurors would be entitled to 
the allowance of five cents per mile provided in the act for such travel 
but, as indicated above, the proviso of the act would have no applica- 
tion. Hence, there is no basis for allowance of subsistence in such 
cases. 





442 DECISIONS OF THE COMPTROLLER GENERAL [28 


With reference to the case of a juror who is required to sit in a 
case late at night, thereby being prevented from arriving home until 
well after midnight, and the question as to whether in such a case 
the juror is entitled to subsistence for the extra day—that is, after 
midnight—it is understood that such question contemplates a situation 
where the term of service has ended and the juror is not required to 
return to court the next day. For the reasons hereinbefore stated, 
no subsistence payment is authorized for the extra day. 
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CB-73347] 


Exchange or Sale of Used Equipment 


Under the provisions of section 8 of the administrative expense statute of August 
2, 1946, authorizing application of the proceeds of sale of used vehicles, ete., 
toward the purchase of new similar items, old equipment of the Public Roads 
Administration which is used seasonally may be sold at the end of the season 
and the proceeds thereof applied toward the purchase of new similar items 
later in the fiscal year in replacement of the old equipment, provided an ad 
ministrative determination to that effect be made at the time of sale and that 
accounting documents fully describe each transaction. 27 Comp. Gen. 54), 
modified. 


Comptroller General Warren to the Administrator, Federal Works 
Agency, February 2, 1949: 


Consideration has been given to your letter of December 29, 1918, 
referring to the final paragraph of decision of this Office dated March 
22, 1948, B-73347, 27 Comp. Gen. 540, in which it was pointed out 
that, under section 8 of the act of August 2, 1946, 60 Stat. 808, 809, 
it is only in connection with the purchase of motor propelled vehicles, 
etc., that there is permitted the application of the proceeds of old or 
used similar equipment and that there must be some action toward 
the purchase, by the issuance of an order or requisition, if not the 
actual consummation of the purchase before the proceeds of the sale 
may be applied. 

It is stated in your letter that much of the work of the Public Roads 
Administration is of a seasonal character involving the construction of 
forest highways and park roads in mountainous areas; that the 
working season varies greatly with geographical location, weather 
conditions and type of work, in some sections, such season only lasting 
five months; and that, at the end of the working season, when the 
equipment is returned to your equipment depots, it is the practice to 
inspect it and determine whether it should be repaired or replaced. 
It is further stated that, when replacements are then decided on, it 
is in the interest of the Government to sell the equipment in the fall 
and not to purchase the new equipment until the next sprirg when it 
will be needed; that this procedure eliminates storage costs during 
the off-season months or, where storage space is not available, the de- 
preciation—at Government expense—of the used equipment due to 
exposure to the elements. Also, it is stated that, by selling the equip- 
ment at the end of the working season, its depreciation at Govern- 
ment expense—due to the additional age of the equipment if held until 
the beginning of the next construction season—is avoided and that, 
by purchasing the new equipment at the commencement of the new 
season, improved models of the various types of equipment may be 
procured. It is pointed out further that the sale of the used equip- 
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ment prior to issuance of orders for replacement under such con- 
ditions is to the advantage of the Government and would not indicate 
that the old equipment is surplus and the proceeds of sale for covering 
into miscellaneous receipts. You request that, where old equipment 
of the Public Roads Administration, used seasonally, is disposed of 
prior to the issuance of purchase orders for replacement, the proceeds 
of sale be credited to the receipt account “806690 Deposits, Proceeds 
of Sale, Motor-Propelled Vehicles, etc., 19— Federal Works Agency. 
Public Roads Administration”; that the schedules of coilections in 
such instances indicate that the moneys cover proceeds of sale of 
equipment at end of the construction season and that administrative 
determination has been made to purchase similar equipment in the 
fiscal vear and that subsequent accounting documents provide proper 
cross identification. 

The act of August 2, 1946, supra, permits the use of proceeds of 
sale of used equipment in connection with the purchase of similar 
items and the purpose of such section, as shown on page 6 of House 
Report No. 2186 and Senate Report No. 1636, 79th Congress, 2d 
Session, was to make permanent the provision in the then current 
Independent Offices Appropriation Act whereby there was authorized 
the exchange or sale of equipment at the time replacements are pur- 
chased, crediting the sale or trade-in value against the purchase price. 
Accordingly, the proceeds of sale of the old equipment may be used 
only where the equipment purchased is similar to and in replacement 
of the old equipment. There appears no statutory requirement that 
the sale or exchange of the old equipment be simultaneous with the 
purchase of the replacement equipment and the sale or exchange may 
precede in point of time or be subsequent to the purchase. 26 Comp. 
Gen. 729. However, it appears clear that the equipment purchased 
must be a replacement for the old equipment and be a similar item 
(23 Comp. Gen. 931) and that, unless a showing to that effect is made, 
the proceeds of sale of the old equipment may not be applied against 
the purchase price of the replacement. Also, it would appear that 
the proceeds of sale should have no greater period of availability for 
obligation than the appropriation used to defray the balance of the 
purchase price. Applying these standards to the proposals advanced 
by you, I perceive no legal objection thereto. Accordingly, if it be 
shown on the schedule of collections that the moneys cover the sale 
of equipment, and that administrative determination has been made 
to purchase similar equipment later in the fiscal year, no objection 
will be interposed by this Office to deposit of the amount into the 
receipt account involved. Also, if such purchase is actually con- 
summated or the fund legally obligated by contract obligation during 
the period of availability of the appropriation used to defray the 
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balance of the purchase price, no objection will be made to use of 
the proceeds of sale toward purchase of the replacement provided 
that a sufficient showing is made to that effect and to enable a de- 
termination to be made that the items are similar. The decision 
published in 27 Comp. Gen. 540 is modified accordingly. 


CB-79129] 


Compensation—Postal Service—Transfers—Initial Salary 
Rates and Service Credits 


The provisions of section 15 (f) of the Postal Service pay statute of July 6, 1945, 
authorizing the Postmaster General, in his discretion, to transfer clerks, or city 
carriers, to the position of clerk at division headquarters and other posts of duty 
of post-office inspectors and to fix the “employees’” initial salary rates, when 
considered in conjunction with section 1 of the act defining the term “employees” 
as those paid from Postal Service field appropriations, are not applicable to em- 
ployees who are compensated from departmental funds and who are under differ- 
ent salary classifications and leave systems from field service employees. 28 
Comp. Gen. 229, amplified. 


Railway postal clerks who are transferred from the field service to the depart- 
mental service and thereafter retransferred to their former status as railway 
postal clerks are not entitled under the service credit provisions of the act of 
June 19, 1948, to count any part of their service as departmental personnel toward 
their meritorious grades upon their return to the field service, said act having 
reference to field service positions, only. 28 Comp. Gen. 213, amplified. 


Comptroller General Warren to the Postmaster General, February 
4, 1949: 


Reference is made to your letter of November 12, 1948, file reference 
No. 3, requesting review of that part of decision of October 8, 1948, 
B-79129, 28 Comp. Gen. 229, to you, wherein this Office expressed a 
reluctancy to hold that section 15 (f) of the Postal Employees Pay 
Act of 1945, Public Law 134, 59 Stat. 435, 451, applies to departmental 
clerks. 

Section 15 (f) of the said act provides as follows: 


Whenever in the discretion of the Postmaster General the needs of the service 
require such action, he is authorized to transfer clerks, or carriers in the City De- 
livery Service to the position of clerk at division headquarters and other posts of 
duty of post-office inspectors at a salary not to exceed $2,300 when the salary of 
the employee being transferred is less than $2,300, and when the salary of the 
employee being transferred is equal to or greater than $2,300, such employee 
may be transferred at not less than the salary received in the position from which 
transferred. After such transfer is made effective, employees so transferred 
shall be eligible for promotion to the grades of salary provided herein for clerks: 
at division headquarters and other posts of duty of post-office inspectors. (Sal- 
ary rate of $2,300 has been increased by subsequent legislation.) 


You state that the legislative history of Public Law 134 and “the 
wording of the act itself” fail to reveal any legislative intent to dif- 
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ferentiate in section 15 (f) between clerks in the field service and 
those in the departmental service of the Post Office Department; that 
the purpose of adopting the language of section 15 (f) was to broaden 
the sources—previously limited by a similar statutory provision con- 
tained in the act of February 28, 1925, 43 Stat. 1055, 1056—from which 
employees under the jurisdiction of the Postmaster General could be 
transferred to clerical positions in the Inspection Service: that there 
was no intention to exclude clerks employed in the Post Office Depart- 
ment proper form the operation of that section; and that transfers of 
personnel between the various branches of the Postal] Establishment, 
field and departmental, are made at will whenever administratively 
advisable. 

Further, you point out that the purpose of section 15 (f) was to 
give the department discretion to offer an incentive promotion to out- 
standing employees to induce them to transfer to the Inspection Serv- 
ice; that departmental employees are in a position to acquire special 
knowledge and training through their work in the department, par- 
ticularly if employed in the Bureau of the Chief Inspector, which 
increases their value to field offices of the Inspection Service; and 
that to exclude departmental employees from the operation of section 
15 (f) would eliminate a source from which experienced personnel 
can be obtained “and would also be a nullification of the discretion 
given the Postmaster General by law.” 

While it well may have been the intention of the officials at the time 
of framing the provision under consideration that it be all inclusive, 
and thus include within its scope departmental employees, the word- 
ing of the act does not bear out as an actual fact that such was the 
congressional intent at the time of enactment thereof. Section 1 of 
Public Law 134, 59 Stat. 435, of which section 15 (f) is a part, spe- 
cifically provides that the “term ‘employees’ wherever used in this 
Act shall include officers, supervisors, special-delivery messengers in 
offices of the first class, and all other employees paid from field ap- 
propriations of the Postal Service.” [Italics supplied.] In the face 
of that language, and in the absence of any qualifying language in 
section 15 (f), this office sees no legal justification for the view that 
section 15 (f) covers a different class of employees than those em- 
braced generally by the involved act, namely, “employees paid from 
field appropriations of the Postal Service.” It necessarily follows that 
those employees of the Post Office Department who not only are com- 
pensated from departmental funds, but also are under different salary 
classification and leave systems from employees of the field service, 
do not fall within the scope of the section of the statute here under con- 
sideration. See, generally, the breakdown in the Post Office Appro- 
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priation Act, 1949, 62 Stat. 408, 416, between departmental and field 
appropriated moneys. 

With respect to the decision of September 30, 1948, B-79955, 28 
Comp. Gen. 213, to you—and to which you refer in your letter of 
November 12, 1948—you are advised that nothing in that decision 
was intended to be construed as holding that Public Law 674 of 
June 19, 1948, 62 Stat. 484, covers both field and departmental service. 
It was assumed from the statement in paragraph 6 of your letter of 
September 3, 1948, reading “They have served continually in the 
postal service under the Second Assistant,” that no transfer to the 
departmental service of the personnel specified in said paragraph 
6 had been consummated in the usual sense, and that under the ad- 
ministrative action taken, the employees actually had been con- 
tinued in the postal service. By way of clarification of the con- 
clusions reached in said decision of September 30, you are informed 
that, if it be a fact that the personnel mentioned in paragraph 6 of 
your letter of September 3 actually were transferred from the field 
service to the departmental service, no part of the service as depart- 
mental personnel may be counted toward their meritorious grades 
upon their return to the field service. In that connection, see, gen- 
erally, section 3 of Public Law 674, supra, 62 Stat. 485. 

Accordingly, in the light of the foregoing the conclusion reached in 
the decision of October 8, 1948, to the effect that section 15 (f) is not 
applicable to departmental clerks, must be adhered to. 


(B-82529] 


Foreign Aid Purchases—Commodities Procured Within 
U. S.—Cost Limitation Evidence Requirements 


The provisions of section 202 of the Foreign Aid Appropriation Act, 1949, pro- 
hibiting the purchase in bulk of any commodities at prices higher than the 
market price prevailing in the United States at the time of the purchase ad- 
justed for differences in the cost of transportation to destination, quality and 
terms of payment, are applicable to such purchases by the Department of the 
Army from sources within the United States. 


Where commodities are purchased in bulk under negotiated contracts entered 
into by the Department of the Army with funds made available by the Foreign 
Aid Appropriation Act, 1949, there should be furnished prima facie evidence 
as to compliance with the market price provisions of section 202 of said act, 
such as a certificate executed by the supplier, certifying officer, disbursing officer, 
or contracting officer that the market price provisions of section 202 have not 
been violated; however, where such commodities are purchased as a result 
of advertising for competitive bids, evidence of that procedure will be accepted 
as establishing prima facie compliance with said section 202. 


Payments from funds made available by the Foreign Aid Appropriation Act, 
1949, to cost-plus-a-fixed-fee contractors operating Department of the Army 











448 DECISIONS OF THE COMPTROLLER GENERAL (28 


plants producing ammonium nitrate fertilizer, and to fixed price contractors 
producing nitrogenous fertilizer from anhydrous ammonia furnished free of 
charge by the Government—being for raw materials, labor, and services in op- 
erating the plants, or in the nature of processing charges, rather than for 
purchases of commodities in bulk—need not be supported by evidence of com- 
pliance with section 202 of said act prohibiting the purchase in bulk of any 
commodities at prices in excess of the prevailing United States market price. 


Comptroller General Warren to the Secretary of the Army, Febru- 
ary 7, 1949: 


Reference is made to letter dated December 24, 1948, from the As- 
sistant Secretary of the Army, requesting to be advised with respect 
to the applicability of section 202 of the Foreign Aid Appropriation 
Act, 1949, Public Law 793, approved June 28, 1948, 62 Stat. 1059, 
to certain expenditures made by the Department of the Army from 
funds appropriated by that act. 

Section 202 of the Foreign Aid Appropriation Act, 1949, provides 
that no funds made available thereunder shall be used for the pur- 
chase of commodities “at prices higher than the market price pre- 
vailing in the United States at the time of the purchase adjusted 
for differences in the cost of transportation to destination, quality and 
terms of payment.” In decision of this Office dated August 4, 1948, 
B-78649, to the Administrator, Economic Cooperation Administra- 
tion, it was held that, in connection with the administration of sec- 
tion 202 and the audit of vouchers by this Office, certificates from 
suppliers—stating that, to the best of their knowledge and belief 
and on the basis of information obtained from sources available to 
them, the price charged for commodities was no higher than the price 
specified in section 202—would be accepted as sufficient to relieve 
such suppliers, among others, from liability for violations of that 
section in the absence of fraud or bad faith. The Assistant Secretary 
of the Army, in his letter of December 24, 1948, requests to be advised 
whether such certificate is required to be furnished in the case of 
purchases by the Department of the Army from sources in the United 
States. In connection therewith, it is stated that purchases by the 
Department of the Army are by formal advertising or negotiation 
under the provisions of Public Law 413, approved February 19, 1948, 
62 Stat. 21. 

It is suggested in the Assistant Secretary’s letter that the language 
of section 202 indicates it was intended to apply only to purchases in 
foreign countries, or by foreign governments in the United States, 
and, consequently, would not be applicable to purchases in the United 
States by the Department of the Army. The question as to the ap- 
plicability of section 202 of the Foreign Aid Appropriation Act, 1949, 
to purchases made within the United States was not considered di- 
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rectly in the decision B-78649 of August 4, 1948. However, it was 
stated in said decision that it was evident from the legislative history 
of the Foreign Aid Appropriation Act, 1949, that the prohibition in 
section 202 thereof was intended as a general price limitation to 
prevent extravagant spending of money appropriated by the act, 
and it seems evident that, if purchases within the United States— 
either by agencies of the United States or by foreign governments— 
were to be made without regard to prevailing United States market 
prices, the general purpose of the section might well be defeated. Ac- 
cordingly, it is my opinion that the provisions of section 202 of the 
Foreign Aid Appropriation Act, 1949, are applicable to purchases 
by the Department of the Army from sources within the United 
States. 

In the letter of December 24, 1948, it is requested further that, 
in the event section 202 of the Foreign Aid Appropriation Act, 1949, 
be heid »pplicable to purchases from sources within the United States, 
a decision be rendered on the following specific questions: 

a. Would the certificate be required on vouchers presented by Cost-Plus-A- 
Fixed Fee Contractors, operating Department of the Army plants producing 
alumerium nitrate fertilizer; that is, on cost contracts? 

b. Would the certificate be required on vouchers presented in connection with 
the precurement of nitrogenous fertilizer by the Department of the Army? 
These contracts are Fixed Price Contracts under which the Government sup- 
plies anhydrous ammonia on a “free-issue” basis and in return receives end 
items such as ammonium sulphate or ammonium phosphate sulphite. In these 
cases it would be difficult, if not impossibie, to properly compare the price the 
Departivent of the Army is paying tor these end items with prevailing market 
ye, Menke the certificate be required on vouchers presented by Fixed Price 
Contractors, operating under contracts entered into as a result of formal ad- 
vertising or negotiations? 

With respect to said questions, it may be stated generally that, since 
section 202 of the Foreign Aid Appropriation Act, 1949, requires 
that funds made available thereunder shall not be used for the pur- 
chase in bulk of any commodities at prices in excess of the prevailing 
United States market price, the certificate hereinbefore mentioned 
was authorized to be used for audit purposes as prima facie evidence 
of compliance with section 202 of the act. Other evidence establishing 
prima facie compliance with section 202 would equally be acceptable 
to this Office. For example, in the case of a purchase by the Depart- 
ment of the Army this Office would accept a statement by the certify- 
ing officer, disbursing officer, or contracting officer involved that the 
price paid was not in excess of the prevailing United States market 
price as prima facie evidence, for audit purposes, of compliance with 
the statutory requirement. 

In specific answer to question (c), quoted above, you are advised 
that, in the case of negotiated contracts for the purchase in bulk of 
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commodities, prima facie evidence as to compliance with section 202 
of the Foreign Aid Appropriation Act, 1949, should be furnished. 
However, in those cases where commodities are purchased by the De- 
partment of the Army as a result of advertising for competitive bids, 
evidence of such procedure will be accepted by this Office as establish- 
ing prima facie compliance with section 202 of the act. 

With respect to question (a), involving payments under cost-plus- 
a-fixed-fee contracts for the production of ammonium nitrate ferti- 
lizer, and question (b), involving payments under fixed price contracts 
for the production of nitrogenous fertilizer from anhydrous ammonia 
furnished free of charge by the Government to the contractors, it may 
be noted that section 205 of the Foreign Aid Appropriation Act, 1949, 
62 Stat. 1059, specifically recognizes the authority of the Depart- 
ment of the Army to operate plants for the production of nitrogenous 
fertilizer, both for occupied and nonoccupied areas, and requires that 
not less than 50 per centum of the United States export requirements 
of such fertilizer for nonoccupied areas shall come from such plants. 
So far as concerns plants operated by the Department of the Army 
for the production of fertilizer under cost-plus contracts, it appears 
tnat payments under such contracts are for raw materials, labor, and 
services in operating the plants, rather than for the “purchase in bulk 
of any commodities” to be used in connection with the programs 
appropriated for by the Foreign Aid Appropriation Act, 1949. Hence, 
payments under such cost-plus contracts would not appear to come 
within the purview of section 202 of the act. Similar considerations 
would appear to apply in the case of fertilizer produced by contractors 
under fixed price contracts from raw material supplied by the Gov- 
ernment. Payments under such contracts, even though made on the 
basis of a fixed price per ton, appear to be essentially in the nature of 
processing charges for converting the Government-furnished raw 
material into a finished product, and not amounts paid on account of 
the purchases of commodities as such. Accordingly, you are advised 
that payments under the two types of contracts mentioned need not 
be supported by evidence of compliance with section 202 of the For- 
eign Aid Appropriation Act, 1949. 


CB-82429] 


Aviation Officer Lump-Sum Payments—Officer Appointed 
to Grade of Warrant Officer 


The lump sum authorized by section 2 of the act of June 16, 1936, as amended, 
to be paid Air Corps Reserve officers who, upon release from active duty, have not 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 451 


been “selected for commission” in the Regular Army may be paid in the case of 
an Air Corps Reserve oflicer who, upon release from active duty, was selected 
for appointment to the grade of warrant oflicer in the Regular Army. 


Assistant Comptroller General Yates to Capt. H. J. Herrick, U.S. Air 
Force, February 9, 1949: 


There has been received by second indorsement dated December 
22, 1948, from Headquarters, United States Air Force, your letter of 
November 2, 1948 (file 016-ABGFIN/HGH/JAB/rfw), forwarding 
a pay and allowance voucher, together with related papers, for deci- 
sion as to whether payment thereon is authorized, the voucher being 
stated in favor of Joseph E. Pung, major, USAFR, AO-342974, in 
the amount of $3,477.77, covering lump-sum payment under the pro- 
visions of section 6 of the act of June 3, 1941, 55 Stat. 240, as amended, 
10 U.S. C., Supp. I, 300a, based on his service as an Air Corps Reserve 
officer during the period from July 10, 1941, to June 23, 1948. 

It appears from report dated July 23, 1948, from The Adjutant 
General of the Army, submitted with the voucher, that the officer was 
transferred to the Air Corps Reserve February 14, 1940, as a second 
lieutenant and is now a lieutenant colonel, United States Air Force 
Reserve (inactive) ; that he was on active duty under his commission 
as an Air Corps Reserve officer from July 10, 1941, to July 1, 1948, 
when he was relieved from active duty by reason of demobilization, 
and that he was selected for appointment to the grade of warrant 
officer, junior grade, Regular Army, upon final honorable termination 
of active duty as a commissioned officer in the Air Corps Reserve. A 
copy of Special Orders No. 134, Department of the Army, dated July 
6, 1948, shows that the officer was appointed a warrant officer, junior 
grade, United States Air Force, effective July 12, 1948. 

Inasmuch as the officer was selected for appointment to the grace 
of warrant officer, junior grade, in the Regular Army, and since the 
pertinent statute does not authorize payment of the lump sum to 
reserve officers “selected for commission in the Regular Army,” doubt 
is expressed as to the propriety of payment of the voucher. 

Section 11 of the act of April 3, 1939, 53 Stat. 559, amended section 
2 of the act of June 16, 1936, 49 Stat. 1524, to read as follows: 

Any Air Corps Reserve officer who has not been selected for commission in the 
Regular Army shall be paid upon release from active duty following the termina- 


tion of any period of active duty of three years or more in duration a lump sum 


of $500 which sum shall be in addition to any pay and allowances which he may 
otherwise be entitled to receive. 


Section 6 of the act of June 3, 1941, 55 Stat. 240, amended the above- 
quoted provisions to read as follows: 


Whenever any Air Corps Reserve officer who has not been selected for commis- 
sion in the Regular Army is released from active duty that has been continnous 
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for one or more years, he shall be paid a lump sum of $500 for each complete year p 
of active service as such officer, and if released from active duty otherwise than 
upon his own request, or as a result of ineflicient or unsatisfactory service as a 
determined by the Secretary of War, such lump-sum payment shall be prorated le 
for fractional parts of each year of such active service. The lump-sum payments ; 
herein authorized shall be in addition to any pay, allowances, compensation, or sl 
benefits which such officers may otherwise be entitled to receive. [Italics C 
supplied. ] le 

Section 13 (c) of Public Law 759, approved June 24, 1948 (62 Stat. 0 
623), provides that: s 

(c) In computing the lump-sum payments made to Air Force reserve cfficers h 
under the provisions of section 2 of the Act of June 16, 1936, as amended (U.S. C., a 
title 10, sec. 300a), * * * no credit shall be allowed for any period of active 


service performed from the effective date of this title [June 24, 1948] to the date V 
on which this title shall cease to be effective. Each such lump-sum payment shall 
be prorated for a fractional part of a year of active service in the case of any 


reserve officer subject to the provisions of either such section, if such reserve ] 
officer performs continuous active service for one or more years (inclusive of such 
service perrormed during the period in which this title is effective) and sucn ] 


active service includes a fractional part of a year immediately prior to the 
effective date of this title, or immediately following the date on which this title 
shall cease to be effective, or both. 

Joint Army Regulation No. 35-3420, Air Force Regulation No. 
173-4, dated November 5, 1948, provides, in pertinent part, as follows: 

8. Lump-sum payment to certain Air Force Reserve officers—a. Statutory 
authority. 

(1) Whenever any Air Force Reserve officer who has not been selected for 
commission in the Regular Army or Regular Air Force is released from active 
duty that has been continuous for one or more years, he shali be paid a lump 
sum of $500 for each complete year of active service of such officer, and if release! 
from active duty otherwise than upon his own request, or as a result of inefficient 
or unsatisfactory service as determined by the Secretary of the Army or Secretary 
of the Air Force, such lump-sum payment shall be prorated for fractional parts 
of each year of such active service. The lump-sum payments herein anthoriz! 
shall be in addition to any pay, allowances, compensation, or benefits which 
such officer may otherwise be entitled to receive, * * *. [Italics supplied ] 

A warrant officer has been considered an “officer” of the Army within 
the meaning of certain laws applicable to officers of the Army. See 18 
Comp. Dec. 564; 6 Comp. Gen. 433; 21 zd. 708; 25 td. 516. However, 
a warrant officer of the Army is not a commissioned officer of the 
Army and service as a warrant officer has not been considered as com- 
ing within the scope of statutory provisions relating to service as a 
commissioned officer unless the statute specifically so provided. See 
Walton v. United States, 89 C. Cls. 28; 25 Comp. Dec. 756; 16 Comp. 

Fen. 232; 26 id. 205. Also, see United States v. Lenson, 278 U. S. 
60, and 6 Comp. Dec. 495, with respect to warrant officers of the Navy. 
Neither the legislative history of the act of April 3, 1989—in which 
there first appeared the restriction against payment of lump sum 
to Air Corps Reserve officers who had been selected for commission 
in the Regular Army—nor the legislative history of the act of June 
3, 1941, in which such restriction was continued, contains any indica- 


tion that the Congress intended that the said restriction should ap- 


Comp.Gen.) DECISIONS OF THE COMPTROLLER GENERAL 453 


ply in the case of such officers who had been selected for appointment 
as warrant officers in the Regular Army. For a discussion of the 
legislative history of the statutory provisions authorizing the lump- 
sum payment for Air Corps Reserve officers, see decision of this 
Office dated December 5, 1944, 24 Comp. Gen. 423. The phrase “se- 
lected for commission” by its own terms refers only to commissioned 
officers and in the absence of any indication that the said phrase 
should have other than its usual and accepted meaning, it must be 
held that the restriction in question does not apply in the case of 
an officer of the Air Corps Reserve selected for appointment as a 
warrant officer in the Regular Army or in the Regular Air Force. 

Accordingly, payment of the voucher in favor of “Major” Pung 
is authorized if otherwise correct, the said voucher, with supporting 
papers, being returned herewith. 


[B-81288] 


Pay—Additional—Special Qualification in Use of Arms 


The right to payment of the additional compensation prescribed for Marine 
Corps enlisted men by Executive Order No. 9209, issued pursuant to section 16 
of the Pay Readjustment Act of 1942, for special qualification in the use of 
arms which they may be required to use arises only upon a proper qualification 
therefor obtained while serving in an enlisted status, and, therefore, such ad- 
ditional compensation may not be paid to an enlisted man who obtained his 
qualification as a carbine.expert while serving as a temporary warrant officer. 


Assistant Comptroller General Yates to H. A. Zehngebot, Depart- 
ment of the Navy, February 10, 1949: 


There has been considered your letter of October 13, 1948, received 
by endorsement of The Quartermaster General of the Marine Corps 
dated October 25, 1948, in which you request decision whether pay- 
ment properly may be made on a voucher submitted therewith in 
favor of Master Sergeant Roland K. Benson for additional pay as 
a carbine expert, at the rate of $5 per month, for the period January 
22 to September 30, 1948, under the provisions of Executive Order 
No. 9209, dated August 1, 1942. 

You state that the records available in your office show that Mr. 
Benson enlisted in the U. S. Marine Corps on September 17, 1940, 
was appointed warrant officer on May 1, 1943, qualified as carbine 
expert on December 19, 1947, and was reverted to the rank of master 
sergeant and discharged on January 21, 1948, and reenlisted in the 
Marine Corps on January 22, 1948, Certified copies of an extract from 


846952—49——31 
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a “Report of Individual Record Qualification” submitted by the 
Marine Barracks, U. S. Naval Base, Los Angeles, Naval Station, Long 
Beach, California, which you enclosed, show that Mr. Benson qualified 
as a carbine expert while serving in the capacity of warrant officer. 

Section 16 of the Pay Readjustment Act of 1942, 56 Stat. 368, 
provides as follows: 

Under such regulations as the President may prescribe, enlisted men of the 

Army, Navy, Marine Corps, and Coast Guard may receive additional compensa- 
tion not less than $1 nor more than $5 per month, for special qualification in 
the use of the arm or arms which they may be required to use. 
Regulations governing the payment of additional compensation to en- 
listed men of the Marine Corps for special qualification in the use of 
arms promulgated pursuant to the authority vested in the President 
under the quoted statutory provisions are contained in Executive 
Order No. 9209, dated August 1, 1942, which provides, inter alia, as 
follows: 

Enlisted men of the Marine Corps wheresoever stationed who have estabiished 
their special qualifications in the use of the arm or arms which they may be re- 
quired to use, shall receive additional compensation, under such regulations and 


conditions and for such periods of time as are now or may hereafter be prescribed 
by the Secretary of the Navy * * *, 


Article 25-135 of the Marine Corps Manual prescribes the grade desig- 
nations for various classes for the purpose of additional compensation 
for enlisted personnel by reason of special qualification in the use of 
arms which they may be required to use, and provides for the con- 
tinuation of additional compensation for such qualification for a 
period of one year, provided that during that time the enlisted man 
does not attain a higher or lower qualification or does not fail to re- 
qualify. The foregoing statutory provisions, and regulations issued 
thereunder, contemplate that the right to additional compensation au- 
thorized for payment to an enlisted man for special qualification in 
the use of the arm or arms which he may be required to use shall arise 
only incident to and as a result of proper qualification therefor ob- 
tained during a period while he is serving as an enlisted man. Cf. 
27 Comp. Dec. 914. 

Presumably, Mr. Benson’s appointment on May 1, 1943, to the rank 
of warrant officer and his reversion to his prior enlisted grade and 
discharge on January 21, 1948, were effected under the provisions of 
the act of July 24, 1941, 55 Stat. 603, as amended. Section 7 (a) of 
that act, 55 Stat. 604, provides, in pertinent part, as follows: 


The permanent, probationary, or acting appointments of those persons tem- 
porarily appointed in accordance with the provisions of this Act shall not be 
vacated by reason of such temporary appointments, such persons shall not be 
prejudiced thereby in regard to promotion, advancement, or appointment in ac- 
cordance with laws relating to the Regular Navy or Marine Corps, and their 
rights, benefits, privileges, and gratuities shall not be lost or abridged in any 
respect whatever by their acceptance of commissions or warrants hereunder: 





—_ mee 
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Provided, That except as otherwise provided herein no person who shall accept 
a commission or warrant under sections 2 and 3 of this Act shall, while serving 
thereunder, be entitled to pay or allowances except as provided by law for the 
position temporarily occupied * * 

During the period while serving as a temporary warrant officer under 
the act of July 24, 1941, Mr. Benson was a warrant officer in fact, 
entitled to the pay and allowances of that rank. It was in that 
capacity that he obtained qualification as carbine expert on December 
19, 1947. While under section 7 (a), above, his enlisted status in the 
Marine Corps, including his right to promotion, advancement, or ap- 
pointment, and rights, benefits, privileges, and gratuities were saved 
to him, such provisions do not authorize any money benefits arising 
by reason of his enlisted status during that period. 21 Comp. Gen. 
991. Such provisions do not modify the requirements of section 16 
of the Pay Readjustment Act of 1942, supra, and the regulations pro- 
mulgated pursuant thereto, which authorize the payment to an en- 
listed man of additional compensation for special qualification in the 
use of arms only upon a proper qualification therefor obtained while 
serving in an enlisted status. 

Since Mr. Benson’s qualification as carbine expert was obtained dur- 
ing the period while he was serving as temporary warrant officer, such 
qualification does net entitle him to the additional compensation 
claimed for the period in question. Accordingly, you are not author- 


ized to make payment on the submitted voucher which is retained in 
this Office. 


(CB-83051] 


Compensation—Initial Salary Rates—Use of Prior Salary 
Rate in Legislative or Judicial Branch 


Upon appointment in a position under the Classification Act in the executive 
branch of the Government, the salary rates attained by employees in positions 
in agencies under the legislative or judicial branch of the Government—not 
otherwise subject to the Classification Act—may not be used as a basis for 
fixing their initial salary rates above the minimum of the grade, under the rule 
in 26 Comp. Gen. 368, respecting the fixing of initial salary rates of employees 
upon transfer, promotion, reinstatement, etc., in classified positions on the basis 
of the highest rate attained in any prior Government position. 


Comptroller General Warren to the Federal Work Administrator, 
February 11, 1949: 


There has been considered your letter of January 26, 1949, request- 
ing a decision as to the initial salary rate properly payable to an in- 
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dividual who formerly occupied the position of Chief Clerk of a 
Senate Committee, upon his proposed appointment to a position in 
the Federal Works Agency. 

It is stated in your letter that the individual concerned, in his capac- 
ity as Chief Clerk of a Senate Committee, was paid salary at the rate 
of $10,330 per annum and that it is proposed to appoint him as Spe- 
cial Assistant General Counsel, Federal Works Agency, Classification 
Act grade P-7, the minimum and maximum salaries of which are 
$8,509.50 and $9,706.50, respectively. The question as to the initial 
salary rate properly payable within the salary range prescribed for 
grade P-7 apparently has arisen because of doubt as to the applica- 
bility to the instant case of the rule enunciated in Office decision of 
November 7, 1946, 26 Comp. Gen. 368, to the effect that the initial 
salary rate for employees in Classification Act positions to which 
transferred, promoted, demoted, reinstated, etc., may be fixed at a 
rate within the grade to which transferred up to the highest rate at- 
tained in any prior Government position. 

Before discussing the applicability of the above-mentioned rule to 
the case presented in your letter, it is deemed pertinent to refer briefly 
to the background thereof. Section 6 of the Classification Act of 
1923, 42 Stat. 1488, 1490, provides, inter alia, that, in determining 
the compensation to be established initially for the several employees 
coming within the purview of that act, “All new appointments shall 
be made at the minimum rate of the appropriate grade or class 
thereof.” At an early date after the enactment of the said Classi- 
fication Act it was held that transfers, promotions, demotions, rein- 
statements, etc., did not constitute “new appointments” within the 
meaning of that term as used in the said section 6 of that act so as 
to require the payment of the minimum salary rate prescribed for the 
grade to which transferred, demoted, promoted, reinstated, ete. 
Various rules have been laid down for the determination of the in- 
itial salary rate payable under such circumstances, culminating in 
the rule set forth in 26 Comp. Gen. 368, supra. 

The said Classification Act is applicable exclusively to positions in 
the executive branch of the Federal Government—as distinguished 
from the legislative and judicial branches thereof—with the excep- 
tion of positions in certain other Federal agencies specifically in- 
cluded thereunder. Hence, the requirement in section 6 of that act 
that all new appointments shall be made at the minimum salary rate 
of the grade necessarily applies to new appointments to positions in 
the executive branch of the Federal Government or in the specifically 
named agencies not in the executive branch. Consequently, the rule 
set out in the decision of November 7, 1946, supra, constituting, as it 
were, an exception to the initial salary rate requirements of the said 
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section 6 of the Classification Act, likewise is for application only to 
personnel actions of the character described therein which involve 
positions in the executive branch or in the other named agencies. 
Accordingly, in the application of that rule, there are not for con- 
sideration salary rates attained in positions in agencies under the leg- 
islative or judicial branch of the Federal Government—not otherwise 
subject to the Classification Act. See 26 Comp. Gen. 601; id. 664; 
28 id. 71. 

In the light of the foregoing, you are advised that, upon appoint- 
ment of the individual referred to in your letter to a position under 
the Classification Act in the Federal Works Agency, his initial salary 
rate must be fixed at the minimum salary rate prescribed for the grade 
to which the position is allocated. 


(B-81553] 


Leaves of Absence—Accrual—Temporary Employees 


If annual leave be granted to a temporary employee covering the end of a month 
of service under circumstances where it is known in advance that there is to 
be no return to duty, the employee’s separation is to be regarded as having oc- 
curred on the last day of active duty so as to preclude the accrual of leave for 
that month; however, if annual leave be granted on the assumption that the 
employee will return to duty even though he does not, the employee will be re- 
garded as being in a pay status for a full month and thus entitled to accrue leave 
for that month. 


A temporary employee who was granted annual leave for the last two days of 
his last month of service in a temporary position immediately prior to his trans- 
fer to a permanent position in the same agency is to be regarded as having 
accrued leave for such last month of service as a temporary employee. 24 Comp. 
Gen. 702, modified. 


Acting Comptroller General Fisher to the President, United States 
Civil Service Commission, February 15, 1949: 


Reference is made to your letter of November 9, 1948, relative to 
leave of temporary employees, in which you request a decision upon 
three questions as follows: 


1. When a temporary employee is granted annual leave covering the end 
of a month of service, and does not return to duty, should he be given credit 
for the month of service for leave accrual purposes, and be credited with two 
and one-half days’ annual leave and one and one-fourth days’ sick leave for 
that month? 

2. Should 24 Comp. Gen. 702 be regarded as prohibiting the granting of annual 
leave at the end of a temporary appointment, if the temporary appointment is 
to be immediately followed by a permanent appointment in the same agency? 

8. If the answer to question 2 is in the affirmative, will the granting of such 
annual leave, when the end of the appointment is also the end of a month of 
service, cause the forfeiture of the leave which would have been earned in the 
last month of service? 
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The decision in 24 Comp. Gen. 702, referred to in your letter, held 
as follows, quoting from the syllabus: 

In view of the requirements of section 1 of the act of December 21, 1944, re- 
specting lump-sum payments for leave upon separation from service, a tem- 
porary employee appointed for a period of two months may no longer be granted 
terminal leave of five days immediately prior to the end of the second month 
of service, as authorized by prior decisions; rather, in order to receive credit 
for five days’ anuual leave under section 2.1 (b) of the Annual Leave Regula- 
tions, the employee must render a full two-month period of service, upon com- 
pletion of which a lump-sum payment for his accrued leave becomes payable. 
Cf. 23 Comp. Gen. 732. 

The rule expressed in that decision followed the general rule 
adopted shortly after the enactment of the lump-sum leave payment 
act of December 21, 1944, 58 Stat. 846, to the effect that an employee 
may not be granted terminal annual leave immediately prior to his 
separation from the service in any case where it is known in advance 
that the employee is to be separated from the service. 

Applying that rule to your first question, if annual leave be granted 
covering the end of a month of service where it is known in advance, 
or it is obvious because of the expiration of an employee’s appoint- 
ment, that there is to be no return to duty, his separation is to be 
regarded as having occurred on the last day of his active duty, and 
as such date would be prior to the completion of a month of service 
in a pay status, he would not be entitled to accrue leave for that 
month. However, if annual leave be granted under circumstances 
where it is expected that the employee will return to duty, but does 
not, he is to be regarded as being in a pay status for a full month and 
thus is entitled to accrue leave for that month. Your first question 
is answered accordingly. 

With regard to your second question, it is the view of this Office 
that the matter of granting leave to a temporary employee im- 
mediately prior to his transfer from a temporary to a permanent 
position in the same agency involves a situation sufficiently different 
to warrant an exception to the general rule, referred to above, respect- 
ing transfers and separations from the service. Such an exception 
would not do violence to the stated purpose of the lump-sum leave 
payment act of December 21, 1944, as set forth in 24 Comp. Gen. 511, 
and would prevent the forfeiture of leave for an employee’s last 
month of service in a temporary status in the event leave be granted 
at the end thereof. Accordingly, your second question is answered 
in the negative, and the temporary employee referred to in your letter 
who was on annual leave on September 7 and 8, 1948, the last two days 
of the last month of service in a temporary position, and who received 
a permanent appointment on September 9, is to be regarded as accruing 
leave for that month. 
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The answer to the second question renders unnecessary any answer 
to your third and last question. 


[B-82024] 


Compensation—Additional—Employment on Both Annual 
Salary and Fee Basis 

A physician employed by one Government agency on a full time basis at a salary 
fixed by statute may be engaged by another Government agency to render 
lecturing services which are separate and distinct from his full time duties and 
which do not interfere with the performance thereof, and be paid the agreed 
fee therefor pursuant to administrative regulations issued under statutory 


authority, without violating the additional compensation restrictions of section 
1765, Revised Statutes. 


Comptroller General Warren to the Administrator of Veterans’ 
Affairs, February 16, 1949: 


There has been considered letter of December 3, 1948, from the 
Executive Assistant Administrator, requesting a decision as to the 
applicability of the provisions of section 1765, Revised Statutes (5 
U. 8. Code 70), to the employment, on a fee basis, by your Adminis- 
tration of a full time salaried physician of the Federal Security 
Agency to deliver a series of lectures at a Veterans’ Administration 
branch office. 

The said section 1765, Revised Statutes, as codified in 5 U. S. Code 
70, reads as follows: 

No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, 
for the disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor explicitly 
states that it is for such additional pay, extra allowance, or compensation. 

It consistently has been held by the courts and the accounting 
officers of the Government that the quoted statutory provision has no 
application to cases where two distinct offices or employments, each 
with its own compensation fixed by law or regulation, are held by one 
person at the same time. United States v. Saunders, 120 U. S. 126; 
United States v. McCandless, 147 U. S. 692; 4 Comp. Gen. 84; 16 id. 
909 ; 19 7d. 751; 22 zd. 312. 

With respect to the employment here involved, it is pointed out in 
your letter that authority to contract for such service expressly is 
authorized by section 1500 of the Servicemen’s Readjustment Act of 
1944, 58 Stat. 284, 300, and that administrative regulations issued 
thereunder authorize the manager of a branch office, in contracting 
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for lecture services, to obtain from the lecturer a letter accepting an 
invitation and indicating the cost thereof, which letter, when indorsed 
by the manager and the lecturer, constitutes the agreement. 

From the information furnished, it is assumed that the services 
as lecturer are separate and distinct from the duties required of the 
physician in his full time employment under the Federal Security 
Administration, and it also is assumed that such service in nowise 
interferes with the performance of the duties required in his full 
time status. If such assumptions are correct, since the salary of the 
full time position is fixed by statute and the agreed fee for the lecture 
service is fixed pursuant to administrative regulations issued under 
statutory authority therefor, you are advised that there is perceived 
no legal objection to the payment of the agreed fee for the lecture 
service here involved. 


[B-74570] 


Enlistment Allowance—Effect of the National Security Act 
of 1947 


The establishment of the National Military Establishment under the National 
Security Act of 1947 does not operate to create a right to an enlistment allowance 
authorized by section 10 of the Pay Readjustment Act of 1942, as amended, 
incident to an enlistment in the Regular Navy following discharge from the 
Army or Air Force, or vice versa; however, under the provisions of section 305 
(a) of the 1947 act persons enlisting or reenlisting in the Air Force are entitled 
to an enlistment allowance based on their past service in the Air Force and its 
components. 


Enlisted men who were transferred from the Army to the Air Force and who 
subsequently were discharged as members of the Air Force are entitled under 
section 208 (c) and the saving provisions of section 305 (a) of the National 
Security Act of 1947 to an enlistment allowance upon their first subsequent en- 
listment in the Air Force or reenlistment in the Regular Army measured by 
their combined prior continuous active Federal service in the Air Force and 
the Army as provided in section 8 of the act of October 6, 1945 ; however, the right 
of such transferred men to any subsequent enlistment allowance would be 
limited to cases of reenlistment in the particular branch of service from which 
last discharged. 


Assistant Comptroller General Yates to the Secretary of the Army, 
February 17, 1949: 


There has been considered your letter of March 16, 1948, requesting 
decision on a question concerning the payment of enlistment allowance 
which has arisen by reason of the establishment of three separate de- 
partments within the National Military Establishment under the 
National Security Act of 1947, Public Law 253, approved July 26, 
1947, 61 Stat. 495, and the separation of the Air Force from the De- 
partment of the Army pursuant to the provisions of that act, which 
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was effected January 3, 1948, under Joint Army and Air Force Ad- 
justment Regulations 1-1-1, 1947. 

It is pointed out in your letter that prior to passage of the National 
Security Act of 1947, there was no right to enlistment allowance as 
between the Army and the Navy, including the Marine Corps, but 
that with the passage of the 1947 act doubt arises as to the right to 
enlistment allowance incident to enlistments between the Army and 
the Navy, including the Marine Corps, and also, between the Army 
and the Air Force. 


The fourth paragraph of section 10 of the Pay Readjustment Act 
of 1942, 56 Stat. 364, as amended by section 8 of the act of September 
7, 1944, 58 Stat. 730, governing the payment of enlistment allowance, 
provides in part as follows: 


An enlistment allowance equal to $50, multiplied by the number of years 
served in the enlistment period from which he has last been discharged, shall 
be paid to every honorably discharged enlisted man of the first three grades who 
reenlists within a period of three months from the date of his discharge, and 
an enlistment allowance of $25, multiplied by the number of years served in the 
enlistment period from which he has last been discharged, shall be paid to every 
honorably discharged enlisted man of the other grades who reenlists within 
a period of three months from the date of his discharge: Provided, That the 
provisions of this paragraph shall not affect the provisions of the Act approved 
August 18, 1941 [55 Stat. 629] (Public Law 215, Seventy-seventh Congress) : 
Provided further, That during the present war and for six months thereafter 
the provisions of section 2 of the Act of August 18, 1941 [55 Stat. 629] (Public 
Law 215, Seventy-seventh Congress) are hereby suspended: Provided further, 
That an enlistment in a branch of the regular service within three months from 
the date of discharge from any component of such branch, other than its Regular 
Establishment, after not less than one year’s continuous active service in such 
component or components immediately preceding the date of discharge there- 
from, shall be considered a reenlistment for the purpose of the enlistment 
allowance provided by this section; and the enlistment allowance shall be com- 
puted on the basis of the number of full years’ continuous active service im- 
mediately preceding the discharge from such component. 


The said paragraph was further amended by section 8 of the Armed 
Forces Voluntary Recruitment Act of 1945, 59 Stat. 541, by inserting 


after the paragraph last above quoted a new paragraph reading as 
follows: 


The amount of the enlistment allowance payable to persons enlisted or re- 
enlisted in the Regular Military Establishment on or after June 1, 1945, or in the 
Regular Naval Establishment on or after February 1, 1945, shall be computed 
at the rate prescribed for enlisted men of the first three grades. For the 
purpose of determining the eligibility of any person enlisted or reenlisted 
in the Regular Military Establishment on or after June 1, 1945, or in the 
Regular Naval Establishment on or after February 1, 1945, to receive the 
enlistment allowance, and in computing the amount thereof, all continuous active 
Federal service in the Army of the United States, or any component thereof (if 
enlisted or reenlisted in the Regular Military Establishment), or in the Navy, 
Marine Corps, or Coast Guard, or any reserve component thereof (if enlisted 
or reenlisted in the Regular Navy Establishment), whether in enlisted grades 
or in commissioned, commissioned warrant, or warrant officer grades, shall, if 
honorably performed subsequent to the payment of the last previous enlistment 
allowance, be credited as a period of active enlisted service. In determining 
whether active Federal service is continuous, any interruptions, of not more 
than ninety days each, between periods of such service shall be disregarded. 
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The said section 10 as amended was further amended in certain 
respects not here material by Public Law 128, approved June 28, 1947, 
61 Stat. 191, 192. 

The National Security Act of 1947 established the National Military 
Establishment consisting of the Department of the Army, the Depart- 
ment of the Navy, the Department of the Air Force, and certain 
other specified agencies, to be administered as individual executive 
departments by their respective secretaries. See sections 201 and 
202 (a) of the said act, 61 Stat. 499,500. The Department of the 
Navy is defined as including the United States Navy, the Marine Corps, 
and the U. S. Coast Guard when operating as a part of the Navy pur- 
suant tolaw. See section 206 (a), 61 Stat. 501. The purpose of the 
said act is set forth in section 2 thereof, 61 Stat. 496, as follows: 

Seo. 2. In enacting this legislation, it is the intent of Congress to provide a 
comprehensive program for the future security of the United States; to provide 
for the establishment of integrated policies and procedures for the departments, 
agencies, and functions of the Government relating to the national security; 
to provide three military departments for the operation and administration of 
the Army, the Navy (including naval aviation and the United States Marine 
Corps), and the Air Force, with their assigned combat and service components ; 
to provide for their authoritative coordination and unified direction under civilian 
control but not to merge them; to provide for the effective strategic direction 
of the armed forces and for their oparation under unified control and for their 
integration into an efficient team of land, naval, and air forces. 

Section 10 of the Pay Readjustment Act of 1942, as amended, supra, 
authorizes the payment of an enlistment allowance to persons who en- 
list or reenlist in the “Regular Military Establishment” on or after 
June 1, 1945, or in the “Regular Naval Establishment” on or after 
February 1, 1945. 

The terms “Regular Military Establishment” and “Regular Naval 
Establishment” used in section 10 of the Pay Readjustment Act, as 
amended, are not found in the National Security Act, but under the 
respective departments now forming part of the “National Military 
Establishment” the function and purposes of the “United States 
Army”, “United States Navy” and “United States Air Force” are 
briefly set forth, and in this respect section 2, supra, definitely pro- 
hibits the merger thereof. It long has been held that the term 
“reenlistment” as used in statutes substantially the same as amended 
section 10 signifies their entry into the same branch of the regular 
service from which honorably discharged as an inducement for trained 
men voluntarily to reenlist in the branch of the service from which dis- 
charged. 27 Comp. Dec. 170,172. And with respect to initial enlist- 
ments in the regular services following discharge from a component 
of such service, as now embraced in the act of September 7, 1944, supra, 
such previous service is limited to prior active service in a component 
of the branch of the service in which the enlistment occurred. It ap- 
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pears clear, therefore, that the requirement for the lawful payment 
of an enlistment allowance, other conditions being met, is a voluntary 
enlistment or reenlistment in the regular component of the military or 
naval service from which last discharged. Hence, the establishment 
of the National Military Establishment does not operate to create a 
right to an enlistment allowance incident to an enlistment in the Reg- 
ular Navy following discharge from the Army or Air Force, or vice 
versa. 

There remains for consideration the question as to whether a right 
to an enlistment allowance exists between the Army and the Air Force. 
Section 305 (a) of the National Security Act of 1947, 61 Stat. 508, 
provides as follows: 

All laws, orders, regulations, and other actions applicable with respect to any 
function, activity, personnel, property, records, or other thing transferred under 
this Act, or with respect to any officer, department, or agency, from which such 
transfer is made, shall, except to the extent rescinded, modified, superseded, 
terminated, or made inapplicable by or under authority of law, have the same 
effect as if such transfer had not been made; but, after any such transfer, any 
such law, order, regulation, or other action which vested functions in or other- 
wise related to any officer, department, or agency from which such transfer was 
made shall, insofar as applicable with respect to the function, activity, personnel, 
property, records or other thing transferred and to the extent not inconsistent 
with other provisions of this Act, be deemed to have vested such function in or 
relate to the officer, department, or agency to which the transfer was made. 

The above-quoted section is found under the subhead “Saving Pro- 
visions,” but a most careful analysis of its complicated verbiage leaves 
substantial doubt as to its full import, intent, and meaning, with 
nothing in the legislative history of the act affording much help 
in resolving its purpose. Respecting the present problem, however, 
it is to be noted that the first part of the subsection provides that all 
laws applicable with respect to any function, activity, personnel, etc., 
“transferred under this act” shall have the same effect “as if such 
transfer had not been made,” and in the language immediately fol- 
lowing it is provided that “after any such transfer” any such law 
which related to any department from which such transfer was made 
shall (insofar as applicable with respect to the function, activity, per- 
sonnel, etc., so transferred) be deemed to “relate” to the department to 
which the transfer was made. As between the Army and the person- 
nel, functions, and activities transferred to the Air Force created by 
the act, some such provision was necessary for the newly created in- 
dependent Air Force to operate, and I think there is no doubt that 
this provision at least had the effect of extending the enlistment al- 
lowance statute to the personnel of such newly created Air Force, 
and it is concluded, therefore, that persons thereafter enlisting or 
reenlisting in the Air Force are entitled to an enlistment allowance 
based on their past service in the Air Force and its components on 
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the same basis as though the Air Force had been separately and 
expressly named in the said enlistment allowance statute, as amended. 

More difficulty arises, however, with respect to the service to be 
credited for enlistment allowance purposes in cases of the first subse- 
quent enlistment in the Air Force or reenlistment in the Regular Army 
of those enlisted men who were transferred from the Army and who 
subsequently were discharged as members of the Air Force. Such en- 
listed men were transferred to the Air Force by operation of law 
rather than by virtue of any voluntary action on their part. Under 
section 208 (c) of the act, 61 Stat. 504, they shall not be deemed to 
have been appointed to a new or different office or grade, or to have 
their permanent or temporary appointment in any existing com- 
ponent of the armed forces affected solely by virtue of any change in 
status under this subsection. This section 208 (c) provides further 
as follows: 

* * * No such change in status shall alter or prejudice the status of any 
individual so assigned, so as to deprive him of any right, benefit, or privilege to 
which he may be entitled under existing law. 

One of the evident purposes of the provision just quoted, partic- 
ularly when read in conjunction with the saving provisions in section 
305 (a), supra, was to prevent the loss of any benefits or privileges 
to which enlisted men of the Army, transferred to the Air Force by 
virtue of the National Security Act, would have been entitled if they 
had not been so transferred. Among such privileges was that of 
subsequently reenlisting in the Regular Army and receiving an en- 
listment allowance based on their prior continuous service in the 
Army. They should not lose the benefit of their prior Army service 
in this respect by transfer to the Air Force. Hence, it is concluded 
that upon their first enlistment in the United States Air Force, fol- 
lowing transfer to and discharge therefrom, such men are entitled to 
be paid an enlistment allowance, if otherwise proper, measured by 
prior service with the Air Force under such transfer from the Army, 
plus their prior continuous active Federal service in the Army, under 
the provisions of section 8 of the Armed Forces Recruitment Act. 
And while not free from doubt, the further conclusion appears war- 
ranted under the provisions of section 208 (c), referred to above, and 
the saving provisions in section 305 (a), that since such transferred 
men clearly would have had the privilege of reenlisting in the Reg- 
ular Army, with an enlistment allowance, had they not been in- 
voluntarily transferred to the Air Force, they are entitled to an en- 
listment allowance upon a timely reenlistment in the Regular Army 
following their first discharge after such transfer to the Air Force, 
measured by their combined prior continuous active Federal service 
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in the Air Force and the Army, as otherwise provided by the said 
Armed Forces Recruitment Act. This conclusion finds support, also, 
from the fact that their discharge from service with the independent 
Air Force necessarily was the termination of service which com- 
menced in the Army; hence an enlistment in the Regular Army fol- 
lowing discharge from service with the Air Force actually would con- 
stitute a “reenlistment” in those cases where the men were trans- 
ferred to the Air Force by operation of law. However, in the absence 
of specific legislation providing otherwise, the right in either case of 
such transferred men to any subsequent enlistment allowance after 
such first adjustment would be limited to cases of reenlistment in the 
regular component of the particular branch of service, either the 
Army or the Air Force, from which they were last discharged. 


(CB-81954] 


Leaves of Absence—Lump-Sum Payments—Additional Com- 
pensation for Positions Outside Continental U. S. 


The additional compensation payable pursuant to section 207 of the Independent 
Offices Appropriation Act, 1949, as amended, and Executive Order No. 10000 
issued thereunder, to employees stationed outside the continental United States, 
may not be considered in computing the lump-sum payment for leave under the 
act of December 21, 1944, due an employee returned to the United States under 
the authority in section 7 of the administrative expense statute of August 2, 
1946, for purposes of separation from service, and who actually is separated in 
this country. 28 Comp. Gen. 377, amplified. 

The payment of any allowances to employees stationed in foreign areas pursuant 
to the authority in section 207 of the Independent Offices Appropriation Act, 1949, 
as amended, is to be regarded as “additional compensation” and properly is for 
consideration in computing lump-sum leave payments under the act of December 
21, 1944, even though such allowances be denominated as “foreign post differen- 
tial,” “Territorial post differential,’ and “Territorial cost-of-living allowance.” 


Comptroller General Warren to the Secretary of Commerce, Feb- 
ruary 18, 1949: 


There has been considered your letter of January 18, 1949, request- 
ing clarification of the wording in the concluding paragraph of Office 
decision of December 23, 1948, B-81954, 28 Comp. Gen. 377, which held 
that, in proper cases, the “additional compensation” authorized to be 
paid pursuant to the authority contained in section 207 of the Inde- 
pendent Offices Appropriation Act, 1949, as amended by section 104 
of the Supplemental Independent Offices Appropriation Act, 1949, 62 
Stat. 1205, is for consideration in computing the lump-sum payments 
in accordance with the provisions of sections 1 and 2 of the act of 
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December 21, 1944, 58 Stat. 845. Also you request a decision upon the 
question of whether certain other allowances may be included in such 
payments. 

It is stated in your letter that, after studying the said decision of 
December 23, 1948, and decisions to which reference is made therein, 
you still are not certain whether the “additional compensation” prop- 
erly is for consideration in computing the lump-sum payments to em- 
ployees returned to this country pursuant to authority contained in 
section 7 of the act of August 2, 1946, 60 Stat. 806, 808, for separation 
from the service. That uncertainty is stated to have arisen because of 
statements in sections 106 (a) (1) and 208 (a) (1) of Executive Order 
No. 10000, approved September 16, 1948, to the effect that the payment 
of such additional compensation shall stop as of departure from the 
post for separation, transfer, or detail. 

Section 106 (a) (1) of Executive Order No. 10000 provides as to the 
payment of foreign post differentials as follows: 

Sec. 106. Payment of foreign post differentials—(a) The following shall gov- 
ern the payment of foreign post differentials under this Part: 

(1) Payments shall begin as of the date of arrival at the post on assignment, 

transfer, or detail and shall stop as of departure from the post for separation, 
transfer, or detail, except that in case of local recruitment such payments shall 
begin and stop as of the beginning and end of employment. 
Section 208 (a) (1) of that Executive order, relative to the payment 
of Territorial post differentials and cost-of-living allowance, is 
worded substantially the same as section 106 (a) (1), just quoted. It 
will be noted that, as to such payments, it specifically is provided that 
payment “shall stop as of departure from the post for separation.” 
Accordingly, when a person is returned to this country under author- 
ity contained in section 7 of the act of August 2, 1946, swpra, for the 
purpose of separation, and when he actually is separated in this coun- 
try, he would not be receiving the additional compensation authorized 
to be paid under section 207 of the Independent Offices Appropriation 
Act, 1949, as amended, at the time of his separation. Section 1 of the 
act of December 21, 1944, 58 Stat. 845, which provides for a lump-sum 
payment for accumulated or accrued annual leave due upon separa- 
tion from the service, also provides that “Such lump-sum payment 
shall equal the compensation that such employee would have received 
had he remained in the service until the expiration of such annual 
or vacation leave.” Since an employee separated from the service in 
the United States would not, at the time of separation, be receiving the 
“additional compensation” provided by the applicable statute and 
regulation, supra, it follows that such additional compensation would 
not be for consideration in computing the lump-sum payment due 
such an employee. I believe the foregoing covers the point upon which 
clarification is requested. 
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Also, your letter notes that there are two types of payments in 
addition to base salary payments which may be made to employees 
stationed in foreign areas, namely (a) foreign post differentials pay- 
able pursuant to authority contained in section 207 of the Independent 
Offices Appropriation Act, 1949, as amended, and (b) foreign allow- 
ances, including cost-of-living allowances and quarters allowances, 
payable pursuant to authority contained in section 204 of the Inde- 
pendent Offices Appropriation Act, 1949, and other authority as out- 
lined in the Standardized Government Civilian Allowance Regula- 
tions issued by the Secretary of State pursuant to authority contained 
in Executive Order No. 10011 dated October 22, 1948. Further, your 
letter notes that, in addition to base salary payments which may be 
made to employees stationed in the Territories, there may be payments 
of (a) Territorial post differentials and (b) Territorial cost-of-living 
allowances, both of which are payable only pursuant to authority 
contained in section 207 of the Independent Offices Appropriation 
Act, 1949, as amended. As to all four of these types of payments, you 
request to be advised whether they “are to be considered as additional 
compensation payable upon a personal basis and hence for considera- 
tion in computing lump-sum payments in proper cases, or whether 
the foreign allowances or Territorial cost-of-living allowances, or 
both, should be considered as payments to offset standard personal 
expenses accruing from the employment and therefore in the nature 
of a commutation payment and not for consideration in computing 
lump-sum payments.” It is stated by you that in the past the Depart- 
ment of Commerce has not considered the foreign allowances in com- 
puting lump-sum payments. 

In answer to the question so presented, it may be stated that only 
those of the allowances mentioned which are based upon authority 
contained in section 207 of the Independent Offices Appropriation Act, 
1949, as amended, properly may be considered as “additional compen- 
sation” and, therefore, for consideration in proper cases in computing 
lump-sum payments. Any “allowances” paid pursuant to authority 
contained in that section actually are denominated in said section as 
“additional compensation.” That fact should not be overlooked even 
though such compensation bears such labels in particular cases as 
“foreign post differential,” “Territorial post differential,” and “Terri- 
torial cost-of-living allowance.” In other words, if the payment, 
regardless of what it may be called, is made pursuant to authority 
contained in section 207 of the Independent Offices Appropriation 
Act, 1949, it is “additiona] compensation” and, therefore, is properly 
for consideration in computing lump-sum payments which are made 
in accordance with the provisions of the act of December 21, 1944, 
58 Stat. 845. 
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([B-83260] 


Contracts—Payments—In Advance of Completion of Equip- 
ment 

Notwithstanding the advance payment prohibition of section 3648, Revised Stat- 
utes, a development and construction contract containing a recapture provision 
permitting the Government, at its option, to purchase a machine developed in 
connection with the construction work may be modified so as to permit immediate 
partial payment for the uncompleted machine upon the contractor’s relinquishing 
title to the Government free of all encumbrances, where surety’s consent will be 
secured under a sufficient bond, provided the modifying instrument requires the 


contractor to be responsible absolutely—not as a mere bailee—while the equip- 
ment remains in his possession. 


Comptroller General Warren to the Secretary of the Army, Febru- 
ary 18, 1949: 


I have your letter of January 28, 1949, with enclosures, requesting 
a decision as to whether there would be any objection to the proposed 
modification of contract No. W-40-041-eng-547, entered into with 
Kerr Construction Company, to provide a lump-sum payment to the 
contractor for the development of a trenching machine and a reduced 
unit price payment for the construction of a cutoff wall. 

It appears from reference to paragraph 1-01 (b) of the specifica- 
tions that the primary purpose of the contract is the development of 
the necessary equipment and procedures for the construction of ap- 
proximately 6,900 linear feet of cutoff wall to depths greater than 40 
feet. Also, the specifications emphasize the development of a special 
ditching or excavating machine is one of the “major requirements” 
of the contract and is the entire responsibility of the contractor. The 
contractor undertook to construct an extension section for the digging 
ladder of a trenching machine to permit the digging of a trench 50 
feet deep and to furnish sufficient bucket line for use with such exten- 
sion section. Payment for the contract work is to be made at the rate 
of $26.50 per linear foot for the cutoff wall—approximately 6,900 
feet—and at the rate of $0.37 per cubic yard for the estimated 31,000 
cubic yards of tie-in berm. The contract contains a recapture provi- 
sion permitting the Government, at its option, to purchase the com- 
pleted trenching machine for $17,000. No provision is made for 
separate payments by the Government for the development work 
undertaken by the contractor. The contract is supported by a per- 
formance bond in the penal sum of $100,955. 

It is stated that the contractor has proceeded diligently with the 
development and construction of the trenching machine but has been 
unable, as yet, to complete said machine and to commence operation 
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on the cutoff wall. Asa consequence, he has not received any payment 
under the contract and, because of the unanticipated heavy expenses 
of developing the machine, he finds himself without funds with which 
to complete the development work and to proceed with the construc- 
tion of the cutoff wall. It is stated further that the Government 
has received concrete benefits by way of experience from the contrac- 
tor’s performance to date; that the development of the machine is 
estimated to be 85 percent complete; that if the contractor were to be 
compelled to abandon the contract, the interests of the Government 
would be severely prejudiced since there is no other known contractor 
now able or willing to perform the work required by the contract; and 
that it is desired that the work be continued so that the Government 
may obtain the benefits of the contractor’s knowledge of the machine 
and the problems still to be solved. 

It is proposed to modify the contract to provide a different method 
of payment thereunder. Under the contract as executed, the approxi- 
mate total contract price is $201,910, of which $11,470 is for con- 
struction of the tie-in berm and the balance of $190,440 is for develop- 
ment of the trenching machine and the construction of the cutoff 
wall. It is estimated by your office that 40 percent of the latter 
amount, or $76,176, is allocable to the development portion of the 
contract and 60 percent, or $114,267 [$114,264], is allocable to the 
actual construction of the cutoff wall. The proposed modification 
would permit immediate payment to the contractor—based upon the 
extent to which the machine has been completed—of 85 percent of 
$76,176, or $64,749.60, less 10 percent to be retained under article 16 
of the contract. Also, under the proposed modification, the contrac- 
tor would be required to relieve the machine of all existing encum- 
brances and liens, and title to the machine and all future improve- 
ments would be transferred to the Government. The proposed modi- 
fication would provide, further, for the reduction of the unit price 
per linear foot of completed cutoff wall from $27.60 to $15.06, thus 
reducing the contract consideration by $10,350. 

The primary question for consideration here is whether payments 
to be made under the proposed modification would be inhibited by 
the provisions of section 3648, Revised Statutes, as amended, 31 
U.S. C. 529, in pertinent part as follows: 


No advance of public money shall be made in any case unless authorized 
by the appropriation concerned or other law. And in all cases of contracts for 
the performance of any service, or the delivery of articles of any description, 
for the use of the United States, payment shall not exceed the value of the 
service rendered or of the articles delivered previously to such payment. * * * 


A question similar to that presented in your letter was considered 
in 20 Comp. Gen. 917, wherein it was stated : 


846952—49——32 
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While, under the prohibition of the statute, payment may not be made for 
articles in which the United States has acquired no right or interest and from 
which it derives no benefit, payment may be made for articles in advance of 
their delivery into the actual possession of the United States if title therein 
has vested in the Government at the time of such payment, or if the articles 
are impressed with a valid lien in favor of the United States in an amount at 
least equal to the payment. 1 Comp. Gen. 148; 17 Comp. Dec. 894; 29 Op. Atty. 
Gen. 46. And, where such procedure would be in the interest of the Govern- 
ment, an existing contract may be modified to provide that title to articles to 
be furnished thereunder will pass to the United States, and partial payments 
may be made under a contract so modified. See decision of June 29, 1939, 
A-96745, to the Secretary of the Treasury. See also 21 Op. Atty Op. Gen. 12. 
Under the proposed modification, title to the equipment in question 
passes to the United States upon the making of partial payments 
therefor and the contractor agrees to clear the said equipment of all 
liens and encumbrances upon receiving the payments for the equip- 
ment. In this connection, it appears that the consent of the surety 
to the execution of the proposed modification is to be secured, and 
it would appear that the amount of the surety’s bond is sufficient 
to protect the interest of the United States in the event that the con- 
tractor should fail to clear the equipment of all liens and encum- 
brances. It is suggested that it should be provided in the proposed 
modification that the contractor shall be responsible absolutely, and 
not as a mere bailee, for the trenching machine while it remains in 
his possession. 

Upon the addition to the proposed modification of the provision 
suggested hereinabove, this Office would not be required to object to 
the execution of said modification. 

Copies of the contract and proposed supplemental agreement are 
returned herewith. 


[B-83460] 


Advertising for Bids—No Useful Purpose To Be Served by 
Advertising—Materials in Short Supply 


In view of the present condition of the aluminum conductor market, the repeated 
unsuccessful attempts by a Government agency to obtain satisfactory bids for 
such commodity, and the additional expense the use of a substitute—even if 
obtainable—would entail, contracts may be entered into by negotiation with an 
available supplier for the procurement of aluminum conductor without regard to 
the advertising and competitive bidding requirements of section 3709, Revised 
Statutes, as amended, until such time as market conditions have improved to an 
extent that compliance with the statute again is practicable. 


Comptroller General Warren to the Secretary of the Interior, Feb- 
ruary 18, 1949: 


Reference is made to your letter of February 7, 1949, requesting a 
decision as to whether, under existing circumstances, the Bureau of 











Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 471 


Reclamation is authorized to dispense with formal advertising—as 
required by section 3709, Revised Statutes, as amended—for proposals 
to furnish aluminum conductor to the Government and to enter into a 
contract with the Wisconsin Electric Cooperative, a member of the 
National Rural Electric Cooperative Association, for the purchase of 
such conductor. 

It is stated in your letter that some of the Bureau of Reclamation’s 
irrigation and power schedules are being threatened seriously by the 
inability to obtain aluminum conductor; that suppliers already under 
contract with that Bureau have stated that they are unable to meet 
required delivery dates; that recent advertisements have failed to pro- 
duce bids providing for delivery within four years; that several pump- 
ing and power plants are scheduled to go into operation during the 
years 1950, 1951, 1952, and subsequent years, and unless conductor is 
available for completion of transmission facilities by the time the 
power plants are ready for service, operation of the plants necessarily 
will be deferred, with considerable loss of revenue; that the substitu- 
tion of copper conductor, even if obtainable, would entail much more 
expense, and necessitate the redesigning of steel towers and other facil- 
ities for transmission lines, as well as the disposal of some towers 
already acquired ; and that many attempts by the Bureau of Reclama- 
tion to find adequate sources of supply for the aluminum conductor 
have been unavailing except for a possibility of participating in an 
undertaking by the Wisconsin Electric Cooperative. It appears that 
the said Cooperative has made arrangements with the Reynolds Metal 
Company whereby that company will expand its aluminum production 
and furnish to the Wisconsin Electric Cooperative, for sale to cooper- 
atives and public agencies, from 50 to 75 million pounds of aluminum 
conductor each year for the next eight years. In view of repeated 
unsuccessful attempts by the Bureau of Reclamation to obtain satis- 
factory bids as to delivery time, and the present condition of the 
aluminum conductor market, you request to be advised whether there 
is any “objection to the making of a contract for aluminum conductor 
with Wisconsin Electric Cooperative without advertising and com- 
petitive bidding.” 

It consistently has been held that section 3709, Revised Statutes, does 
not require advertising where advertising can accomplish no useful 
purpose. 1 Comp. Gen. 748; 5 id. 963; 7 id. 282; B-66914, July 23, 
1947; 17 Op. Atty. Gen. 84; zbid. 385. 

Under the circumstances set forth above, it is apparent that advertis- 
ing would accomplish no useful purpose and, consequently, would ap- 
pear to render unnecessary compliance with the requirement of section 
3709, Revised Statutes, as amended. 
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Accordingly, you are advised that under existing conditions there 
appears to be no legal objection to the negotiation of contracts with the 
Wisconsin Electric Cooperative for the procurement of aluminum con- 
ductor required to fill the needs of the Bureau of Reclamation therefor 
until such time as market conditions have improved to an extent that 
competition may be obtained and compliance with the requirements 
of section 3709, Revised Statutes, is again practicable. 


[B-80245] 


Rental and Subsistence Allowances—Dependents—Unmar- 
ried Minor Child Receiving Training at Govt. Expense 

Although a divorced officer’s unmarried minor child is pursuing a course of full 
time institutional training under the Servicemen’s Readjustment Act of 1944, as 
amended, and receiving the authorized subsistence allowance for a veteran with- 
out a dependent or dependents, such fact does not constitute an emancipation of 
the child so as to preclude payment to the officer of increased rental and subsist- 


ence allowances under the Pay Readjustment Act of 1942 on account of dependents 
(unmarried minor child). 


Assistant Comptroller General Yates to Commander R. E. Prentice, 
U. S. Naval Reserve, February 21, 1949: 


Reference is made to your letter dated September 11, 1948, addressed 
to the General Accounting Office, Field Branch, Cleveland, Ohio, 
requesting decision whether Lieutenant Commander Charles P. Stone, 
229764, USNR, may be credited with allowances as for an officer with 
dependents (unmarried minor child) for the period commencing Sep- 
tember 11,1948. You state that the officer does not have a copy of his 
divorce decree; that the child “will be attending Yale University this 
fall and receiving the amount payable to a single man under the G. I. 
Bill of Rights”; and further request to be advised whether the latter 
fact precludes payment of additional allowances to the officer on 
account of dependents (unmarried minor child). 

There was submitted with your letter the officer’s voucher, Nav. S. 
and A. Form 531, dated September 11, 1948, in which he certifies that 
the allowances are claimed on account of his unmarried minor child 
(Charles L. Stone) ; that the child is dependent upon him; that he 
forwards to the Washington Loan and Trust Company, Washington, 
D. C., for the care, maintenance, support, and education of the child 
the amount of $100 per month, as evidenced by an allotment com- 
mencing with the month of October 1948; and that there has been 
no change in the dependency status of the child since December 1942. 
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On the reverse side of the voucher the officer states that a copy of his 
divorce decree was filed in December 1942, with the Disbursing Officer, 
Naval Air Station, Quonset Point, Rhode Island; that the dependency 
status of the child remains the same as in 1942; and that the child 
again became his dependent on September 11, 1948, the date of the 
child’s release from the United States Marine Corps. 

It appears from the records on file in this Office that the officer’s wife 
was granted a final decree of divorce on August 12, 1942, in the Second 
Judicial District Court of the State of Nevada, in and for the County 
of Washoe, in the case of Frances McKee Stone, Plaintiff v. Charles 
P. Stone, Defendant; that the officer’s child was born on March 29, 
1929; and that while the officer is not required by the decree of divorce 
to contribute toward the care, maintenance, support, and education 
of the child, the officer, in a separation agreement dated June 24, 1942, 
agreed to support the child. 

The general rule is that this Office will not question otherwise proper 
payments of additional allowances to divorced officers on account of 
legitimate unmarried children under 21 years of age except where it 
is shown that a divorced officer has been absolved from the responsi- 
bility of supporting his child or children, or that his child or children 
have been emancipated, or that the divorced officer has refused to 
support his child or children. 23 Comp. Gen. 71, as amplified by 23 
Comp. Gen. 454; id. 625; 24 id, 233. 

The claim here involved is for a period following the date the child 
was discharged from the United States Marine Corps and during his 
minority. Hence, until the child becomes 21 years of age, he is a 
“dependent” within the meaning of that term as used in section 4 of 
the Pay Readjustment Act of 1942, 56 Stat. 361. See 26 Comp. Gen. 
195. And, while the said child now may be at Yale University pur- 
suing a course of full-time institutional training under the so-called 
G. I. Bill of Rights, that is, the Servicemen’s Readjustment Act of 
1944, 58 Stat. 284, 289, as amended, and may be in receipt of the sub- 
sistence allowance authorized for payment to a veteran without a 
dependent or dependents, such fact would not constitute an emancipa- 
tion such as that contemplated in 23 Comp. Gen. 71, supra, so as to pre- 
clude payment of additional allowances to the officer on account of 
the said child. 

The evidence submitted with your letter, together with that on 
file in this Office, establishes that the officer has a dependent unmarried 
minor child within the meaning of section 4 of the Pay Readjustment 
Act of 1942, supra, and accordingly, payment of allowances to Com- 
mander Stone as for an officer with dependents (unmarried minor 
child) will be passed to credit, if otherwise properly payable, for 

















474 DECISIONS OF THE COMPTROLLER GENERAL [28 


the date—apparently September 11, 1948—following the date the child 
was discharged from the United States Marine Corps, and so long 
thereafter as there is no material change in the dependency status 
of the said child. See, generally, 24 Comp. Gen. 233. 

The original voucher, Nav. S. and A. Form 531, is returned here- 
with, the signed copy thereof being retained in this Office. 

This decision, or a copy thereof, should be included in the account 
wherein credit for payment under authority hereof is claimed. 


[B-79630] 


Saved Pay and Allowances—Former Bureau of Marine In- 
spection and Navigation Employee in Coast Guard 

The annual compensation and allowances of a civilian employee of the former 
Bureau of Marine Inspection and Navigation which are saved to him under sec- 
tion 13 of the act of July 23, 1947, upon being appointed a commissioned officer 
in the Coast Guard pursuant to section 8 (category (6)) of said act, if the mili- 
tary pay and allowances of his commissioned rank are less, may not be increased 
by an amount equal to the percentage increase in base pay authorized by section 


2 of the Pay Readjustment Act of 1942 for officers on duty beyond the continental 
limits of the United States or in Alaska. 


Under section 13 of the act of July 23, 1947, saving to commissioned Coast Guard 
officers the annual compensation and allowances applicable to their civilian posi- 
tions with the former Bureau of Marine Inspection and Navigation at the time 
of commissioning in the Coast Guard, a former civilian employee of such Bureau 
serving in a commissioned status with the Coast Guard overseas is not entitled to 
a foreign pay differential for the area in which serving, where such a differential 
was not applicable to his former civilian position at the time of commissioning. 


Assistant Comptroller General Yates to the Secretary of the Treas- 
ury, February 23, 1949: 


There has been considered letter of August 16, 1948, from the Acting 
Secretary of the Treasury, wherein decision is requested on several 
questions relative to the pay status of Rear Admiral Halert C. 
Shepheard, United States Coast Guard, formerly assistant director 
of the Bureau of Marine Inspection and Navigation, while he was on 
official duty in London, England, during the period April 14 to June 
17, 1948. 

It appears thet Admiral Shepheard was permanently appointed as 
a commissioned officer in the United States Coast Guard on January 
6, 1948, under the provisions of section 3 (category (6)) of the act 
of July 23, 1947, 61 Stat. 410, and it is stated that, under the pro- 
visions of section 13 of such act (61 Stat. 413), Admiral Shepheard 
is receiving the salary which he was entitled to receive from his former 
civilian position at the time he was commissioned, rather than the 
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pay and allowances of a rear admiral (lower half) in the Coast Guard 
authorized by section 7 of the Pay Readjustment Act of 1942, 56 Stat. 
862, as amended, 37 U. S. C., Supp. I, 107. It is further stated that 
Admiral Shepheard, pursuant to duly issued orders, was on duty in 
London, England, from April 14 to June 17, 1948. 

The said section 13 of the act of July 23, 1947, provides as follows: 

No person described in category (6) of section 3, category (7) of section 5, 
or category (5) of section 6 who is commissioned, appointed, or enlisted in the 
Coast Guard pursuant to the provisions of this Act shall suffer any reduction in 
annual compensation, including allowances, below the compensation applicable 
to his permanent civil-service position at the time of such commissioning, ap- 
pointment, or enlistment, exclusive of overtime compensation, and civil-service 
status, tenure, seniority, and compensation of any such person who for any reason 
is not commissioned, appointed, or enlisted under the provisions of this Act 
shall not be impaired by reason of this Act. 

The first question is whether or not the officer is entitled to the in- 
crease of 10 per centum in base pay authorized by section 2 of the 
Pay Readjustment Act of 1942, 56 Stat. 360, for officers on duty in any 
place beyond the continental limits of the United States or in Alaska. 

The only right saved by section 13 of the act of July 23, 1947, quoted 
above, to a former employee of the Bureau of Marine Inspection and 
Navigation, commissioned in the Coast Guard, under the provisions of 
such act, is that he shall suffer no reduction “in annual compensation, 
including allowances, below the compensation applicable to his per- 
manent civil service position at the time of such commissioning.” The 
amount of such saved compensation, including allowances, became 
fixed as of the date he was commissioned and thereafter was not sub- 
ject to variation. The said section 13 merely contemplates the pay- 
ment by the Government of an amount of money equal to that 
previously paid on account of his service in his former civilian position, 
until the emoluments incident to his commissioned status equal or 
exceed the amount saved to him as a former civilian employee. But, 
he may not receive the compensation of his former civilian employ- 
ment and at the same time receive any of the pay and allowances pro- 
vided for commissioned officers. See 21 Comp. Gen. 849; 24 id. 192; 
id. 779. Cf. 26 Comp. Gen. 804, 816. Since it is stated that Admiral 
Shepheard is receiving the compensation which he was entitled to 
receive from his former civilian position at the time he was com- 
missioned, there would be no authority of law for him to receive, in 
addition thereto, the increase in base pay provided for commissioned 
officers of the Coast Guard serving on duty beyond the continental 
limits of the United States or in Alaska. Accordingly, the first 
question. is answered in the negative. 

The second and third questions are predicated on an affirmative 
answer to the first question and, therefore, need not be considered. 
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The fourth, and last, question is whether, assuming there was in 
effect the foreign pay differential for civilian employees in London, 
England, as contemplated by section 3 of the act of November 26, 
1940, 54 Stat. 1212, section 207 of the Independent Offices A ppropria- 
tion Act, 1949, Public Law 491, approved April 20, 1948, 62 Stat. 
194, and Executive Order 9962, dated May 24, 1948, Admiral Shep- 
heard would have been entitled to such additional pay. 

As stated above, the amount of the compensation, including allow- 
ances, of his former civilian position saved to Admiral Shepheard 
became fixed as of the date of his commission and, thereafter, it was 
not subject to variation. 

It is stated that at the time of Admiral Shepheard’s commissioning 
he was serving in his civilian position as assistant director of the 
Bureau of Marine Inspection and Navigation and, as such, it appears 
that he was stationed in Washington, D.C. Accordingly, it does not 
appear that there was, or could have been, any foreign pay differential 
applicable to such position. Hence, even if it could be considered that, 
in an otherwise proper case, a foreign pay differential could be saved 
to an individual under the provisions of section 13 of the act of July 
23, 1947, your fourth question necessarily is answered in the negative. 


([B-82871] 


Property—Public—Damage or Loss Insurance Payments— 
Disposition of Proceeds 


Where, under insurance policies required to be carried by lessees of excess Gov- 
ernment industrial property leased under section 6 of the National Industrial 
Reserve Act of 1948, the insurer reserves the option to repair or restore any of 
the insured property lost or damaged as a result of fire, etc., or in lieu thereof to 
pay directly to the Government the cash proceeds of such insurance, the proceeds 
of any insurance or any amount equal to the cost of repairs or replacements to 
such property must be covered into the Treasury as miscellaneous receipts in 
the absence of a provision in section 6 which renders inapplicable the mis- 
cellaneous receipt depositing requirements of section 3617, Revised Statutes. 22 
Comp. Gen. 1133 ; 24 id. 847; 27 id. 352, distinguished. 


Comptroller General Warren to the Administrator, Federal Works 
Agency, February 23, 1949: 


There has been considered your letter of January 7, 1949, stating 
that, in connection with the administration of the National Industrial 
Reserve Act of 1948, approved July 2, 1948, 62 Stat. 1225, certain 
excess industrial property will be leased to industrial and commercial 
organizations pursuant to the authority contained in section 6 of the 
said act, 62 Stat. 1226, which reads as follows: 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 477 


Sec. 6. Subject to provisions of section 7 hereof, the Federal Works. Agency 
is hereby authorized and directed to accept the transfer to it of such excess 
industrial property as is directed to be transferred to it under section 4 hereof 
and, as and when directed or authorized by the Secretary of Defense pursuant 
to section 7 hereof, to utilize, maintain, protect, repair, restore, renovate, 
lease, or dispose of such property. Notwithstanding section 821 of the Act 
of June 30, 19382 (47 Stat. 412; U. S. C., title 40, see. 303(b)), any lease may 
provide for the renovation, maintenance, protection, repair, and restoration by 
the lessee, of the property leased, or of the entire unit or installation when a 
substantial part thereof is leased, as part or all of the eonsideration forthe 
lease of such property. 

You state that it is considered necessary that such leases provide 
that the lessee carry adequate insurance coverage to protect the prop- 
erty against loss or damage as a result of fire, etc., the premiums there- 
for to be paid by the lessee but that, under an express provision in the 
insurance policies, the insurer reserves the option to repair or restore 
any of the insured property so damaged or in lieu thereof to pay 
directly to the Government the cash proceeds of such insurance. In 
this connection, you request to be advised as to whether an amount 
equal to the cost of repair or replacement must be paid from the avail- 
able appropriation into the general fund of the Treasury as miscel- 
laneous receipts in those cases in which the insurer elects to repair or 
restore the damaged property in lieu of a cash payment, and, also, 
whether, in the event the insurer elects to make a cash payment di- 
rectly to the Government in lieu of such repair or restoration, such 
cash payment must be deposited into the Treasury as miscellaneous 
receipts. 

Your question in the matter arises because of section 3617, Revised 
Statutes, which requires that the gross amount of all moneys received 
from whatever source for the use of the United States (with certain 
exceptions not involved here) shall be deposited and covered into 
the Treasury as miscellaneous receipts. 

The foregoing provision of law has been the subject of numerous 
decisions of this Office and the rule is well established that, in the ab- 
sence of an express provision to the contrary or an otherwise clearly 
defined intent on the part of the Congress, such funds should be 
covered in as miscellaneous receipts. 

Admittedly, the National Industrial Reserve Act of 1948 contains 
no provision specifically exempting such funds from the requirements 
of said section 3617. The provisions of section 6 of the said act are 
similar to the provisions of section 1 of the act approved August 5, 
1947, 61 Stat. 774, and excerpts from the various Committee Reports 
and Committee Hearings with reference to such earlier act are quoted 
in your letter in support of your belief that section 3617, Revised 
Statutes, is not applicable to the funds considered herein. In further 
support of such belief you cite decisions of this Office appearing in 22 
Comp. Gen. 1133, 24 éd. 847, and 27 id. 352. 
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Those portions of the Committee Hearings and Reports quoted in 
your letter refer primarily to the authority to enter into such leases 
and to include therein provisions for maintenance, protection, repair, 
and restoration by the lessee as a part or all of the consideration for 
the lease of such property. The inclusion of such provision in the 
said leases was said to be necessary in order that each plant could be 
placed on a self-maintaining basis. A thorough reading of such 
Hearings and Committee Reports indicates that there were considered 
therein only such repairs and replacements as would be required of 
the lessee and not those repairs and replacements occasioned by fire, 
etc., for which the insurer is liable under insurance contracts. A 
holding that the proceeds of such insurance policies are required to 
be covered into the Treasury as miscellaneous receipts, thereby 
necessitating further appropriation by the Congress, would not neces- 
sarily defeat the desire of the Congress that each plant be on a self- 
maintaining basis. In other words, it appears to have been the de- 
sire of the Congress that receipts covered into the Treasury resulting 
from such leasing program should approximate, in so far as possible, 
the amounts appropriated by the Congress for the care, protection, 
repair, and restoration of such property. There is no indication 
that the funds authorized to be appropriated therein were to partake 
of the nature of a revolving fund so as not to require the appropria- 
tion of additional amounts. 

The circumstances present in the cases cited in your submission are 
clearly distinguishable from the facts in the present situation. Sec- 
tion 303 of the so-called Lanham Act, 54 Stat. 1125, 1127, as amended, 
under consideration in 22 Comp. Gen. 1133 and in 27 id. 352, provides 
in effect that moneys derived from rental or operation of property 
acquired or constructed under the provisions of that act shall be re- 
turned to the appropriation authorized therein and remain available 
for expenses of operation and maintenance. Similarly, section 6 (b) 
of the Lend-Lease Act, as amended (22 U. S. C. 415), considered in 
24 Comp. Gen. 847, provides as follows: 

(b) All money and all property which is converted into money received under 
section 412 from any government shall, with the approval of the Director of the 
Budget, revert to the respective appropriation * * * and shall be available 


for expenditure for the purpose for which such expended funds were appropri- 
ated bylaw * * *%, 


The National Industrial Reserve Act of 1948, considered herein, 
contains no provision similar to those considered in the decisions dis- 
cussed above, nor does it contain any provision permitting the reim- 
bursement of any appropriations authorized therein. Accordingly, 
since there appears nothing in the statute here involved which either 
specifically or by necessary implication may be considered as render- 
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ing inapplicable the requirements of section 3617, Revised Statutes, 
it must be held that the proceeds of any insurance or any amount 
equal to the cost of the repairs or replacements to any property so 
insured must be covered into the Treasury as miscellaneous receipts. 


[B-80824] 


Leaves of Absence—Military—During Period of Annual 
Leave Granted as Part of One-Year Reduction in Force Notice 
Period 


The period of military training to which an employee was ordered while in an 
annual leave status preceding his furlough without pay period granted as part 
of the one-year reduction in force notice period may be regarded as merely 
interrupting for such military leave period the annual leave thus granted, so 
as to permit the employee to revert to an annual leave status at the termina- 
tion thereof, instead of requiring that a lump-sum payment for such annual 
leave be delayed until the date administratively fixed for the employee's final 
separation upon the expiration of his furlough without pay period. 27 Comp. 
Gen. 245, amplified. 


Comptroller General Warren to the Administrator of Veterans’ 
Affairs, February 24, 1949: 


There has been considered a letter of October 8, 1948, from the 
Executive Assistant Administrator, requesting a decision as to whether 
military leave may be substituted for terminal annual leave which 
has been granted as part of the one-year reduction in force notice 
given pursuant to section 20.10 of the Civil Service Retention Pref- 
erence Regulations for Use in Reduction in Force, which section pro- 
vides as follows: 


20.10 Notice to Employees.—An employee in group A-1 or A-2 with competi- 
tive status affected by a reduction in force shall be given ah individual notice in 
writing one year before the action becomes effective. His one-year notice period 
shall be composed of, whenever possible, at least 30 days in an active duty 
status; a non-duty status with pay for the duration of his leave, if any; and 
the balance of the year in a furlough or leave without pay status. 


The specific questions stated in the letter are as follows: 


1. Would civilian employees who are members of reserve components of the 
armed forces or the National Guard and who are ordered to report for mili- 
tary training duty while in a non-duty annual leave status granted as part of 
the one-year reduction in force furlough notice prior to separation by reduction 
in force be entitled, as a matter of right, to have military leave authorized by 
appropriate statute, substituted for such non-duty annual leave up to the date 
previously fixed as the separation date? 

2. If the above-stated question is answered in the affirmative, would any result- 
ing annual leave to the employee's credit on the date of the separation be required 
to be paid in a lump sum? 
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In decision of October 27, 1947, 27 Comp. Gen. 245, referred to in 
said letter, involving a matter substantially identical with that here 
involved, it was held that, where an employee is ordered to report 
for military training duty while on annual leave granted as part of the 
30-day notice period prior to separation by reduction in force, mili- 
tary leave is required to be substituted for annual leave granted as 
part of such 30-day notice period, but not for any period beyond 
the previously fixed separation date. In line with that ruling the 
first question presented is answered in the affirmative. 

With respect to the second question, it appears that the employee 
here involved was given a written reduction in force notice on May 
22, 1948; that he remained in an active-duty status from June 2 to 
July 2, 1948; that at the expiration of such period he was placed in 
a non-duty status with pay for the duration of his accumulated and 
accrued annual leave which expired on August 11, 1948; that the 
employee was placed on reduction in force furlough through July 1, 
1949; and that the employee requested military leave for training 
for the period July 10 to July 24, 1948. That portion of the said 
decision of October 27, 1947, which held that any resulting annual 
leave to the credit of the employee on the date administratively fixed 
for his separation is to be paid in a lump sum clearly has reference to 
a situation where the employee elects to receive payment for his annual 
leave in a lump sum under the act of December 21, 1944, 58 Stat. 845, 
at the time of separation from the service because of reduction in 
force, rather than to a situation, such as here, where the employee 
is carried in a furlough without pay status for the balance of his one- 
year reduction in force notice before being finally and completely 
separated from the service. See 26 Comp. Gen. 331, 333. 

Since the employee here involved is to be carried on the rolls through 
July 1, 1949, as an employee of your agency, it is apparent that August 
11, 1948—the expiration date of the period covered by his accumulated 
and accrued annual leave—was not the proposed date of separation, 
but, rather, was the date on which the employee was to be removed 
from the rolls for pay purposes only. 

Section 30.203 of the Annual and Sick Leave Regulations provides 
in pertinent part as follows: 

Annual leave shall be granted to an employee at such times as the heads of 
the departments and agencies may prescribe: Provided, That an employee who 
is to be placed on furlough in contemplation of separation by reduction of force 
shall be granted immediately prior bo furlough, upon his request, any annual 
leave to which he is entitled. * * 

The period of military leave herein involved may be considered as 
having the effect of merely interrupting, from July 10 to July 24, 
1948, the annual leave granted under the regulation, swpra, thus per- 
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mitting the employee to revert to an annual leave status at the termi- 
nation of the military leave, rather than as requiring that a lump-sum 
payment for any resulting leave to the employee’s credit be delayed 
until July 1, 1949—the date administratively fixed for the employee to 
be finally and completely separated from the service upon the expira- 
tion of the furlough without pay period. Accordingly, the employee 
may be restored to the rolls in an annual leave status as of the expira- 
tion of his military leave of absence. 
The second question presented above is answered accordingly. 


[B-83348] 


Sundays and Holidays—January 21, 1949—Employees of 
Judicial Branch not Subject to Classification Act 

Although the Joint Resolution of January 18, 1949, established a holiday for all 
Government employees on January 21, 1949, including employees of the judicial 
branch, in the metropolitan area of the District of Columbia, it did not extend the 
holiday premium pay provision of section 302 of the Federal Employees Pay Act 
of 1945, as amended, to judicial employees not subject to the Classification Act, 


so that such judicial employees who worked on January 21, 1949, may not be 
regarded as entitled to premium pay for work on such holiday. 


Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, February 28, 1949: 


Reference is made to letter of February 1, 1949, from the Assistant 
Director, requesting a decision as to whether employees of the Office 
of the Clerk of the District Court for the District of Columbia who 
worked on January 21, 1949, are entitled to extra or holiday com- 
pensation. 

It appears from the submission that, on January 19, 1949, the clerk 
received a memorandum from the Chief Judge of the Court, directed 
to all of the judges, stating that Chief Justice Stephens of the United 
States Court of Appeals for the District of Columbia had informed the 
Clerk of the Court that he did not construe the Joint Resolution of 
Congress, Public Law 1, approved January 18, 1949, “as granting a 
legal holiday on Friday, January 21st”; and, accordingly, the chief 
judge instructed the clerk to keep his office open with a skeleton force 
on Friday, January 21. It is urged in the submission that the referred- 
to Joint Resolution was intended to place all employees mentioned 
therein upon the same footing as employees in the executive branch of 
the Government with respect to double compensation for service ren- 
dered on holidays. 
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Public Law 1, approved January 18, 1949, 63 Stat. 3, provides: 


That the several executive departments, independent establishments, and other 
governmental agencies of the United States, including the legislative and judicial 
branches, and of the District of Columbia, in the metropolitan area of the District 
of Columbia shall be closed all day on Thursday, January 20, 1949, Inauguration 
Day, and on the succeeding day, Friday, January 21, 1919. All employees of such 
departments, establishments, and agencies and of the District of Columbia in 
such area, except those who may for special public reasons be required to be on 
duty on such days by the heads of their respective departments, establishments, 
or agencies, shall be excused from duty on those days; and such days shall be 
considered holidays for the purpose of all statutes relating to the compensation 
and leave of employees of the United States, and of the District of Columbia, 
employed in such area. For the purposes of this resolution, the term ‘metro- 
politan area of the District of Columbia” shall include, in addition to the District 
of Columbia, Montgomery and Prince Georges Counties, Maryland, Arlington 
and Fairfax Counties, Virginia; and the city of Alexandria, Virginia. 

Employees of the judiciary, who are not subject to the Classification 
Act, are, by virtue of the provisions of section 101 (a) of the Federal 
Employees Pay Act of 1945, 59 Stat. 295, excluded from the provisions 
of section 302 of the said act, as amended by section 11 of the Federal 
Employees Pay Act of 1946, 60 Stat. 218, granting premium pay for 
work performed on a holiday, and I know of no statutory provision 
entitling such judiciary employees to extra compensation for working 
on holidays. While the Joint Resolution of January 18, 1949, estab- 
lished a holiday for all Government employees, including employees 
of the judicial branch, in the metropolitan area of the District of 
Columbia, it did not extend the statutory provision for holiday pay 
to judicial employees not subject to the Classification Act, and such 
extension may not be granted by construction. 


The question presented is answered accordingly. 








a an. a. ae? a ee ee) oe ee ee” i in in e ie- Ban mn | 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 483 
[B-82725] 


Fees—U. S. Commissioners—Cases Arising Prior to Sep- 
tember 1, 1946 


In view of section 39 of the act of June 25, 1948, effective September 1, 1948, 
repealing the United States commissioner fee provisions of section 21 of the 
act of May 28, 1896, as amended by the act of August 1, 1946, except as to any 
rights or liabilities existing under section 21, the revised fees prescribed by the 
earlier act are payable in all cases which arose prior to September 1, 1946, by 
some action of a commissioner and which resulted in the appearance of the 
accused before the commissioner after September 1, 1948, even though the pro- 
visions of section 5 of the 1946 act applying the revised schedule of fees to all 
cases arising after September 1, 1946, were omitted from the 1948 act. 


Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, March 1, 1949: 


Reference is made to letter of January 7, 1949, from the Assistant 
Director of your office, in which attention is invited to the fact that the 
provisions in section 5 of Public Law 582, approved August 1, 1946, 
60 Stat. 753, establishing the applicability of the revised schedule of 
fees of United States commissioners prescribed by that act to all cases 
arising after September 1, 1946, and providing that a case shall be 
deemed to arise when it first requires action of a commissioner, were 
omitted from Public Law 773, approved June 25, 1948, 62 Stat. 869, 
effective September 1, 1948, revising and enacting into law certain 
provisions of Title 28, U. S. Code, entitled “Judicial Code and Judi- 
ciary.” The question is presented in the letter as to whether, in those 
instances where the case arose prior to September 1, 1946, by a com- 
plaint in writing having been sworn to and filed with a United States 
commissioner prior to that date but the defendant was not appre- 
hended and brought before the commissioner until subsequent to 
September 1, 1948, the effective date of Public Law 773, supra, the 
commissioner is entitled to receive the fees computed on the sliding 
scale provided in section 633 (a) (3) of the latter act, 62 Stat. 916, or 
whether he is entitled to the fees prescribed by prior law, the act of 
May 28, 1896, 29 Stat. 184. 

Section 21 of the act of May 28, 1896, supra, prescribing fees to be 
paid United States commissioners for certain specified actions, was 
amended by the act of August 1, 1946, swpra, to provide a new set of 
fees payable in all cases first requiring action by a commissioner after 
September 1, 1946. For all cases which first required action by a com- 
missioner before that date, the fees prescribed in the 1896 act remained 
payable. Section 39 of Public Law 773, supra, 62 Stat. 992, expressly 
repealed section 21 of both the 1896 act and the 1946 statute, except 
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that “Any rights or liabilities now existing under such sections or parts 
thereof shall not be affected by this repeal.” 

It seems clear that in the instances referred to the right, or liability, 
of the United States to pay the fees prescribed in the 1896 statute 
vested when the complaints were sworn to and filed prior to September 
1,1946. Asexpressly provided by section 39 of Public Law 773, supra, 
this right or liability was not affected by the repeal of prior statutes 
by said Public Law 773. Therefore, it must be held that in all cases 
which arose prior to September 1, 1946, whether by the filing of a sworn 
complaint or by other action required of a commissioner, the schedule 
of fees prescribed in the 1896 statute are payable, even though it may 
be that the accused was not brought before the commissioner for hear- 
ing until subsequent to September 1, 1948. 

Your question is answered accordingly. 


[B-82999] 


Pay—Retired—Coast Guard Enlisted Men—Effect of 
Waiver 


Retired enlisted men of the Coast Guard who are receiving a pension or com- 
pensation under laws administered by the Veterans’ Administration by virtue of 
a waiver of an equivalent amount of retired pay pursuant to the provisions of the 
act of May 27, 1944, are entitled, if the payment of pension or compensation be 
reduced or stopped entirely, to have their retired pay increased by such an 
amount as may be necessary to continue payments in an amount equal to the 
full amount of retired pay to which they may be entitled. 


Assistant Comptroller General Yates to the Secretary of the 
Treasury, March 1, 1949: 


There has been received a letter dated January 13, 1949, from the 
Acting Secretary of the Treasury requesting decision whether retired 
enlisted men of the Coast Guard who are receiving a pension or com- 
pensation under laws administered by the Veterans’ Administration— 
they having waived retired pay pursuant to the act of May 27, 1944, 
58 Stat. 230 (38 U.S. C. 26c) , for the purpose of obtaining such pension 
or compensation—may waive such pension or compensation and re- 
sume receipt of retired pay. The waiver executed in such cases with 
respect to retired pay is set out in the letter of January 13, 1949, as 
follows: 

Pursuant to provisions of the Act of May 27, 1944, Public 314, 78th Congress, 
I hereby waive that portion of my retired pay as is equal in amount to the 
pension or compensation which may be awarded by the Veterans’ Administration. 
My retired pay is received from the Coast Guard. 


It is understood that the effective date of this waiver will be determined by 
the Disbursing Officer paying the retired pay. 
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The said act of May 27, 1944, provides: 


That any person who is receiving pay pursuant to any provision of law re- 
lating to the retirement of persons in the regular military or naval service, and 
who would be eligible to receive pension or compensation under the laws ad- 
ministered by the Veterans’ Administration if he were not receiving such re- 
tired pay, shall be entitled to receive such pension or compensation upon the 
filing by such person with the department by which such retired pay is paid of 
a waiver of so much of his retired pay and allowances as is equal in amount to 
such pension or compensation. To prevent duplication of payments, the de- 
partment with which any such waiver is filed shall notify the Veterans’ Admin- 


istration of the receipt of such waiver, the amount waived, and the effective date 
of the reduction in retired pay. 


Prior to the act of June 30, 1941, 55 Stat. 394, it had been held, on the 
basis of certain provisions contained in the act of March 3, 1891, 26 
Stat. 1081, 1082, and section 212 of the World War Veterans’ Act of 
June 7, 1924, 43 Stat. 623, as amended, 44 Stat. 797, 798, that a waiver 
by any retired enlisted man of his retired pay for the purpose of ob- 
taining a pension or compensation from the Veterans’ Administration 
might be considered effective only if construed as a renunciation of his 
retired status, and that discontinuance of his retired pay pursuant to 
such a waiver terminated the enlisted man’s retired status. 27 Comp. 
Dec. 606; 20 Comp. Gen. 41. Section 4 of the act of June 30, 1941, 
55 Stat. 395 (38 U.S. C. 26b), however, provided in part that enlisted 
men of the Regular Army and of the Philippine Scouts, who had been 
placed on the retired list, in certain cases might waive receipt of re- 
tired pay and allowances for the purpose of receiving a pension or 
compensation from the Veterans’ Administration and, thereafter, 
might waive receipt of such pension or compensation for the purpose 
of receiving retired pay and allowances. Such provisions permitted 
the particular retired enlisted men concerned, who were otherwise 
eligible for veterans’ benefits, to elect to receive either retired pay, or 
veterans’ benefits, without thereby permanently terminating the status 
giving rise either to the right to retired pay, or to veterans’ benefits. 

The purpose of the act of May 27, 1944, supra, was to extend the 
limited authorization contained in section 4 of the act of June 30, 
1941, to “any person who is receiving pay pursuant to any provision of 
law relating to the retirement of persons in the regular military or 
naval service, and who would be eligible to receive pension or com- 
pensation under laws administered by the Veterans’ Administration, if 
he were not receiving such retired pay.” However, while the act of 
June 30, 1941, requires a waiver of all retired pay and allowances for 
the purpose of receiving a pension or compensation, and vice versa, 
the act of May 27, 1944, requires only that a retired person waive so 
much of the retired pay and allowances as is equal in amount to the 
amount of pension or compensation otherwise payable, for the purpose 
of receiving such pension or compensation. 
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The effect of the act of May 27, 1944, is to permit a retired person, 
otherwise eligible thereto, to elect to receive veterans’ benefits without 
terminating the status giving rise to the right to retired pay, and under 
such statute such person may receive veterans’ benefits in the form of 
pension or compensation after the execution of a waiver of an equiva- 
lent amount of his retired pay, and in addition thereto retired pay 
equal to the difference between the amount of such benefits and the 
amount of his retired pay. Hence, if the Veterans’ Administration 
either reduces, or stops altogether, the payment of pension or com- 
pensation which a retired person has been receiving by virtue of a 
waiver of retired pay executed pursuant to the act of May 27, 1944, 
and in the form quoted above, the retired pay of such retired person 
may be increased by such amount as may be necessary to continue to 
him payments in an amount equal to the full amount of retired pay 
to which he may be entitled. 

Your question is answered accordingly. 


[B-79907] 


Pay—aActive Duty—Reserve Officer Ordered To Course of 
Instruction 


A member of the Officers’ Reserve Corps who, upon completion of a course of 
instruction to which ordered under active-duty orders which specified a period 
of leave and fixed a date on which he would revert to an “inactive status,” was 
paid accrued pay and allowances through the date of completion of the course 
plus a lump-sum leave payment, may not, in addition thereto, be paid active-duty 
pay and allowances for the period intervening between the date of completion of 
the course and the date of reversion to an “inactive status.” 4 Comp. Gen. 894, 
distinguished. 


Assistant Comptroller General Yates to Lt. Col. S. H. Smith, U. S. 
Army, March 2, 1949: 

There has been received by indorsement of the Office of Chief of 
Finance dated September 1, 1948, your letter of June 11, 1948, in which 
you request decision as to whether you are authorized to make pay- 
ment on a voucher transmitted therewith, stated in favor of Colonel 
Albert J. Fedalei, Finance Reserve, in the amount of $175.20, rep- 
resenting active duty pay and allowances for the period June 12 to 
19, 1948, following his completion of a training course at the Army 
Finance School, St. Louis, Missouri, and his return to his home. 

Orders (#2-221-EPMD) dated February 19, 1948, issued by Head- 
quarters, Eastern Pennsylvania Military District, Second Army, 
Philadelphia, Pennsylvania, to Colonel Fedalei, 4503 Chester Avenue, 
Philadelphia, are, in pertinent part, as follows: 


1. By direction of the President you are ordered to active duty training and 
assigned to Organized Reserve Training Detachment, Hq. Eastern Pennsylvania 
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Military District, for record purposes only, with station as indicated in (a) 
below: 


a SE FSF ee ee ¢ St. Louis, Mo. 

Pi Oi set ke OS oe es Army Finance School 
ce. Class No. and Course...~...--_...._._... . #8, Associate Basic 
GBR DOGO OE ON iii et rn terre Seen 9 March 1948 

©: Tete of wee ee 9 January 1948 

f. Effective date of active duty__._._._______-_-___ 7 March 1948 

g. Date you revert to inactive status________-__. 18 June 1948 

h. Days of leave authorized____._-___--__-__--. q 


On effective date of active duty (f) you will proceed from your home to sta- 
tion of active duty (a), reporting to the Commandant of school (b) not later 
than two days nor earlier than four days before starting date of class (d) for 
attendance at class number of course indicated (c). Necessary travel time to 
and from school and leave indicated in (h) are authorized. No per diem au- 
thorized. Travel of dependents and shipment of household goods at government 
expense are not authorized. Government bachelor officer quarters are available- 
Government quarters will not be available to dependents. Upon completion of 
the course, unless sooner relieved, you will return to your home and revert to 
inactive status on date indicated in (g). Commander (b) will cause officer 
to undergo physical examinations as required by WD Memo 600-150-1, 11 Sep- 
tember 1947 and will carry officer as “attached from other organizations” on 
organization morning report. 


The said orders were amended by orders dated February 25, 1948, as 
follows: 


1. So much of Letter Orders #2-221-EPMD this headquarters dated 19 
February 1948 pertaining to the above reserve officer which reads “Date you 


revert to inactive status: ~-_-__ 18 June 1948” and “Days of leave authorized: 
eel 7” is amended to read “Date you revert to inactive status: _._--__ 19 June 
1948” and “Days of leave authorized: ~-____ 8” 


Office order No. 97, Headquarters, Army Finance School, Army 
Finance Center, Office of the Chief of Finance, St. Louis, Missouri, 
dated June 9, 1948, is, in pertinent part, as follows: 

1. The following officers ORC recalled to active duty for purpose of attend- 
ing Associate Basic Finance Officers Course, Class 3, having completed train- 


ing this date are relieved from duty as student Associate Basic Finance Officers 
Course, Class 3. 


RANK NAME ASN BRANCH 
Col Albert J. Fedalei 0218832 FD-RES 


The orders of February 19, 1948, supra, apparently were based upon 
the announcement of Officers’ Basic Associate Course, Class No. 3, 
Army Finance School, contained in directive from the Office of the 
Adjutant General, Washington 25, D. C., dated October 13, 1947, file 
AGAM-PM 210.63 (9 Oct 47), in pertinent part, as follows: 

1. To implement the Gerow Plan for the education of officers of the Army, 
the Chief of Finance announces the establishment of the Officers’ Basic Associate 
Course, Class No. 3. 

2. The Officers’ Basic Associate Course will be of 3 months duration, starting 


on 10 March 1948 and ending 9 June 1948, and will be conducted at the Army 
Finance School, Army Finance Center, OCF, St. Louis 20, Missouri. 


It appears that upon completion of the course of instruction on 
June 9, 1948, the officer was paid accrued pay and allowances, advance 
payment of pay and allowances through June 11, 1948, to cover travel 
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time to his home, and lump-sum payment for nine days’ leave, plus 
advance payment of mileage to his home. You state that the officer 
indicated his intent to commence travel to his home upon completion 
of the course of instruction. Also, you indicate that his present claim 
is asserted under the provisions of paragraph 2b (2), AR 35-3420 
dated February 6, 1946, which reads as follows: 

A Reserve officer ordered to active duty under section 37a of the National 
Defense Act, as amended, for training for a period extending between two dates, 
both inclusive, is entitled to active duty pay for the entire period covered by his 
orders, notwithstanding he was permitted to return to his home before the last 


date covered by his orders, due to completion of the course, but had not been 
relieved from active duty by competent authority. See 4 Comp. Gen. 894. 


In the decision cited in the said regulation there was considered the 
case of a reserve officer who was ordered to active duty for training for 
the period July 6 to 20, 1924, both dates inclusive. Upon completion 
of the training, if not sooner relieved, the officer involved and the 
other reserve oflicers at the training camp were directed to return to 
their respective homes so as to arrive thereat on July 20, 1924, upon 
which date they were to stand relieved from further active duty. The 
camp was closed on July 19, 1924, the reserve officers were given au- 
thority to return to their homes, and all regular personnel departed 
on the same date. The officer there claiming pay for July 20, 1924, 
left the camp and arrived at his home two miles away on the 19th, and 
the question considered was whether, under such circumstances, he was 


entitled to active duty pay and allowances for the 20th. With respect 
thereto, the said decision stated : 

It appears that claimant’s departure from the camp on the 19th of the month 
occurred after the completion of the training course and that his arrival home on 
that day was due to the fact that his home, Davenport, Iowa, was only 2 miles 
distant from the camp. The situation presented is not one of actual relief from 
duty involving curtailment of the officer’s period of training, a contingency speci- 
fically provided for by the order, nor is it in any sense a grant of leave. The course 
of training having been arranged to terminate at a time to permit those attend- 
ing from the greatest distance to reach home on the 20th, the members residing in 
the immediate vicinity of the camp necessarily had to depart also, but that did 
not change the terms of the order which was an assignment to active duty to 
include July 20, 1924, unless sooner relieved by competent authority. 

It is shown in the above-quoted letter of October 13, 1947, announc- 
ing the Officers’ Associate Basic Course, Class No. 3, that such course 
was scheduled for completion on June 9, 1948, and it seems apparent 
from the orders of February 19, 1948, supra, that Colonel Fedalei was 
called to active duty solely for the purpose of taking that course. It 
seems apparent, also, that his orders, as amended, contemplated that 
the period of his active duty would be terminated upon the completion 
of the course and the expiration of the time required (two days) for 
his return home, and that he would be paid active-duty pay and allow- 
ances accordingly, plus pay and allowances for eight days’ leave. Cf. 
Gibson v. United States, 47 C. Cls. 554. Since the schedule called for 
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the completion of the course on June 9, 1948, there was no purpose 
to be served by providing for the termination of active duty on June 19, 
1948, other than to indicate an intention that the officer was to be paid 
for eight days’ leave, in addition to pay and allowances, through June 
11, 1948. In that connection, it is to be noted that the amendatory 
orders of February 25, 1948, changed the effective date of reversion 
to “inactive status” from June 18 to June 19, 1948, and made a cor- 
responding change in the number of days of leave indicated. Hence, 
the said order of February 19, 1948, as amended, clearly did not 
contemplate that the officer would be paid active-duty pay and allow- 
ances through June 19, 1948, in addition to a lump-sum payment for 
eight (or nine) days’ leave. In any event, if literal effect is given 
the orders of February 19, 1948, as amended, supra, then the officer 
Was in an active-duty status from March 7 through June 19, 1948, 
and was on leave for eight days during such period. And, if he was 
on such leave, obviously the said leave could not be included in the 
computation of the lump-sum leave payment due him. In other words, 
by strictly following the terms of the orders, it might be considered 
that the officer was entitled to pay and allowance as in a leave status 
during the period June 12 to 19, 1948. However, since the officer 
already has received a lump-sum payment for his accrued leave which 
is greater than the amount of the pay and allowances which would 
accrue to him for the leave indicated in his orders, it is evident that 
there is nothing further due the officer under the said orders of 
February 19, 1948, as amended, supra. Accordingly, payment on the 
voucher, which will be retained in this Office, is not authorized. 


[B-81930] 


Discharges and Suspensions—Restoration, Etc.—Veterans’ 


Preference Act of 1944, As Amended 


While section 14 of the Veterans’ Preference Act of 1944, as amended, requiring 
an administrative officer to take such corrective action as the Civil Service Com- 
mission finally recommends with respect to appeals of preference eligibles for 
restoration to duty, comprehends a complete revision of the administrative 
records, including a rescission of the adverse administrative action and a restora- 
tion to the rolls retroactively as of the effective date of such adverse action, such 
broad corrective action is not mandatory upon the Commission, so that a mere 
recommendation for restoration does not necessarily require retroactively effec- 
tive action. 


Should the Civil Service Commission in line with its discretionary authority 
under section 14 of the Veterans’ Preference Act of 1944, as amended, recommend 
restoration of a preference eligible employee at a date subsequent to the date 
administratively fixed for separation, then the separation would become an 
accomplished fact and a new appointment and oath of office would be required ; 
but if restoration is recommended retroactively to the date of separation, the 
separation is rescinded and no new appointment or oath of office is necessary. 
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The “corrective action” required of administrative officers in accordance with 
recommendations made by the Civil Service Commission under section 14 of the 
Veterans’ Preference Act of 1944, as amended, with respect to appeals of prefer- 
ence eligibles for restoration to duty, may not include an authorization for the 
payment of “back pay” upon restoration and the adjustment of leave accounts 
in connection with periods of separation or suspension. 


Previously settled appeals under section 14 of the Veterans’ Preference Act of 
1944, as amended, in which the restoration of preference eligible employees was 
recommended by the Civil Service Commission may be reopened by the Commis- 
sion for the purpose of making additional recommendations as to the dates of 
restoration ; but such supplemental recommendations are mandatory only in those 
cases in which the original recommendation was made on or after August 4, 
1947, the date of the amendment to the said section which made the recommenda- 
tions of the Commission mandatory upon administrative officers. 


Comptroller General Warren to the President, United States Civil 
Service Commission, March 2, 1949: 


There has been considered your letter of November 26, 1948, re- 
questing a decision upon certain questions which have arisen under 
the provisions of section 14 of the Veterans’ Preference Act of 1944, 
58 Stat. 390, as amended by the act of August 4, 1947, 61 Stat. 723, 
:especting the restoration to duty of a civilian employee upon the 
finding and recommendation of the Civil Service Commission in an 
appeal thereto under the said Veterans’ Preference Act. 

The amendatory act of August 4, 1947, Public Law 325, provides 
as follows: 


That the first proviso of section 14 of the Veterans’ Preference Act of 1944 
(58 Stat. 387) is hereby amended to read as follows: “Provided, That such pref- 
erence eligible shall have the right to make a personal appearance, or an 
appearance through a designated representative, in accordance with such reasona- 
ble rules and regulations as may be issued by the Civil Service Commission; 
after investigation and consideration of the evidence submitted, the Civil Service 
Commission shall submit its findings and recommendations to the proper admin- 
istrative officer and shall send copies of the same to the appellant or to his 
designated representative, and it shall be mandatory for such administrative 
officer to take such corrective action as the Commission finally recommends.” 
[Italics supplied.] 


The questions presented in your letter are stated as follows: 


(1) May a restoration resulting from a finding and recommendation of the 
Commission in an appeal under the Veterans’ Preference Act of 1944 be made 
retroactively effective as of the date of the adverse administrative action? 

If your answer to question (1) is in the affirmative: 

(2) Is a recommendation of the Commission for restoration in an appeal 
under the Veterans’ Preference Act automatically effective as of the date of the 
adverse administrative action or is a recommendation of the Commission for 
retroactive restoration required in order that the restoration may be made 
retroactive? 

(3) Is the restoration in an appeal under the Veterans’ Preference Act a 
rescission of the adverse administrative action so that it does not require a 
new appointment or oath of office? 

(4) In recommending corrective action on appeal under the Veterans’ Pref- 
erence Act may the Commission make finding and recommendation with respect 
to the “back pay” to be paid the appellant upon restoration? 

(5) Where an employee was suspended without pay or required to take annual 
leave or leave without pay in anticipation of his dismissal and the Commission 
finds on appeal that the dismissal was unwarranted, and recommends his 
restoration, may the Commission also recommend that he be paid for the period 
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of suspension or leave without pay and that his annual leave be restored to him? 

(G) If your reply to these questions is also in the affirmative, would the 
Commission be required or authorized to reopen previous appeals under the 
Veterans’ Preference Act, in which it had recommended restoration of the 
appellant, for the purpose of making additional recommendations with respect 
to date of restoration and particularly with respect to back pay? 

The italicized portion of the above-quoted statute specifically pro- 
vides that it shall be mandatory upon the administrative officer to 
take “such corrective action as the Commission finally recommends.” 
Hence, it is clear that the Civil Service Commission is authorized to 
determine the nature and extent of the corrective action to be taken. 
However, while it would appear that proper “corrective action” in 
cases arising under section 14 of the Veterans’ Preference Act would 
comprehend a complete revision of the administrative records—in- 
cluding a rescission of the adverse administrative action and a restora- 
tion to the rolls of the employee retroactively as of the effective date 
of such adverse action—such broad “corrective action” is not manda- 
tory upon the Commission. That is to say, while it may recommend 
that restoration be retroactively effective to the date of adverse admin- 
istrative action, it is not required to do so if, for reasons satisfactory 
to the Commission, such course is not deemed appropriate. Accord- 
ingly, a mere recommendation by the Commission for restoration to 
the rolls does not necessarily require restoration retroactively to the 
effective date of the adverse administrative action. Questions 1 and 
2 are answered accordingly. 

With respect to question 3, it may be stated that should the Com- 
mission, in line with its discretionary authority discussed above, 
recommend restoration at a date subsequent to the date administra- 
tively fixed for separation, then the separation would become an accom- 
plished fact and a new appointment and oath of office would be 
required. Otherwise, if restoration is recommended retroactively to 
the date of separation, the separation is rescinded and no new appoint- 
ment or oath of office is necessary. 

Respecting questions 4 and 5 which relate to matters of recommend- 
ing the payment of compensation and the adjustment of leave accounts 
in connection with periods of separation or suspension, it may be said 
that, standing alone, the broad authority conferred upon the Commis- 
sion by the amendatory provisions of the act of August 4, 1947, swpra, 
to recommend “corrective action” might be construed as including 
authority to recommend that “back pay” be paid to the appellant upon 
restoration. However, examination of the legislative history of the 
said 1947 statute throws considerable doubt upon such construction. 
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In report No. 568, Senate Committee on Civil Service on H. R. 966, 
for which there was substituted identical bill S. 1494—subsequently 
enacted as the said 1947 statute—after setting forth the purpose of the 
bill as being to fix responsibility for the enforcement of the Veterans’ 
Preference Act of June 27, 1944, 58 Stat. 387, in view of the demon- 
strated lack of observation of the spirit and letter of that law by 
administrative officials which resulted in denial of the veteran’s equity 
for reinstatement to the definite detriment of his earning capacity, it 
is stated : 

There is other legislation (S. 1486) which has been recommended by this com- 
mittee, to provide reimbursement for periods of separation from the service in 
the cases of persons improperly removed from such service. Thus will the issue 
of abuse of irregular separation without benefit of salary which would have been 


paid and the further abuse of unrestrained misobservance of the Veterans’ 
Preference Act in many cases have been met. 


Thus, there is a reasonable basis for the view that an authorization 
for the payment of “back pay” was not one of the elements intended 
by the Congress to be embraced within the scope of the phrase, “cor- 
rective action,” as that phrase is used in the said act of August 4, 1947. 

The bill S. 1486 mentioned in the above-quoted committee’s report 
subsequently was enacted into law as Public Law 623, approved June 
10, 1948, 62 Stat. 354. In decision of this Office dated September 28, 
1948, 28 Comp. Gen. 200, to you, it was held that the said act of June 
10, 1948, authorizing payment of compensation for periods of suspen- 
sions as well as for separations, has no retroactive effect and is for 
application only to those cases in which the adverse administrative 
action was taken after the date of enactment of that act. Since it is 
understood that your questions have reference to cases in which adverse 
administrative action was taken prior to June 10, 1948, questions 4 and 
5 are answered in the negative. 

So far as concerns the right of the Civil Service Commission to 
reopen previously settled appeals under section 14 of the Veterans’ 
Preference Act, it appears that the said act of August 4, 1947, was 
intended as authorizing supplemental recommendations where found 
by the Commission to be required, in view of the language therein that 
it shall be mandatory for the administrative officer to take such cor- 
rective action “as the Commission finally recommends.” Of course, 
the authority to make such mandatory supplemental recommendations 
covers only those cases in which the original recommendation was 
made on or after August 4, 1947, and, in line with the foregoing state- 
ments made in answer to questions 4 and 5, does not include authoriza- 
tion for “back pay.” 
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(B-82191] 


Insurance—As Constituting Part of Compensation—Pay- 
ments To Beneficiaries of Deceased Marine Seamen 

Beneficiaries of former civilian marine seamen employed by the Department 
of the Army, who died in the stranding and break-up of an Army Transport, may 
be paid the proceeds of war risk insurance carried on the lives of such seamen 
where the providing of such insurance constituted a part of their pay or compen- 
sation, provided the furnishing of insurance is a “wage practice” of the maritime 
industry within the meaning of 5 U. S. Code 946, and administrative regulations 


in force at the time provided for such insurance to the class of employees 
concerned, 


ao General Warren to the Secretary of the Army, March 
, 1949; 


Reference is made to letter dated December 4, 1948, with enclosures, 
from the Assistant Secretary of the Army, advising that, in connec- 
tion with the death of certain former civilian marine personnel who 
perished in the stranding and break-up of the USAT Clarksdale Vic- 
tory on November 17, 1947, there are pending before your Department 
approximately fifty claims of their beneficiaries in the amount of $5,000 
for the loss of the life of each seaman. The claims are said to be based 
on the contractual provisions of the Shipping Articles under which 
the seamen sailed, which provided for the payments in accordance with 
the wage practice of the maritime industry. 

It is requested in the said letter that the legal basis for the proposed 
payments as set forth in the statement accompanying the letter be 
reviewed and that advice be furnished as to whether this Office would 
be required to object to their payment by a disbursing officer of the 
Army or whether such claims should be forwarded to this Office for 
direct settlement. 

It appears from the statement accompanying the letter that, in order 
to overcome difficulties encountered in procuring seamen to man its 
transports, the Department of the Army was authorized by the act of 
April 11, 1942, 56 Stat. 214, 215, to grant war risk insurance to its 
vessel employees to be carried with the War Shipping Administration 
under an agreement whereby the Department reimbursed the Adminis- 
tration for losses sustained and that, pursuant thereto, the Transpor- 
tation Corps adopted the practice of adding a rider to the Shipping 
Articles signed by the seamen providing that war risk benefits would be 
paid for the death of the officers and crew. It is stated further that, 
under the master war risk policy which the Department of the Army 
had with the War Shipping Administration, the beneficiary was paid 
by that Administration and the amount allowed was reimbursed to it 
by the Department ; and also that, pursuant to section 2 (a) of the act 
of March 24, 1943, 57 Stat. 47, and amendment No. 1, to decision 1A, 
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effective April 24, 1943, of the Maritime Emergency Board, the cover- 
age of the insurance involved was broadened from strictly war risks 
to include as well certain other marine perils not directly resulting 
from the war, such as stranding, sinking or breaking-up of vessels. It 
is pointed out further that, by the act of July 25, 1947, 61 Stat. 449, 
the War Risk Insurance Act, as amended, was repealed, thus termi- 
nating the specific authority under which, prior to that date, insurance 
as to the marine personnel of the Department of the Army had been 
procured. It is reported that, since that date, the maritime industry 
has been providing the said war risk insurance to seamen on the same 
basis as prior to repeal of the War Risk Insurance Act, the only differ- 
ence being that insurance is now procured from commercial insurance 
companies instead of the Maritime Commission (War Shipping Ad- 
ministration). It is reported that Decision 1A, and amendment 1 
thereto, of the Maritime War Emergency Board, are still in effect and 
that the regulations of the Department of the Army—based on section 
606 of the Federal Employees Pay Act of 1945, as amended by section 
8 (b) of the Federal Employees Pay Act of 1946 (5 U. S. C. 946)— 
still provide for such insurance payments. 

It appears clear from the statement enclosed with the letter of the 
Assistant Secretary that the providing of the insurance involved, after 
repeal of the War Risk Insurance Act, continued to be a practice of 
the maritime industry. Title 5, section 946, United States Code, 
swpra, which was in force at the time of the stranding of the vessel, 
insofar as here material, provides as follows: “Employees of the 
Transportation Corps of the Army of the United States on vessels 
operated by the United States * * * may be compensated in ac- 
cordance with the wage practices of the maritime industry.” The 
annual appropriation for Transportation Service is available for the 
compensation or pay of the seamen involved. Accordingly, if the 
providing of the insurance is part of the pay or compensation of the 
employees involved, if the practice of the maritime industry in provid- 
ing such insurance is a “wage practice” of that industry within the 
meaning of 5 U.S. C. 946, and if the regulations of the War Depart- 
ment in force at the time provided for such insurance to employees of 
the class concerned, there appears no legal objection to payment of the 
amounts to the beneficiaries of the former civilian marine seamen who 
died in the stranding and break-up of the USAT Clarksdale Victory. 

The word “compensated” in the provision that the employees “may 
be compensated in accordance with the wage practices of the maritime 
industry” appears to have been used simply to mean paid. It is rec- 
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ognized that such payment may encompass not only actual wages or 
salary, but any other thing of value such as board, lodging or special 
vacation leave in recompense for the services rendered. The assur- 
ance that the sum of $5,000 would be paid to a seaman’s designated 
beneficiary if he died under certain conditions unquestionably is a 
thing of value to the seaman which could be procured elsewhere only 
upon payment of premiums. It undoubtedly induced the rendi- 
tion of his services and the promise that the amount would be paid 
was part of the remuneration of the position which but for such em- 
ployment would not otherwise be payable. Therefore, it appears such 
insurance may be considered as constituting a part of the compensa- 
tion of the job. 

Accordingly, upon review of the legal basis advanced for the pay- 
ments as set forth in the statement accompanying the letter of the 
Assistant Secretary, I find no objection thereto. 

With respect to whether the payments involved may be made 
directly by the appropriate Army disbursing officer, the regulations 
of this Office specifically require that claims for amounts due deceased 
creditors of the United States or its deceased employees be forwarded 
to the Claims Division, General Accounting Office, for settlement. 
However, the amounts here involved, while accruing because of the 
service of its deceased employees, do not represent amounts due the 
decedents but amounts due the beneficiaries who are the creditors of 
the United States and who it is understood are alive and claiming. 
The information necessary to settlement is more readily available to 
your Department than it would be to this Office and it is understood 
that, for the most part, claims for the final pay due the seaman have 
been settled. Under such conditions, this Office would not be required 
to object to payment of the claims of the creditors of the United States 
directly—if such payments are otherwise proper—by the appropriate 
disbursing officer of the Department of the Army. 


[B-82777] 


Vehicles—Purchases—Trade-In Allowance 


In the light of section 16 of the act of August 2, 1946, prohibiting the purchase 
of any passenger motor vehicle at a cost, including the value of any vehicle ex- 
changed, in excess of that specified in any appropriation, purchase contracts 
should be entered into only after securing competitive bids pursuant to section 
3709, Revised Statutes, as amended, which bids should show separately the trade- 
in allowance offered—the reasonableness of which should be established by 
requesting cash bids on proposed trade-ins, or by other evidence—and where more 
than one used vehicle is to be traded in, the contract should be supported by a 
detailed administrative statement showing the reason therefor. 
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Comptroller General Warren to the Secretary of the Treasury, 
March 2, 1949: 

There recently was received in this Office a contract entered into by 
the Bureau of Federal Supply for the purchase of an automobile 
under circumstances which indicate that the Bureau had misinter- 
preted applicable decisions of this Office. Accordingly, I am calling 
the transaction to your attention in order that your Department may 
take necessary action to insure that correct procedures will be fol- 
lowed in the future. 

Section 16 of the act of August 2, 1946 (60 Stat. 810) , amends section 
5 of the act of July 16, 1914 (5 U.S. C. 78), to read, in part pertinent, 
as follows: 

(c) Unless otherwise specifically provided, no appropriation available for 
any department shall be expended— 

(1) to purchase any passenger motor vehicle (exclusive of busses, ambulances, 
and station wagons), at a cost, completely equipped for operation, and includ- 
ing the value of any vehicle erchanged, in excess of the maximum price therefor, 
if any, established pursuant to law by a Government agency and in no event 
more than such amount as may be specified in any appropriation or other Act, 


which shall be in addition to the amount required for transportation; [Italics 
added. ] 


In a decision dated June 28, 1934 (A-56326), a former Comptroller 
General held that, in view of past practices of this Office, when the 
Congress has specifically provided an appropriation for purchase of 
an automobile for use by the head of an office with limitation only as 
to amount, discretion will be allowed in accepting any bid for de- 
livery of an automobile within the limitation so fixed by the appropria- 
tion, and no objection would be raised to the acceptance—under an 
appropriation limitation of $2,500 including the value of a vehicle 
exchanged—of an offer to furnish a Cadillac automobile (retail list 
price, $4,297) at $2,475, less a cash allowance of $25 for the vehicle to 
be replaced thereby (net $2,450), even though an offer was also made 
to furnish a Pierce-Arrow automobile (retail list price $3,400) at 
$2,200, with a cash allowance for the replaced vehicle of $300 (net 
$1,900). 

Under contract No. Ts-10208 dated October 4, 1948, there was pur- 
chased by the Bureau of Federal Supply for the head of a Govern- 
ment agency, under an appropriation limitation of $3,000, including 
the value of any vehicle exchanged, a Cadillac Limousine, Model 75, 
for $2,908 plus a 1941 Plymouth Sedan, Model P-11, plus a 1942 
Packard Limousine, Model 1590. It appears that the Bureau of Fed- 
eral Supply relied on the decision of June 28, 1934 (A-56326), supra, 
as authority for the purchase. The contract was made without com- 
petition and the exchange value of neither of the vehicles turned in 
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was stated in the contract. The Bureau, in reply to questions by this 
Office, submitted an administrative report as follows: 

As indicated by the contract involved, the amount allowed for each trade-in 
vehicle was not stated by the General Motors Corporation and is, therefore, not 
available. We are informed by the National Security Resources Board that 
the vehicles were transferred to that agency from the Department of the Army 
and had been in constant use throughout the war. The vehicles were reported 
to be in very poor condition, both mechanically and in outward appearance, and 
one or both units were in the repair shop approximately 50% of the time. In 
the best interests of the Government, the new unit was purchased to avoid con- 
stant repair bills for the two trade-in units. 

The list price on the vehicle purchased at the time of the purchase, 
delivered in Washington, D. C., was $5,906. The blue-book “as is” 
value of the 1941 Plymouth Sedan, Model P-11, was $643. The blue- 
book value of the 1942 Packard Limousine, Model 1590, “as is” was 
$1,163. Obviously, the latter cars must be regarded as having had 
some value even though the blue-book value may not be accepted as 
conclusive. However, if the transaction is not in contravention of 
the statutory limitation, then the actual total value of both vehicles 
turned in must not have been more than $92. Local junk dealers 
have informally advised this Office that the scrap value of the metal 
alone in such cars would range from $50 to $110. But the cars ap- 
parently had not been wrecked or burned, nor were they totally un- 
serviceable, having been in actual operation 50% of the time im- 
mediately prior to being turned in. Hence, on the record before this 
Office, it reasonably may be concluded that the 1941 Plymouth Sedan 
and the 1942 Packard Limousine together had a greater combined 
value than $92. 

In Office decision of May 5, 1938 (17 Comp. Gen. 911), it was held, 
quoting the syllabus in part: 

A bid to furnish new automobiles conditioned upon acceptance, also, of 
bidder’s uffer on used vehicles to be exchanged, should not be considered where 
it is apparent the grossly inadequate trade-in allowance offered is for the ex- 
press purpose of circumventing the statutory limitation on the purchase price, 
“including the value of any vehicle exchanged,” of new vehicles under the 
appropriation involved * * 

Moreover, numerous aastatien of this Office have affirmed the prin- 
ciple that advertisements for procurement of new equipment for the 
Government, involving also the disposition of used equipment, should 
require cash bids as well as trade-in allowances. See 15 Comp. 
Gen. 1030; 16 zd. 168; 18 id. 227; 19 zd. 313; cd. 930. In such con- 
nection, Office decision of February 16, 1948, (B-73179)—authorizing 
the Bureau of Federal Supply to negotiate for the time being with 
all known sources of supply with respect to the procurement of pas- 
senger cars, without compliance with section 3709, Revised Statutes— 
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was not intended to permit the negotiation of contracts for individual 
purchases and exchanges. And this is especially true where a limita- 
tion in the appropriation to be charged makes it necessary to determine 
first that any contract to be made will be a valid one coming within 
the terms of the limitation, read in the light of section 16 of the act 
of August 2, 1946, supra. 

Accordingly, in order that there may be no further misunder- 
standing of the matter, future contracts of the nature here involved 
should be entered into only after competitive bids have been secured 
pursuant to formal advertising as required by section 3709 of the 
Revised Statutes, as amended, which bids should be required to show 
separately the trade-in allowance offered by bidders. Also, the rea- 
sonableness of the trade-in allowance offered by bidders should be 
established by requesting cash bids on cars proposed to be traded in, 
or by other proper evidence. Furthermore, where, in connection with 
the purchase of a new car, more than one used car is proposed to be 
traded in, the contract of purchase should be supported by a statement 


from the administrative agency involved showing in detail the reason 
for trading ir more than one car. 


CB-80767] 


Pensions—Increases In Benefits—Retired Members of U. S. 
Secret Service, White House and U. S. Park Police Forces 


Retired members of the United States Secret Service receiving retirement bene- 
fits from the policemen and firemen’s relief fund, District of Columbia, are en- 
titled, by virtue of the pension equalization provisions of the act of February 17, 
1923, to increase in pension benefits on account of the increase in pay which 
active members of the service received as a result of the enactment of the Postal 
Rate kevision and Federal Employees Salary Act of 1948; however, since mem- 
bers of the White House and United States Park police forces did not receive 
an increase in compensation by reason of the enactment of the 1948 salary act, 
there is no basis under the 1923 act for paying retired members of such forces 
an increase in pension benelits. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, March 4, 1949: 


There has been considered your letter of October 8, 1948, in which 
you present for decision several questions, infra, involving the effect 
of the provisions of Title III of the Postal Rate Revision and Federal 
Employees Salary Act of 1948, Public Law 900, approved July 3, 1948, 
62 Stat. 1267, upon the amount payable to certain persons receiving 
retirement benefits from the policemen and firemen’s relief fund, Dis- 
trict of Columbia. Specifically, the questions are stated in your letter 
as follows: 
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1. Are retired members of the United States Secret Service entitled to in- 
crease in their pension benefits and, if so, what would be the effective date of 
such increase? 


2. Are the retired members of the White House Police force entitled to an 


increase in benefit payments and, if so, what would be the effective date of 
such increase? 


3. Are the retired members of the United States Park Police, salary as well 
as benefit payments paid wholly from District of Columbia revenues, entitled to 
percentage increase in benefit payments and, if so, what would be the effective 
date of such increase? 

So far as the questions presented are concerned, your letter points 
out that the benefits of the Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, supra, have been extended only to active 
members of the United States Secret Service, the retired members of 
which are claiming the benefits under the so-called “Equalization 
Act,” approved February 17, 1923, 42 Stat. 1263, which provides: 

That on and after the passage of this Act all persons upon the pension rolls 
of the police and fire departments of the District of Columbia who were granted 
relief in accordance with laws enacted prior to December 5, 1919, shall receive 
such relief as is allowable under existing law, and all persons now or hereafter 
receiving relief from the policemen and firemen’s relief fund shall also be 
entitled to all pension benefits resulting from any increase in pay that has or may 
hereafter be granted by Congress: Provided, That no arrears of pension shall be 
granted for any period prior to an aplication for an increase in pension under 
the provisions of this Act: Provided further, That any widow entitled to relief 


from the policemen and firemen’s relief fund may hereafter receive not more than 
$60 per month. 


Sec. 2. That all Acts and parts of Acts to the extent that they are incon- 
sistent with this Act are hereby repealed. 

Originally, the only persons authorized to receive retirement bene- 
fits from the policemen and firemen’s relief fund, District of Colum- 
bia—which was created under the provisions of the act of September 
1, 1916, 39 Stat. 718—-were members of the police department and of 
the fire department of the District of Columbia. However, by various 
subsequent enactments the White House police, United States Park 
police, and certain members of the United States Secret Service (54 
Stat. 1118) were made eligible to receive retirement benefits from that 
fund. No statutory limitation upon the extent of the participation, 
once eligibility has been established, has been found. Under the act 
of February 17, 1923, supra, it is expressly provided that “all persons 
now or hereafter receiving relief from the policemen and firemen’s 
relief fund shall also be entitled to all pension benefits resulting from 
any increase in pay that has or may hereafter be granted by Congress.” 
Clearly, under that wording increases in pay are to be reflected in pen- 
sion benefits to persons receiving relief from the policemen and fire- 
men’s relief fund. Therefore, and in the absence of some other perti- 
nent provision of law, there is no question but that persons receiving 
retirement benefits from the policemen and firemen’s relief fund as 
retired members of the United States Secret Service are entitled to 
increase in pension benefits on account of the increase in pay which 
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active members of the United States Secret Service receive as a result 
of the enactment of the Postal Rate Revision and Federal Employees 
Salary Act of 1948, supra. My attention has not been invited to, nor 
do I know of, any provision of law which would warrant my arriving 
at a different conclusion. 

As to the effective date of the increase, there is for noting the first 
proviso of the act of February 17, 1923, supra, which makes the effec- 
tive date in the case of each person affected the date of making appli- 
cation for the increased pension. Your first question is answered 
accordingly. 

Since members of the White House police force and the United 
States Park police force did not receive an increase in compensation 
by reason of the enactment of the Postal Rate Revision and Federal 
Employees Salary Act of 1948, there is no basis under the 1923 act 
for paying retired members of such forces an increase in benefit pay- 
ments. Therefore, the first part of questions 2 and 3 is answered in the 
negative, rendering unnecessary an answer to the second part of each 
of said questions. 


[B-81021] 


Traveling Expenses—Superior Accommodations—Officer 
Personnel Detailed to Selective Service System 


The Director of Selective Service, as the “head of the agency concerned,” may 
authorize, pursuant to section 10 of the act of March 3, 1933, as amended, the use 
of superior accommodations or extra-fare planes and trains in connection with 
official travel performed by officers of the armed forces detailed to the Selective 
Service System, when the exigencies of the service require the use of such accom- 
modations or when lowest first-class accommodations are not available, to the 
same extent as the heads of the military departments from which the officers are 
detailed have such authority under said act. 


Assistant Comptroller General Yates to the Director of Selective 
Service, March 4, 1949: 

There has been considered your letter of October 21, 1948, con- 
cerning travel preformed by commissioned personnel of the armed 
forces assigned to National Headquarters of the Selective Service 
System and paid from appropriations of that agency in connection 
with the administration of the Selective Service Act of 1948. You 
state that when the exigencies of the service require or when lowest 
first-class accommodations are not available, it is desired to authorize 
the use by such personnel of superior accommodations or extra-fare 
planes and extra-fare trains in the performance of official travel, and 











Comp.Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 501 


you request decision whether authority exists for the Director of 
Selective Service to direct travel on that basis. 

Section 10 of the act of March 3, 1933, 47 Stat. 1516, as amended 
by section 6 of the act of August 2, 1946, 60 Stat. 808, provides as 
follows: 

Whenever by or under authority of law actual expenses for transportation 
may be allowed, such allowances shall not exceed the lowest first-class rate by 
the transportation facility used in such transportation unless it is certified, in 
accordance with regulations prescribed by the President, that lowest first-class 
accommodations are not available or that use of a compartment or such other 
accommodations as may be authorized or approved by the head of the agency 
concerned or such subordinates as he may designate, is required for purposes 
of security. 

The third paragraph of section 12 of the Pay Readjustment Act of 
1942, 56 Stat. 364, 365, provides as follows with reference to personnel 
of the various armed forces: 

Travel by personnel of the services mentioned in the title of this Act, includ- 
ing the Reserve components thereof and the National Guard while on active 
duty in the Federal service, on commercial aircraft, domestic or foreign, in- 
cluding travel between airports and centers of population or posts of duty when 
incidental to travel on commercial aircraft, shall be allowed at public expense 
when authorized or approved by competent authority, and transportation requests 
for such travel may be issued upon such authorizations. Such expense shall 
be allowed without regard to comparative costs of transportation by aircraft 
with other modes of transportation. 

The quoted provisions of the act of March 3, 1933, as amended, 
require that transportation expenses to be allowed personnel perform- 
ing travel on public business shall not exceed the lowest first-class rate 
by the transportation facility used, except as otherwise specified 
therein. When rail transportation is used, a lower berth has been held 
to be the class of accommodation constituting the “lowest first-class 
rate” as applied to sleeping car accommodations. 26 Comp. Gen. 360. 
However, under certain circumstances specified in the statute the use of 
accommodations other than such lowest first-class accommodations 
may be authorized, subject, of course, to the limitations of the statute 
and the regulations issued thereunder. See decision of December 31, 
1948, B-81693, 28 Comp. Gen. 392, copy herewith. The Selective 
Service System is established as an agency in the executive branch of 
the Government with a Director of Selective Service as the head 
thereof under the provisions of section 10 of the Selective Service 
Act of 1948, 62 Stat. 618, and there appears no reason to doubt that 
the Director of Selective Service is “the head of the agency concerned” 
having authority with respect to officer personnel of the armed forces 
assigned to duty with the Selective Service System to authorize the 
use of accommodations other than the lowest first-class accommoda- 
tions to the same extent as the heads of the military departments 
from which such officers are detailed have authority under the said 
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act of March 3, 1933, as amended, to authorize the use of such superior 
accommodations. See 24 Comp. Gen. 200. 









































[B-83303] 


Members of National Selective Service Appeal Board— 
Compensation and Traveling Expenses 





Members of the National Selective Service Appeal Board who, pursuant to sec- 
tion 10 (b) (4) of the Selective Service Act of 1948, are appointed and com- 
pensated in accordance with the Classification Act are officers of the United 
States and not employees of appeal boards or of local boards whose compensation 
may be fixed without regard to the Classification Act under the first proviso to 
said section 10 (b) (4), so that the compensation of such officers may be fixed 
only in accordance with the Classification Act and may not exceed the $10,330 
per annum statutory limitation. 


A member of the National Selective Service Appeal Board who is compensated 
on a “when actually employed” basis at a rate equivalent to a full time per 
annum rate pursuant to paragraph 2 (e) (2) of section 627.8 of Executive 
Order No. 9¥988 is entitled to compensation from the moment he departs from 
his home or regular place of business to perform duty and such compensation 
continues for the period usually required for him to return to his home or place 
of business by the mode of transportation selected upon the completion of his 
duties with the Board at the place of sitting. 


Members of the National Selective Service Appeal Board employed on a “when 
actually employed” basis, while performing most of their services at the Na- 
tional Selective Service Headquarters, may be paid per diem in lieu of subsistence 
and be reimbursed for their actual traveling expenses for all time absent from 
their homes on official business of the Board, including the time necessarily 
spent at the National Headquarters, provided their homes and places of duty 
are not in the same metropolitan area. 


Acting Comptroller General Yates to the Director of Selective Serv- 
ice, March 8, 1949: 


In your letter of January 31, 1949 (1-14-1), you request a decision 
upon the question of whether compensation in excess of the maximum 
rate established by the Classification Act, as amended, may be paid 
to members of the National Selective Service Appeal Board, created 
and established by paragraph 2 (a) of section 627.8 of Executive 
Order No. 9988 dated August 20, 1948. Also in your letter of Febru- 
ary 18, 1949 (149-1), you refer to your previous letter and present 
for decision additional questions therein stated as follows: 


(1) Is the time spent by a member of the Appeal Board in traveling between 
his place of residence and his official station to be considered as time “actually 
employed” under the provisions of paragraph 2 (e) (2) of the Executive Order 
when the place of residence is not the designated official station? 

(2) May the Director of Selective Service pay the actual and necessary travel- 
ing expenses incurred by a member of the Board in traveling between his place 
of residence and his official station for the purpose of attending Board meetings? 

(3) Under the provisions of paragraph 2 (e) (3), may a member of the Board 
be reimbursed for subsistence and other necessary expenses incurred while in 
attendance at meetings of the Appeal Board? 
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Section 10 (b) (3) of the Selective Service Act of 1948, Public 
Law 759, approved June 24, 1948, 62 Stat. 619, authorizes the President 
“to create and establish within the Selective Service System * * * 
civilian appeal boards, and such other civilian agencies, including 
agencies of appeal, as may be necessary to carry out its functions.” 
Section 10 (b) (4), 62 Stat. 620, authorizes the President “to appoint, 
and to fix, in accordance with the Classification Act of 1923, as 
amended, the compensation of, such officers, agents, and employees 
as he may deem necessary to carry out the provisions of this title: 
Provided, That the compensation of employees of local boards and 
appeal boards may be fixed without regard to the Classification Act 
of 1923, as amended.” 

By paragraph 2 (e) of section 627.8 of Executive Order 9988 of 
August 20, 1948, it is provided: 


(e) Each member of the National Board shall (1) devote so much time to 
the affairs of the National Board as its responsibilities may require, (2) be 
compensated on a when actually employed basis at a rate equivalent to a full- 
time rate of $12,500 per annum, and (3) receive actual traveling and other 
necessary expenses. The Director of Selective Service shall provide for the 
payment of such compensation and expenses and shall furnish the National 
Board suitable office space and other necessary facilities and services at the 
National Selective Service Headquarters. 


Members of the National Selective Service Appeal Board are offi- 
cers of the United States and not employees of appeal boards or of 
local boards. Accordingly, their compensation may be fixed only in 
accordance with the Classification Act, as amended, and may not 
exceed the maximum limitation established by that act, as amended 
by the Federal Employees Pay Acts of 1945, 1946, and 1948, 62 
Stat. 1268, or a maximum rate of $10,330 per annum. This answers 
the question presented in your letter of January 31, 1949. 

With respect to the payment of compensation—the first question 
of your letter of February 18—it may be pointed out that this Office, 
in decision of August 5, 1948, B-77973, had occasion to consider the 
question of when compensation attaches in the case of members of 
a Board of Directors of a Government corporation serving upon a 
“when actually employed” basis, and in said decision it was held that, 
under such an employment, compensation attached the moment a mem- 
ber departs from his home or regular place of business to perform 
duty and continues for the period usually required for the individual 
to return to his home or place of business by the mode of transporta- 
tion selected, upon completion of his duties with the Board at the 
place of sitting. As members of the National Selective Service Appeal 
Board are to be employed on a “when actually employed” basis the 
rationale of that ruling applies with like form to such members. Ac- 
cordingly, question 1 in your letter of February 18 is answered in the 
affirmative. 
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Compare 24 Comp. Gen. 498 ; 27 id 659. 

With respect to questions two and three, while the members of the 
National Selective Service Appeal Board are to receive compensation, 
their appointments are to be made on a WAE basis and clearly do not 
contemplate continuous service. In view thereof, the fact that most of 
their services may be performed at the National Selective Service 
Headquarters hardly could be said to establish that place as their 
permanent headquarters or official station within the purview of the 
Standardized Government Travel Regulations. See, also, in that con- 
nection, section 5 of the act of August 2, 1946, 60 Stat. 808, which pro- 
vides in pertinent part: 

Sec. 5. Persons in the Government service employed intermittently as consult- 
ants or experts and receiving compensation on a per diem when actually employed 
basis may be allowed travel expenses while away from their homes or regular 
places of business, including per diem in lieu of subsistence while at place of such 
employment, in accordance with the Standardized Government Travel Regula- 
tions, Subsistence Expense Act of 1926, as amended (5 U. S. C. 821-833), and the 
Act of February 14, 1931, as amended by this Act * * *, 

In the circumstances, members of the National Selective Service 
Appeal Board may be paid per diem in lieu of subsistence and be re- 
imbursed for their actual traveling expenses for all time absent from 
their homes on official business of the Board, including the time nec- 
essarily spent at the National Selective Service Headquarters, pro- 
vided, of course, that their home and place of duty are not in the same 
metropolitan area. 26 Comp. Gen. 564. 


(B-81719] 


Initial Salary Rate Upon Transfer From Dist. of Col. to 
Federal Govt. 


The initial salary rate of a classified employee of the District of Columbia who 
failed to receive the $330 per annum salary increase given Federal employees 
generally by the Postal Rate Revision and Federal Employees Salary Act of 
1948, due to the exclusion provisions of section 304 thereof, may, upon transfer 
to a position under the Federal Government in the same classification act grade, 
be fixed to correspond with the rate received in the former position, plus the $330 
statutory increase. 


Acting Comptroller General Yates to Dorothy V. Huff, Department 
of Commerce, March 9, 1949: 


Reference is made to your letter of November 15, 1948, requesting 
to be advised whether payment is authorized on the voucher therewith 
transmitted in favor of Creole Lee Daw for $23.16, covering difference 
in salary between $2,648.76 and $2,949.72 for the period October 4 to 
October 30, 1948. You state that prior to her transfer, effective 
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October 4, Mrs. Daw was employed by the District of Columbia in a 
CAF-3 position at $2,619.72 per annum, that being the highest salary 
in the last step of the grade which the government of the District of 
Columbia was authorized to pay because of lack of funds to cover the 
salary increase authorized by the Postal Rate Revision and Federal 
Employees Salary Act of 1948, approved July 3, 1948; that when she 
accepted the position in the Civil Aeronautics Administration it was 
with the understanding that she would receive the salary applicable 
to the highest step in the grade which would include the $330 increase 
provided Federal employees under said act, if a favorable ruling to 
that effect could be obtained. 

The rule for fixing the initial salary rate upon transfer is restated in 
26 Comp. Gen. 530 (quoting from the syllabus) : 

The initial salary rate of employees in Classification Act positions to which 
transferred, promoted, demoted, reinstated, or reemployed in the same or differ- 
ent agency, including cases of reallocation of occupied positions from Classifi- 
eation Act grades and from grades under Executive Order No. 6746, may, 
within administrative discretion and available funds, be fixed at a rate within the 
range of salaries in the grade to which transferred, etc., up to the highest rate 
attained in any prior position in the executive branch of the Government 
(including wholly owned Government corporations), or, if such highest rate 
is not identical with any rate in the grade, the next higher rate therein may 
be paid; however, such rule, as herein amplified, may not be applied to cases 
heretofore processed. 26 Comp. Gen. 368, amplified. [Italics supplied.] 

The failure of the involved employee while employed with the 
District of Columbia to receive the $330 salary increase given Federal 
employees generally by the act of July 3, 1948, Public Law 900, was 
due to the provision of section 304 of that act, 62 Stat. 1268, which 
provides: 

The provisions of this Act granting an increase in compensation to employees 
of the United States and of the District of Columbia shall not apply to any 
employee in or under the municipal government of the District of Columbia 


prior to the time that legislation providing adequate revenues to meet the obli- 


eatin in the District of Columbia is enacted by the Congress and becomes 
effective. 


It will be observed that the rule fixing the initial salary on transfer 
relates to the highest rates of compensation previously received by 
the employee and has no bearing upon the relative step in the grade 
previously attained by the employee. The basis for so limiting the 
salary which might be paid upon transfer is stated in 22 Comp. Gen. 
489, in which it was held (quoting from the syllabus) : 


The within-grade salary advancement plan prescribed by the act of August 
1, 1941, is inconsistent with, and would not permit the fixing of any salary rate 
in the grade to which an employee is transferred, promoted, or reduced, in excess 
of the rate paid in the grade from which transferred, promoted, or reduced, 
the effect of which is to grant the employee an additional within-grade salary 
advancement and, therefore, an employee promoted to a higher grade, the 
minimum salary rate of which exceeds the rate paid in the former grade, may not 
initially be paid above the minimum rate of the new grade. 21 Comp. Gen. 
791, amplified. [Italics supplied.] 








506 DECISIONS OF THE COMPTROLLER GENERAL [28 





Accordingly, where the fixing of the salary rate in the position to 
which transferred would not result in an unearned within-grade 
salary advance or an equivalent increase, the basis for the limitation is 
not present and the limitation is not necessarily for application. Sec- 
tion 302 of the act of July 3, 1948, Public Law 900, 62 Stat. 1267, 
which granted the $330 increase to the majority of Federal employees 
provided that the additional compensation so granted shall not be 
construed to be an “equivalent increase” in compensation within the 
meaning of section 7 (b) (1) of the Classification Act of 1923, as 
amended, 59 Stat. 299. Aside from the maximum limitation stated 
in the rule, the decisions of this Office, permitting the payment upon 
transfer of a salary rate above the minimum rate of the grade but not 
in excess of the highest previous salary, were for the purpose of saving 
to the employees all previously earned within-grade advances. Ac- 
cordingly, as this employee both before and after transfer occupied 
positions in the same classification grade, the granting of the $330 
increase upon her transfer to your Department would not constitute 
an equivalent increase in compensation and would preserve the salary 
steps previously earned by her. Accordingly, your Department is 
authorized to fix her initial salary rate to correspond with the rate 
paid her as an employee of the District of Columbia, plus the $330 
per annum granted Federal employees other than employees of the 
District of Columbia. 

The voucher, which is returned herewith, may be certified for pay- 
ment in the absence of other objection. 


CB-83590] 


Compensation—Differential for Positions Outside Con- 
tinental United States 















The additional compensation authorized by sections 350.10 and 350.11 of the 
Civil Service Regulations, issued pursuant to section 202 of Executive Order 
No. 10000 and section 207 of the Independent Offices Appropriation Act, 1949, 
as amended, for service outside the continental United States may be allowed 
in addition to the base pay, irrespective of whether the base pay is at a rate 
equal to the $10,330 per annum maximum salary limitation. 


Comptroller General Warren to the Secretary of the Interior, 
March 10, 1949: 

There has been considered your letter of February 7, 1949, in which 
you present for decision two questions involving sections 350.10 and 
350.11 of the Civil Service Regulations, issued pursuant to section 202 
of Executive Order No. 10000, dated September 16, 1948, and section 
207 of the Independent Offices Appropriation Act, 1949, as amended 



































Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 507 


by section 104 of the Supplemental Independent Offices Appropriation 
Act, 1949, 62 Stat. 1205, relating, generally, to additional compensation 
for service outside continental United States. 

In effect, your first question is whether the additional compensation 
authorized to be paid under the above-cited provisions of the laws and 
regulations is for payment effective at the beginning of the pay period 
that includes January 1, 1949, or not later than January 2, 1949, and, 
also, whether such additional compensation may be allowed in addition 
to the base pay, irrespective of whether the base pay is at a rate of 
$10,330 per annum or less, 

The salary rate limitation of $10,330 is contained in the Federal 
Employees Pay Acts of 1945 and 1946, as amended, and in the Postal 
Rate Revision and Federal Employees Salary Act of 1948. 

Section 303 of the Postal Rate Revision and Federal Employees 
Salary Act of 1948, 62 Stat. 1268, provides: 

(a) Section 603 (b) of the Federal Employees Pay Act of 1945, as amended, is 


amended by striking out “$10,000” where it first appears in such section and 
inserting in lieu thereof “$10,330.” 


(b) Section 7 (b) of the Federal Employees Pay Act of 1946 is amended by 
striking out “$10,000” and inserting in lieu thereof “$10,330.” 

(c) No officer or employee shall, by reason of any provision of this title be 
paid with respect to any pay period, basic compensation, or basic compensation 
plus any additional compensation provided by the Federal Employees Pay Act of 
1945, as amended, at a rate in excess of $10,330 per annum. 

As recognized in Office decision of December 29, 1948, B-80850, 28 
Comp. Gen. 383, to which reference is made in your letter, the com- 
pensation rate limitation prescribed in the above-cited salary acts is 
applicable only where the basic compensation, or basic compensation 
plus any additional compensation provided by the Federal Employees 
Pay Act of 1945, as amended, would be at a rate in excess of $10,330 
per annum, and the additional compensation provided by section 207 
of the Independent Offices Appropriation Act, 1949, as amended, is 
additional compensation other than that provided by the Federal 
Employees Pay Act of 1945, as amended. Also, it is significant that 
section 207 of the Independent Offices Appropriation Act, 1949, as 
amended, contains nothing similar to the proviso which originally 
was included in that section as follows: “Provided, That no such 
salary or compensation shall equal the maximum provided by the 
Classification Act of 1923, as amended.” The obvious intent and 
purpose of that proviso was to prevent any person from receiving on 
account of the enactment of that section, an amount at a rate which 
would exceed the maximum rate provided by the Classification Act of 
1923, as amended, which rate at the present time is $10,330 per annum. 
In omitting that proviso or anything similar from the section as 
amended, it is reasonable to conclude that Congress intended to remove 
the limitation which was included in the section prior to its amendment. 
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In the light of the foregoing, your first question as stated above 
is answered in the affirmative. 

Your second question is whether the additional compensation au- 
thorized to be paid pursuant to authority contained in section 207 
of the Independent Offices Appropriation Act, 1949, swpra, is to be 
included in lump sum payments for leave authorized to be paid in 
accordance with the act of December 21, 1944, 58 Stat. 845. 

With respect to said question your attention is invited to Office 
decision of December 23, 1948, B-81954, 28 Comp. Gen. 377, which 
held, citing 27 Comp. Gen. 341, that, in proper cases, such “additional 
compensation” is for consideration in computing such lump sum 
payments. Also see decision of February 18, 1949, B-81954, 28 Comp. 
Gen. 465, which held, inter alia, that, when a person is returned to 
this country under authority contained in section 7 of the act of 
August 2, 1946, 60 Stat. 808, for the purpose of separation, and when 
he actually is separated in this country, he would not be receiving the 
additional compensation authorized to be paid under section 207 of 
the Independent Offices Appropriation Act, 1949, as amended, at the 
time of separation (sec. 106 (a) (1) of Executive Order No. 10000) 
and, therefore, such compensation would not be for consideration in 
computing the lump sum payment due such an employee. 

Your second question is answered accordingly. 


[B-83309] 


Compensation — Postal Service — Salary Adjustment — 
Credit For War Industry Transfer 


Under section 25 of the Postal Service pay statute of July 6, 1945, as amended 
by section 1 of the act of June 30, 1948—effective July 1, 1945—authorizing the 
counting of service under a war transfer to private industry as allowable service 
for salary adjustment purposes, an employee who had been separated from the 
Postal Service to comply with a war industry transfer and who had retransferred 
to the Postal Service prior to July 1, 1945, is entitled to have his salary adjusted 
as of that date on the basis of credit for such war industry service, 


Comptroller General Warren to the Postmaster General, March 11, 
1949; 


There has been considered your letter of January 31, 1949, refer- 
ence 12, requesting a decision as to whether a regular clerk in the 
Postal Service may be allowed credit for war transfer service in @ 
private industry and may have his salary adjusted effective July 1, 
1945, under the act of June 30, 1948, Public Law 850, 62 Stat. 1165, 
notwithstanding the fact that the employee was retransferred from 
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private industry to the Postal Service prior to July 1, 1945, the ef- 
fective date of Public Law 850, 

It is stated in your letter that, on April 27, 1943, the employee, a 
substitute clerk, was transferred to private industry under war service 
regulations with reemployment rights but that no credit for absences 
on such war transfer was allowed in fixing his salary rate upon re- 
transfer on April 16, 1945, to the Postal Service. 

Section 1 of Public Law 850 amended section 25 of the Postal 
Service Reclassification Act of July 6, 1945, Public Law 134, 59 Stat. 
461, to provide, among other things, that, in case of employees who 
have been separated from the field service of the Post Office Depart- 
ment to comply with a war transfer es defined by the Civil Service 
Commission, the periods or terms of such service immediately pre- 
ceding such transfer, as well as the service on war transfer, shall be 
construed as allowable service, and that pro rata credit shall be given 
for service rendered on a war transfer for each year of such service. 
Under section 4, 62 Stat. 1165, the amendment was made effective 
retroactively to July 1, 1945. 

Public Law 850 was enacted to supply an omission in the language in 
section 25, Public Law 134, which failed to authorize credit to Postal 
employees for services rendered in private industry or any other Gov- 
ernment agency under war transfers, notwithstanding that such credit 
was authorized specifically for other Federal employees by section 402 
(b) (4) of the Federal Employees Pay Act of 1945, 59 Stat. 299. See, in 
that connection, Senate Report No. 1589, accompanying S. 2730, which 
became Public Law 850. Having regard for the purpose of Public 
Law 850 and the specific direction contained therein to give pro rata 
credit for “service on war transfer for each year of such service,” it is 
concluded that the statute authorized the counting of service under a 
war transfer to private industry, as defined by the Civil Service Com- 
mission, for salary adjustment purposes as of July 1, 1945, to any 
Postal Service employees who on that date otherwise met the terms 
and conditions of the statute, regardless of the fact that the employee 
may have been retransferred to the Postal Service prior to July 1, 1945. 
Therefore, the employee here involved who had been separated from 
the Postal Service to comply with a war transfer to private industry 
and who had been retransferred to the Postal Service prior to July 1, 
1945, the effective date of Public Law 850, is entitled to have his salary 
adjusted as of July 1, 1945, on the basis of credit for such service under 
the war transfer provided he otherwise meets the terms and conditions 
of the statute. 
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[B-80804] 


Pay—Retired—Effect of Title III of the Army and Air 
Force Vitalization and Retirement Equalization Act of 
1948—Effect of Termination of Reserve Status 


A person otherwise qualified to receive retired pay upon reaching the age of 60 
years under Title III of the Army and Air Force Vitalization and Retirement 
Equalization Act of 1948 as a result of service in a reserve component is not 
disqualified from receiving such retired pay by reason of the termination of his 
reserve status prior to reaching such age, and this Office will not question other- 
wise proper payments of retired pay granted under Title III to persons whose 
membership in a reserve component terminated prior to attaining the age of 60 
years. 28 Comp. Gen. 321, overruled in part. 


Assistant Comptroller General Yates to the Secretary of Defense, 
March 14, 1949: 


There has been considered your letter of January 7, 1949, with ref- 
erence to decision of this Office to the Secretary of the Navy, B-80804, 
dated November 23, 1948 (28 Comp. Gen. 321), which involved several 
questions arising in connection with the administration of Title III of 
the Army and Air Force Vitalization and Retirement Equalization 
Act of 1948, Public Law 810, approved June 29, 1948, 62 Stat. 1087. 
You request that this Office reconsider its decision on one of such ques- 
tions, namely question (g), as follows: 

Is an individual who is not a member of a Reserve component, but who was 
formerly a member of a Reserve component and who has completed all require- 
ments for retirement benefits except the attainment of the age of 60 years prior 


to separation from such Reserve component, entitled to receive retirement bene- 
fits upon reaching the age of 60 years? 


In the decision of November 23, 1948, supra, the said question (g) 
was answered in the negative. You indicate that you consider such 
negative answer to be contrary to the intent of the statute and you 
“submit that the language of the statute as a whole points very clearly 
to the fact that membership in a Reserve component at age 60 is not a 
requirement for eligibility for retired pay.” 

In reaching a negative conclusion on the above-quoted question in 
the decision of November 23, 1948, this Office referred to the fact that 
section 301 (b) of the act of June 29, 1948, supra, which authorizes 
the establishment of a United States Naval Reserve Retired List, 
specifically provides that such list shall include the names of officers 
and enlisted personnel “of the Naval and Marine Corps Reserve” but 
makes no provision for placing on such list the names of former 
reservists. It was pointed out, also, that section 308 of the act, 62 
Stat. 1090, makes specific provision for persons who have not attained 
the age of 60 years, though otherwise qualified for retired pay, to con- 
tinue on in the reserve on an inactive status list but subject to recall 
to active status at any time and it was stated that “Had it been intended 
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to give such persons the alternative of resigning or otherwise terminat- 
ing their reserve membership, and still remain eligible for retired pay, 
it may be assumed than an express provision therefor would have been 
made.” 

You quote from section 301 (a) of the act, 62 Stat. 1087 (which 
authorizes the establishment of the Army of the United States Retired 
List and the Air Force of the United States Retired List), as well 
as section 301 (b) of the act and you state that “It should be obvious 
from a reading of these sections, that a person’s name on a retired list 
is not a condition precedent to the granting of retired pay * * * 
but on the contrary, the granting of retired pay is a condition prece- 
dent to having one’s name on the retired list.” In the decision of 
November 23, 1948, it was not intended to imply that having one’s 
name on a retired list is a condition precedent to the granting of 
retired pay under the statute. The thought was that since specific 
provision was made for placing the names of members of the Naval 
and Marine Corps Reserve on the retired list, it would appear that, if 
former members also were to be considered eligible to receive retired 
pay upon reaching the age of 60 years, some provision would have been 
made for placing their names on a retired list and that the absence of 
any mention of former reservists in section 301 (b) gave rise to doubt 
whether they were intended to be covered by the other provisions 
of the act. Likewise, section 308, providing for continuation in the 
reserve on an inactive status list after the completion of 20 years of 
satisfactory Federal service, engendered some doubt that former 
reservists were intended to be covered by the act. However, upon 
further consideration of the matter in the light of the exhaustive dis- 
cussion and analysis of various sections of the act, and of the legis- 
lative history of the act, contained in your letter, the conclusion 
appears warranted that such doubt as to the intent of the Congress in 
that respect is sufficiently set at rest by the general design and pur- 
pose of the legislation and, more particularly, by the specific provi- 
sions contained in section 304 of the act, 62 Stat. 1088, in pertinent 
part, as follows: 

* * * Whenever any member of any such reserve component thereafter 
shall fail to conform to the standards and qualifications so prescribed he shall 
be transferred to an inactive reserve status if qualified for such status, retired 
without pay if qualified for such retirement, or his appointment or enlistment 
shall be terminated. Such action shall effect a termination of such person’s 
right to accrue retirement benefits under this title but shall not affect any rights 
which have accrued prior to the time that such action shall have been taken with 
respect to such person * * *, [Italics supplied.] 

As you contend, the last sentence of the above quotation seems to 
be a clear legislative recognition that a person who otherwise qualifies 
for retirement before his reserve status is terminated shall be entitled 
to apply for and be granted retirement benefits when he reaches 
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the age of 60 years, notwithstanding such termination, and, hence, 
that a person need not be a member of a reserve component to be 
entitled to retired pay at the age of 60, if all other statutory conditions 
of service and qualifications have been met. 

Accordingly, so much of the decision of November 23, 1948, supra, 
as pertains to question (g) may be disregarded and this Office will 
not question otherwise proper payments of retired pay granted under 
Title III of the above-cited act of June 29, 1948, to persons whose 
membership in a reserve component terminated prior to reaching the 
age of 60 years. 


[B-81489] 


Saved Pay and Allowances—Former Bureau of Marine In- 
spection and Navigation Employee In Coast Guard 

Under section 13 of the act of July 23, 1947, saving to Coast Guard officers the 
annual compensation and allowances applicable to their civilian positions with 
the former Bureau of Marine Inspection and Navigation at the time of commis- 
sioning, there may be included in the saved compensation a foreign duty differ- 
ential which was applicable to their permanent civilian positions as part of 
their regular civilian compensation when commissioned in the Coast Guard, 
and such foreign duty differential may continue to be included in the saved 


compensation even though such officers subsequently are transferred to posts of 
duty in the continental United States. 


Comptroller General Warren to the Secretary of the Treasury, 
March 14, 1949: 

Consideration has been given your letter of November 4, 1948, in 
which you present certain questions respecting the operation of sec- 
tion 13 of the act of July 23, 1947, 61 Stat. 413, which section provides, 
generally, that any employee of the former Bureau of Marine In- 
spection and Navigation, Department of Commerce, who is commis- 
sioned, appointed, or enlisted in the Coast Guard pursuant to certain 
other provisions of the said act of July 23, 1947, shall not suffer any 
reduction in annual compensation, including allowances, below the 
compensation applicable to his permanent Civil Service position at the 
time of such commission, appointment, or enlistment, exclusive of 
overtime compensation. 

It appears that, when a portion of the functions, records, property, 
and personnel of the Bureau of Marine Inspection and Navigation 
was transferred to the Coast Guard by Executive Order No. 9083, 
dated February 28, 1942, certain of the inspectors of the Bureau of 
Marine Inspection and Navigation were on assignment to posts of 
duty in Honolulu, Hawaii, San Juan, Puerto Rico, and Juneau, Alaska, 
Thereafter, certain of those inspectors were commissioned in the Coast 
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Guard Reserve, assigned to military duty, and placed on military fur- 
lough from their civilian positions. 

While on military furlough.from their civilian positions and while 
in the active service as members of the Coast Guard Reserve, those 
inspectors were advised that the pay of their civilian positions had 
been increased by the addition of a pay differential of 25 per centum 
pursuant to Executive Order No. 8955 of December 1, 1941 (which 
subsequently was revoked by Executive Order No. 9314, dated March 
15, 1943), and letter of authority of the Navy Department dated De- 
cember 13, 1942, which was based upon a decision of this office, B-30338, 
dated November 23, 1942, 22 Comp. Gen. 491, to the Civil Service 
Commission. It is stated that such employees continued to serve in 
their military capacities until February 1948, at which time, pursuant 
to the authority contained in the act of July 23, 1947, supra, they 
were offered the election of accepting permanent commissions in the 
Regular Coast Guard or returning to their former Civil Service posi- 
tions. Your questions involve those employees who pursuant to such 
offer accepted commissions in the Regular Coast Guard in lieu of 
reverting to their former civilian status. As to such persons, your 
questions are— 

(1) Since the personnel formerly assigned to Honolulu, San Juan, and 
Juneau could have reverted to their civilian status and pay, would such per- 
sonnel, subsequent to commissioning, be entitled to continue to receive the 25 


percent pay differential because of the saving provision of Section 13 of the 
Act of July 238, 1947? 

(2) If the answer to question (1) is in the affirmative would such officers 
continue to be entitled to receive the 25 percent differential as part of their 


“saved pay” if they are subsequently transferred to posts of duty in the Conti- 
nental United States? 


Section 13 of the act of July 23, 1947, 61 Stat. 413, provides— 


No person described in category (6) of section 3, category (7) of section 5, 
or category (5) of section 6 who is commissioned, appointed, or enlisted in the 
Coast Guard pursuant to the provisions of this Act shall suffer any reduction 
in annual compensation, including allowances, below the compensation appli- 
cable to his permanent civil-service position at the time of such commissioning, 
appointment, or enlistment, exclusive of overtime compensation, and the civil- 
service status, tenure, seniority, and compensation of any such person who for 
any reason is not commissioned, appointed, or enlisted under the provisions of 
this Act shall not be impaired by reason of this Act. 

As you doubtless are aware, the long-existing administrative prac- 
tice—which this Office previously had recognized in many decisions— 
of paying a differential in salary rates of not to exceed 25 per centum 
for service outside the continental United States or in Alaska now has 
been superseded by section 207 of the Independent Offices Appropria- 
tion Act, 1949, as amended by section 104 of the Supplemental Inde- 
pendent Offices Appropriation Act, 1949, 62 Stat. 1205, and by the rules 
and regulations issued in accordance with Executive Order No. 10,000, 


of September 16, 1948, issued pursuant thereto. However, prior to the 
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enactment of that section, and at the time the commissions in the pres- 
ent case were issued, the differential, when fixed by proper authority, 
became a part of the regular salary or compensation for the position. 
See 26 Comp. Gen. 660, and cases therein cited. As such, it would 
appear to come squarely within the wording of the saving provision of 
section 13 of said act of July 23, 1947. 

Since it is stated that the personnel formerly assigned to Honolulu, 
San Juan, and Juneau could have reverted to their former positions 
(presumably under the provisions of section 8 of the Selective Train- 
ing and Service Act of 1940, 54 Stat. 890, as amended, and related acts), 
no reason appears why, in the compensation saved to them under the 
provisions of section 13 of the act of July 23, 1947, supra, there should 
not be included the differential which, as stated in your letter, was 
applicable to their permanent Civil Service positions “at the time of 
such commissioning” in the Coast Guard in February 1948. Your 
first question is answered accordingly. 

With respect to your second question, it may be stated that the 
statute specifically makes reference to the compensation applicable 
to the permanent Civil Service position “at the time of such commis- 
sioning.” Hence, there do not appear to be for consideration changes 
which thereafter might be effected in the compensation of the em- 
ployee if he had elected to return to his civilian position. Accord- 
ingly, your second question is answered in the affirmative. 


[B-82805] 


Officers and Employees—De Facto—Retention of Compen- 
sation Already Paid 


Where administrative personnel actions, such as appointments, promotions, or 
reinstatements, are found after a substantial period of time to be erroneous upon 
post audit by the Civil Service Commission but not due to bad faith or fraud 
either on the part of the employee or the administrative officials, the employee 
properly may be considered as serving in a de facto status under the unauthorized 
personnel action and may be permitted to retain compensation received by him 
prior to the time such error is brought to the attention of the administrative 
officials. 28 Comp. Gen. 69, modified. 


Comptroller General Warren to the President, United States Civil 
Service Commission, March 14, 1949: 


There has been considered your letter of January 7, 1949, requesting 
decision respecting the matter of the liability of employees for refund 
of compensation received by them as a result of personnel actions taken 
administratively which, upon post audit by the Civil Service Commis- 
sion, are found to be erroneous but not due to misrepresentation or 
fraud on the part of the administrative agency or of the employees. 
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It is stated in your letter that clarification of the above-mentioned 
matter is desired because of the holding in Office decision of July 30, 
1948, B-75633, 28 Comp. Gen. 69, said holding being to the effect that 
where it is found by the Civil Service Commission upon post audit of 
personnel actions—the procedure adopted under the recently inaugu- 
rated program for the delegation to the various agencies of the author- 
ity to act for the Commission in personnel matters—that an employee 
does not have the qualifications necessary for the position to which 
appointed, promoted, or reinstated, as the case may be, refund of all 
compensation received because of such erroneous action is required, 
without regard to the bona fides of the administrative officials or of the 
employee involved. 

It is understood that, as a rule, a substantial period of time elapses 
between the date when administrative action is taken in cases of the 
nature here considered and the date of post audit by the Commission 
representatives. Further, it has been pointed out that administrative 
officials are unwilling to process personnel actions which, if later de- 
termined to be erroneous, will subject the employee to liability for 
refund for the compensation received thereunder. 

Manifestly, a rule which would sanction indiscriminate adminis- 
trative personnel actions or permit employees to obtain financial ad- 
vantage by knowingly misrepresenting their qualifications is not sound. 
On the other hand, recognizing that honest errors are bound to occur 
in the administration of such a broad program of decentralized au- 
thority such as is described in your letter, it appears that a rule which 
penalizes every error, be it honest or otherwise, is too harsh. Conse- 
quently, having in mind the necessary period of delay between the 
date of administrative action and the date of post audit by the Com- 
mission, it reasonably appears that where personnel actions are found 
to be erroneous upon post audit but there is found no evidence of bad 
faith or fraud either on the part of the employee or the administrative 
officials involved, the employee properly may be considered as serving 
in a de facto status under the unauthorized personnel action and may 
be permitted to retain compensation received by him prior to the time 
such error is brought to the attention of the administrative officials. 
To the extent indicated, the said decision of July 30, 1948, is modified. 


[B-83356] 
Holiday and Overtime Compensation 


Employees who, on January 20 and 21, 1949, were on a travel status and per- 
forming official duties away from their official station at Washington, D. C., may 
not be regarded as entitled to holiday premium pay for work on such days which, 
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pursuant to the Joint Resolution of January 18, 1949, were created holidays only 
as to those employees who, except for the occurrence of the holidays, would have 
been employed in the specified areas included in the metropolitan area of the 
District of Columbia. 


Authorized attendance at meetings by employees on days (Saturday and Sun- 
day) outside of their 40-hour workweeks may be regarded as “employment” 
within the meaning of the overtime compensation provisions of section 201 of the 
Federal Employees Pay Act of 1945, so as to entitle such employees to overtime 
compensation for the time actually in attendance at the meetings on those days. 


Comptroller General Warren to the Librarian of Congress, March 
14, 1949: 


Reference is made to your letter of February 2, 1949, submitting for 
advance decision three questions therein stated as follows: 


Question 1. A number of Library of Congress employees, whose official sta- 
tion is Washington, D. C., were directed and authorized to attend the midwinter 
meeting of the American Library Association at Chicago, Illinois, during the 
four scheduled meeting days January 20-23, 1949, inclusive. Are they entitled 
to holiday pay for January 20, 1949 and January 21, 1949? 

Question 2. Are the employees described in question 1 entitled to overtime 
pay for January 22, 1949 and January 23, 1949? 

Question 3. An employee of the Library of Congress, whose official station 
is Washington, D. C., was directed and authorized to travel through a number 
of states outside the metropolitan area of the District of Columbia, stopping off 
en route to perform official duties as required. He actually performed official 
duties on January 20, 1949 and January 21, 1949. Is he entitied to holiday pay 
for the two days? 


The questions are stated to have arisen in connection with Public 
Law 1, approved January 18, 1949, which made January 20 and 21 
holidays for certain purposes for Federal employees in the metro- 
politan area of the District of Columbia. 

It is assumed that the employees here involved are subject to the 
holiday and overtime compensation provisions of the Federal Em- 
ployees Pay Act of 1945, 59 Stat. 295, as amended by the Federal] Em- 
ployees Pay Act of 1946, 60 Stat. 216, 218, also, that proper authority 
exists for payment of expenses for attendance at meetings of 
associations, etc. 

With reference to questions 1 and 3, the Joint Resolution of January 
18, 1949, Public Law No. 1, 63 Stat. 3, provides as follows: 


That the several executive departments, independent establishments, and 
other governmental agencies of the United States, including the legislative and 
judicial branches, and of the District of Columbia, in the metropolitan area 
of the District of Columbia shall be closed all day on Thursday, January 20, 
1949, Inauguration Day, and on the succeeding day, Friday, January 21, 1949. 
All employees of such departments, establishments, and agencies and of the 
District of Columbia in such area, except those who may for special public 
reasons be required to be on duty on such days by the heads of their respective 
departments, establishments, or agencies, shall be excused from duty on those 
days; and such days shall be considered holidays for the purpose of all statutes 
relating to the compensation and leave of employees of the United States, and 
of the District of Columbia, employed in such area. For the purposes of this 
resolution, the term “metropolitan area of the District of Columbia” shall include, 
in addition to the District of Columbia, Montgomery and Prince Georges Coun- 
ties, Maryland; Arlington and Fairfax Counties, Virginia; and the city of Alex- 
andria, Virginia. 
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The purpose of the above statute was to permit employees of the 
United States and of the District of Columbia, in the metropolitan 
area of Washington as therein defined, to attend, and participate in, 
the Inaugural ceremonies, and by its own language said statute is 
limited to employees employed in the areas specified therein. 

There appears to be no proper basis for the view that the Congress, 
by the use of the words, “employed in such area,” appearing in the 
statute, intended to embrace employees whose official stations were 
located within one of the specified areas but who were required to per- 
form official duties elsewhere on January 20 and 21, 1949. In other 
words, the statute is to be regarded as creating holidays on the dates 
indicated for only those employees who except for the occurrence of 
the holidays would have been employed in one of the specified areas 
on such days. Accordingly, questions 1 and 3 are answered in the 
negative. 

Referring to question 2, section 201 of the Federal Employees Pay 
Act of 1945, 59 Stat. 296, provides, in pertinent part, as follows: 

Sec. 201. Officers and employees to whom this title applies shall, in addition 


to their basic compensation, be compensated for all hours of employment, offi- 
cially ordered or approved, in excess of forty hours in any administrative work- 
°. 


week, at overtime rates * 

This Office perceives of no reason why the authorized attendance 
at the meetings held in Chicago on January 22 and 23, 1949 (Saturday 
and Sunday), should not be regarded as “employment” within the 
meaning of the quoted provision of the Federal Employees Pay Act 
of 1945. Hence, assuming that such employment occurred after the 
completion of the required service of 40 hours per week and was offi- 
cially ordered or approved, the employees in question would be entitled 
to overtime compensation for January 22 and 23, 1949, for the time 
actually in attendance at the meetings on those days. Your second 
question is answered accordingly. 


’ [B-83868] 


Contracts—Architectural Services—Applicability of Miller 
Act Requirements 


Architectural contracts providing for the furnishing of professional services 
in the designing and construction of memorial structures to be erected by The 
American Battle Monuments Commission pursuant to the act of March 4, 1923, 
as amended, wherein the actual construction work is performed by foreign 
contractors engaged by the Commission but a considerable part of the architec- 
tural services is rendered in the United States, are not contracts “for the con- 
struction, alteration, or repair of any public building or public work of the 
United States” within the purview of the Miller Act of 1985, requiring the fur- 
nishing of performance bonds. 


846952—49—35 
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Comptroller General Warren to the Chairman, The American 
Battle Monuments Commission, March 16, 1949: 


There has been received a letter of February 2, 1949, with enclosure, 
from the Secretary of The American Battle Monuments Commission, 
requesting a decision as to whether the services performed by archi- 
tects under the contract form transmitted with said letter (No. 
ABM-w), providing for the furnishing of professional services in 
the designing and construction of memorial structures to be erected 
by The American Battle Monuments Commission under the act of 
March 4, 1923, 42 Stat. 1509, as amended by the act of June 26, 1946, 
60 Stat. 317 (36 U.S. C. 121, et seqg.), are in fact construction services 
requiring the furnishing of a performance bond as required by the 
terms of the Miller Act of 1935, 49 Stat. 793 (40 U.S. C. 270a). 

It is stated in the submission that the actual construction work 
under such a contract is performed by foreign contractors engaged 
by the Commission, which administers the contracts and pays the con- 
tractors, but that the architect nevertheless has the responsibility of 
seeing that the completed work is in accordance with his drawings and 
specifications. It is stated further, in effect, that while the Commis- 
sion is aware that the Miller Act provides that when the construction 
is in a foreign country the requirement for a performance bond may be 
waived, it also is aware that a considerable part of the architectural 
services performed under the contracts is rendered in the United 
States. 

Article 2 of the contract form provides that the architect shall give 
his professional services as thereinafter defined in the design and con- 
struction of the designated memorial structures to be erected by the 
Commission under the provisions of the acts of March 4, 1923, and 
June 26, 1946, swpra, and it is stated in the submission that it is 
customary to insert under said article 2 a description of the project 
as follows: 


Construction of a memorial chapel and appurtenances at the American Military 
III WUE, .05t-sinentacish ieeantinieneiacan OI a entaads have been 
tentatively allotted as the estimated cost of construction. 


Article 3 of the contract form provides, as follows: 


ARTICLE 3. NATURE OF Services. The Architect’s professional services shall 
consist of the necessary conferences with the Contracting Officer or his repre- 
sentative; the preparation and submission of preliminary studies and designs; 
the preparation of working drawings, specifications, large scale and full size 
detailed drawings; the drafting of forms of proposals and contracts as required; 
the keeping of accounts as required ; the issuance of certificates of payment; the 
supervision of the work; the furnishing of the services of structural engineers 
and of such mechanical engineers as are necessary for the design of the struc- 
tures; and such administration as the Contracting Officer may require. 

The working drawings, specifications, large scale and full size detailed 
drawings, forms of proposals and contracts must be in accordance with standard 
practice in the country where the memorial structure is to be built. 
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The Contracting Officer will perform the general administration of the con- 
tracts for the work to be performed. 

The Architect will be required to give bond for the faithful performance of this 
contract for an amount not exceeding ~--._..__--_---------- dollars, the amount 
to be fixed by the Contracting Officer. The bond may be changed in amount 
(not to exceed the amount originally required), or eliminated entirely at the 
discretion of the Contracting Officer. 

The selection of sculptors, modelers and other artists, if their services shall 
be required, will be made by the Architect, subject to the approval of the 
Contracting Officer and the Fine Arts Commission. 


Section 1 of the Miller Act, 49 Stat. 793, cited above, provides, in 
pertinent part, as follows: 


That (a) before any contract, exceeding $2,000 in amount for the construc- 
tion, alteration, or repair of any public building or public work of the United 
States is awarded to any person, such person shall furnish to the United States 
the following bonds, which shall become binding upon the award of the contract 
to such person, who is hereinafter designated as “contractor” : 

(1) A performance bond with a surety or sureties satisfactory to the officer 
awarding such contract, and in such amount as he shall deem adequate, for the 
protection of the United States. 

(2) A payment bond with a surety or sureties satisfactory to such officer for 
the protection of all persons supplying labor and material in the prosecution of 
the work provided for in said contract for the use of each such person. * * * 

(b) The contracting officer in respect of any contract is authorized to waive 
the requirement of a performance bond and payment bond for so much of the 
work under such contract as is to be performed in a foreign country if he finds 
that it is impracticable for the contractor to furnish such bonds. 


In view of the nature of the services to be performed by the con- 
tractor, which are described in articles 2 and 3 of the contract form 
as “professional services,” and of the fact that, as stated in the Secre- 
tary’s letter, the actual construction work is performed by other con- 
tractors engaged by the Commission, the architectural contracts in 
question do not appear to be contracts “for the construction, altera- 
tion, or repair of any public building or public work of the United. 
States,” within the purview of the Miller Act. Cf. 16 Comp. Gen. 
1055; 19 id. 467. Accordingly, you are advised that said act has no 
application to the instant contracts irrespective of where the service 
is to be performed. 


(B-56009] 


Experts and Consultants—Entitlement = Holiday Pay and 
Overtime Compensation 


Experts and consultants employed on a per diem basis pursuant to section 15 
of the act of August 2, 1946, providing for the procurement, if otherwise author- 
ized, of temporary or intermittent services of such personnel by contract, are not 
“full time” officers or employees within the contemplation of section 604 (a) of 
the Federal Employees Pay Act of 1945 so as to be entitled under the overtime 
compensation provisions of section 201 of such act to the compensation pre- 
scribed therein in addition to that allowed under their contracts of employment 
for hours worked in excess of the basic 40-hour administrative workweek. 
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Experts and consultants employed on a per diem basis pursuant to the authority 
in section 15 of the act of August 2, 1946, providing for the procurement, if 
otherwise authorized, of temporary or intermittent services of such personne] 
by contract, may not be considered as having a basic 40-hour workweek so as 
to be entitled under the holiday pay provisions of section 302 of the Federal Em- 
ployees Pay Act of 1945, as amended, to the premium compensation prescribed 


therein for work on a holiday during hours falling within the basic 40-hour 
workweek. 


Only those experts and consultants appointed pursuant to section 15 of the act 
of August 2, 1946, who properly may be considered “permanent employees” for 
leave purposes may be regarded as “regular employees” entitled to compensation 
under the per diem, etc., employee holiday pay statute of June 29, 1938, for 


holidays on which they perform no work. 25 Comp. Gen. 784, distinguished. 
[Amplified by 28 Comp. Gen. 727.] 


Comptroller General Warren to the Secretary of the Navy, March 
17, 1949: 

There has been considered letter dated November 20, 1948, from the 
then Acting Secretary of the Navy, requesting decision as to the 
right of experts and consultants employed on a per diem basis pur- 
suant to the authority contained in section 15 of Public Law 600, ap- 
proved August 2, 1946, 60 Stat. 806, 810, to overtime compensation 
under the provisions of section 201 of the Federal Employees Pay 
Act of 1945, 59 Stat. 296, and to holiday pay under the provisions of 
section 302 of that act as amended by section 11 of the Federal Em- 
ployees Pay Act of 1946, 60 Stat. 218, and under the act of June 29, 
1938, 52 Stat. 1246. 

With respect to the applicability of the overtime compensation pro- 
visions of the said section 201 of the Federal Employees Pay Act of 
1945 to employees such as those referred to above, it was pointed out 
in Office decision of June 24, 1948, 27 Comp. Gen. 776, that, under 


“section 604 (a) of the said 1945 statute, 59 Stat. 303, a basic adminis- 


trative workweek of 40 hours is required to be established only for 
“full time” officers and employees and, therefore, that the provisions 
of section 201—authorizing overtime compensation for all hours of 
employment in excess of forty hours in any administrative workweek— 
necessarily apply only to full time employees. Consequently, it was 
concluded that persons appointed as experts or consultants as author- 
ized by section 15 of Public Law 600 for “temporary (not in excess of 
one year) or intermittent services,” not being “full time” employees 
within the meaning of the said section 604 (a) of the 1945 pay statute, 
are not subject to the oyertime provisions of section 201 of the 1945 pay 
statute. It appears that the conclusion reached in that decision like- 
wise is for application to the employees referred to in your letter. 
Section 302 of the Federal Employees Pay Act of 1945, as amended 
by section 11 of the Federal Employees Pay Act of 1946, expressly 
authorizes the payment of compensation at the rate of twice the 
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regular rate of basic compensation to any officer or employee who is 
assigned to duty on a holiday designated by Federal statute or Exec- 
utive order “during hours which fall within his basic workweek of 
forty hours.” Applying the reasoning employed in the said de- 
cision of June 24, 1948, respecting the overtime provisions of section 
201 of the 1945 pay statute, it will be seen that, since experts and con- 
sultants employed pursuant to section 15 of Public Law 600 are not 
considered as having a basic workweek of 40 hours, they are not sub- 
ject to the holiday pay provisions of section 302, as amended, supra. 

The provisions of the holiday pay statute of June 29, 1938, supra, 
authorizes the payment of straight-time compensation to “regular 
employees of the Federal Government whose compensation is fixed at 
a rate per day, per hour, or on a piece-work basis” whenever they are 
relieved or prevented from working solely because of the occurrence 
of a holiday. By analogy to the leave regulations, the term “regu- 
lar,” as used in that statute, has been defined in decisions of this Office 
as including only those employees whose conditions of employment are 
such as to bring them within the definition of “Permanent employees” 
for leave purposes. In Office decision of April 20, 1948, 27 Comp. 
Gen. 651, with respect to the leave status of experts and consultants 
employed in accordance with section 15 of Public Law 600, it was 
held that those given temporary appointments not in excess of one year 
are “Temporary employees” for leave purposes, whereas, those ap- 
pointed for “intermittent” service may be entitled to leave as “Per- 
manent employees” or to no leave at all as “intermittent employees”— 
depending upon the character of the services rendered. Thus, only 
those experts and consultants who properly may be considered “Per- 
manent employees” for leave purposes are entitled to the benefits of 
the 1938 holiday pay statute. The decision of this Office of May 21, 
1946, B-56009, 25 Comp. Gen. 784, respecting the right of contract 
employees of the Navy Department generally to the benefits of the 
said 1938 statute is not controlling in respect of experts and consultants 
employed under authority of section 15 of Public Law 600, supra. 
Unlike the situation considered in that decision—in which successive 
renewals of short term contracts, aggregating service of more than 
one year, properly could be considered as extensions of the original 
contract so as to constitute the employee as a “regular” employee for 
purposes of the 1938 statute—under the provisions of section 15 of 
Public Law 600, the authority to contract for temporary employment 
expressly is limited to “not in excess of one year,” and there can be no 
extension of such contracts. 

The questions presented in your letter are answered accordingly. 
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Compensation — Reemployment — Initial Salary Rates — 
Effect of Postal Rate Revision and Federal Employees Salary 
Act of 1948 


The $330 per annum increase granted to Federal employees generally by section 
801 of the Postal Rate Revision and Federal Employees Salary Act of 1948 may 
be added to the highest salary rate previously received in the Federal service 
by an employee who was separated from the service prior to the effective date of 
the said act—July 3, 1948—to determine the maximum rate above the minimum 
of the grade which may be paid initially upon the employee’s restoration on or 
after July 3, 1948, in a position to which said section 301 is applicable. 


Comptroller General Warren to the Administrator of Veterans’ 
Affairs, March 17, 1949: 


Reference is made to your letter of October 21, 1948, requesting a 
decision, first, as to the proper initial salary rate payable upon trans- 
fer to your Administration of an employee of the Municipal Court of 
the District of Columbia, who is receiving compensation at the rate 
of $2,619.72 per annum—the fourth step in grade CAF-— of a Classi- 
fication Act position—payable from District of Columbia funds; and, 
second, as to the maximum salary rate at which a former employee of 
your Administration may be reinstated, effective September 20, 1948, 
when on the date of his resignation, April 12, 1948, he was receiving 
compensation at the rate of $3,648 per annum—the third step in 
grade CAF-7. 

The employee referred to in your first question did not receive the 
$330 per annum salary increase given Federal employees generally by 
the act of July 3, 1948, Public Law 900, because of the provision of 
section 304 of that act, 62 Stat. 1268, to the effect that the said increase 
shall not apply to employees in or under the municipal government of 
the District of Columbia prior to the date of enactment by the Congress 
of revenue legislation for the District of Columbia adequate to meet 
the additional obligations incident thereto. 

The general rule for fixing the initial salary rate upon transfer is 
stated in 26 Comp. Gen. 530 (quoting from the syllabus) : 

The initial salary rate of employees in Classification Act positions to which 
transferred, promoted, demoted, reinstated, or reemployed in the same or differ- 
ent agency, including cases of reallocation of occupied positions from Classifica- 
tion Act grades and from grades under Executive Order No. 6746, may, within 
administrative discretion and available funds, be fixed at a rate within the 
range of salaries in the grade to which transferred, etc., up to the highest rate 
attained in any prior position in the executive branch of the Government (in- 
cluding wholly owned Government corporations), or, if such highest rate is not 
identical with any rate in the grade, the next higher rate therein may be paid; 


however, such rule, as herein amplified, may not be applied to cases heretofore 
processed. 26 Comp. Gen. 368, amplified. 


With respect to the said rule, it was held in decision of March 9, 
1949, B-81719, 28 Comp. Gen. 504, involving a situation comparable 
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with that here presented, that the limitation prescribed relates to the 
highest rates of compensation previously received by the employee and 
has no bearing upon the relative step in the grade previously attained, 
and that the basis therefor is that the fixing of a salary rate in excess 
of that paid an employee in the grade from which transferred is in- 
consistent with the within-grade salary advancement plan provided 
by the act of August 1, 1941 (see 22 Comp. Gen. 489). Therefore, it 
was held in that decision that, in cases where the salary rate fixed in 
the position to which transferred would not result in an unearned 
within-grade salary advancement or equivalent increase, the basis for 
the limitation would not be present, and the limitation would not 
necessarily apply. And, since the act of July 3, 1948, supra, which 
granted the $330 increase, provided that the additional compensation 
granted thereby shall not be construed as “an equivalent increase” in 
compensation within the meaning of section 7 (b) of the Classification 
Act of 1923, as amended, 59 Stat. 299, the initial salary rate of an em- 
ployee transferred from the District of Columbia may be fixed to 
correspond with the rate previously received by him plus the $330 
per annum granted Federal employees other than employees of the 
District of Columbia. Question 1, presented in your letter, is 
answered accordingly. 

With respect to your second question it was held in decision of 
August 28, 1945, 25 Comp. Gen. 230, as follows: 

Section 405 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 300, 

increases the basic salary rates prescribed by the Classification Act. No pro- 
vision appears in the statute either authorizing or precluding the granting of the 
benefits of the increased rates to reinstated employees at the discretion of an 
administrative office. However, the theory of the long-standing reinstatement 
rule—to maintain employees in the same relative status with other employees 
as to salary that they last held in the Federal service—justifies the granting 
of the increased rates to reinstated employees. 
The foregoing rule with respect to the salary increases granted by the 
Federal Employees Pay Act of 1945, 59 Stat. 300, applies with equal 
force to the increase granted by section 301 of the act of July 3, 1948, 
62 Stat. 1267. Hence, the employee referred to may be reinstated at the 
highest salary rate he previously had received in the Federal service 
plus the $330 per annum increase. Specifically, upon the basis of the 
facts recited in your letter, the said employee may be reinstated in the 
third step of Grade CAF-7, at a salary rate of $3,978 per annum. 
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(B-83176] 


Claims—Overtime, Leave, and Holiday Compensation 
Underpayments—Limitation for Filing 


The provisions of section 3 (b) of the act of July 31, 1946, requiring that claims 
cognizable under said act for overtime, leave, and holiday compensation based 
upon the difference between amounts computed at day rates and such compen- 
sation computed at night rates be filed within two years from the date of the act, 
constitute a complete bar to the consideration of claims either by the administra- 
tive office or the General Accounting Office, as the case may be, for such com- 
pensation earned during the period March 28, 1934, to July 31, 1946, unless 
said claims are filed prior to July 31, 1948. 


Comptroller General Warren to the Secretary of the Navy, March 
17, 1949: 


Consideration has been given to your letter of January 21, 1949, 
transmitting a memorandum dated November 9, 1948, from the Chief 
of the Bureau of Supplies and Accounts to the Judge Advocate Gen- 
eral of the Navy, requesting a decision on three questions therein 
presented, concerning the payment of claims to civilian employees 
(including former employees) of your department for overtime, leave, 
and holiday compensation under the provisions of the act of July 
31, 1946, 60 Stat. 747. The questions submitted may be summarized as 
follows: 


1. Whether or not the act of July 31, 1946, supra, is a complete bar to the 
consideration of claims for overtime compensation performed prior to August 
24, 1944, which claims were filed subsequent to July 31, 1948, or whether such 
claims may be considered and settled in the General Accounting Office if received 
in said Office within ten full years after the date such claims first accrued, as 
provided by the act of October 9, 1940, 54 Stat. 1061? 

2. Whether the provisions of the act of July 31, 1946, supra, are applicable to 
claims of Navy civilian employees for overtime compensation covering services 
performed after Office decision of August 24, 1944 (24 Comp. Gen. 155), but 
prior to (October 16, 1944), the date said decision was disseminated to the 
field activities of the Navy, and to a few claims for services rendered after 
October 16, 1944? 

8. If answer to question No. 2 is in the negative, whether the Department of the 
Navy is authorized to make payment on supplemental payrolls provided that 
the Navy appropriations involved have not lapsed and in the case of lapsed 
appropriations should such claims be forwarded to General Accounting Office 
for settlement? 


The act of July 31, 1946, 60 Stat. 747, provides, in part, as follows: 


That all claims by employees or former employees of the United States for 
overtime, leave, and holiday compensation based upon the difference between 
amounts heretofore received by such employees for overtime, leave, and holiday 
compensation computed at day rates and such compensation computed at night 
rates pursuant to decisions of the Comptroller General of the United States 
(23 Comp. Gen. 962; 24 Comp. Gen. 39, 155, 189, 550, 867), shall be paid by the 
appropriate disbursing officers for the department or agency under which such 
compensation was earned: Provided, That claims for amounts due deceased per- 
sons or persons determined to be mentally incompetent shall be settled in the 
General Accounting Office. 

Sec. 2. The heads of the departments and agencies concerned, or such sub- 
ordinates as they may designate, are hereby authorized and directed to certify 
to the proper disbursing officer or to the General Accounting Office, as may be 
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appropriate, the amount found to be due under any claim authorized to be paid 
by section 1 of this Act. Payments made pursuant to certifications hereby author- 
ized shall, in the absence of fraud, be final and conclusive. 

Sec. 3. (a) No amount shall be certified for payment under section 2 of this 
Act on account of any compensation earned prior to March 28, 1984, and this Act 
shall not apply with respect to any claim for compensation earned subsequent to 
the date of approval thereof. 

(b) No amount shall be certified for payment under section 2 of this Act 
unless application shall have been submitted in writing, prior to the expiration of 
two years after the date of approval of this Act, over the signature of the person 
performing the service: Provided, That claims of deceased persons or persons 
determined to be mentally incompetent may be submitted by their heirs or per- 
sonal representatives. 

Sections 1 and 2 of the above-quoted act expressly provide that all 
claims cognizable under that act—except claims for amounts due de- 
ceased persons or persons determined to be mentally incompetent— 
shall be paid by the appropriate disbursing officers of the department 
or agency under which the compensation was earned upon certification 
of amounts due by the heads of the departments or agencies concerned. 
And section 3 (b) of that act specifically prohibits such certification 
unless claim under the act be filed no later than July 31, 1948. Thus, it 
is clear that, with the exception noted above, claims under the provi- 
sions of the said act of July 31, 1946, are not for settlement by the 
General Accounting Office. Consequently, the provisions of the said 
act of October 9, 1940, 54 Stat. 1061, forever barring claims “cognizable 
by the General Accounting Office” if not filed within ten years after the 
date such claim first accrued, are not for application to claims under the 
act of July 31, 1946, and unless submitted in writing by July 31, 1948, 
said claims are barred from consideration. Furthermore, since the 
limitation prescribed by section 3 (b) of the said 1946 act also is appli- 
cable to claims for amounts due deceased persons or persons determined 
to be mentally incompetent, which claims, under section 2 of the act, 
are for certification by the General Accounting Office, no action there- 
on may be taken by this Office under the provisions of the 1940 statute 
where such claims are filed after July 31, 1948. Accordingly, in answer 
to question 1, you are advised that the act of July 31, 1946, supra, 
is a complete bar to the consideration of claims for overtime compensa- 
tion authorized to be paid thereunder unless such claims are filed 
within the period specified in said act. 

With respect to question No. 2, it is immaterial whether the overtime 
was performed prior or subsequent to August 24, 1944, since the act of 
July 31, 1946 (section 3 (a) thereof), is applicable so long as such 
compensation was earned between March 28 1934, and July 31, 1946. 
Therefore, assuming question 2 has reference to claims covering serv- 
ices rendered on or prior to July 31, 1946, that question is answered in 
the affirmative, rendering unnecessary any answer to question 3. 
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CB-83881] 


Leaves of Absence—Annual—Administrative Authority 
Without Employee’s Consent 


Under the authority in section 1 of the annual leave act of March 14, 1936, an 
employee may be placed in an annual leave status without his consent in all 
situations where the administrative office considers it desirable from an official 
standpoint that the employee not be continued in an active duty status. 19 Comp. 
Gen. 955, amplified. 


Comptroller General Warren to the Secretary of Commerce, March 
17, 1949: 


Reference is made to your letter of February 16, 1949, requesting 
decision with respect to your right to place an employee in an annual 
leave status without his consent. You state, in effect, that you are 
aware of your authority to do so (1) in the case where an emergency 
situation prevents the retention of the employee in an active duty 
status pending decision on suspension charges in accordance with 
Federal Personnel Manual Z1-250; (2) where it is necessary to sus- 
pend work for a period of time, as considered in 19 Comp. Gen. 955; 
and (3) when notifying the employee of his prospective separation 
by reduction in force, as provided in the Civil Service Retention Regu- 
lations; but that you are in doubt whether : 


(1) An employee against whom charges of misconduct have been preferred 
by the Department may be placed on annual leave without his consent pending 
disposition of the charges? 

(2) An employee for whom disability retirement has been requested by the 
Department against the employee’s wishes may be placed on annual leave with- 
out his consent, after all sick leave has been exhausted, pending disposition of 
the retirement application? 

(3) An employee may be placed on annual leave without his consent at any 
time when work is slack in his line but not sufficiently so as to warrant complete 
suspension of the operations on which he is engaged? 


In 19 Comp. Gen. 955, referred to by you, it was held, quoting from 
the syllabus: 


Under section 1 of the Annual Leave Act of March 14, 1936, 49 Stat. 1161, 
it is within the authority of a department head to require any or all employees 
of a particular unit or of the department, to take annual leave at any time and 
for any period within the limitations of the statute as the needs of the service 
may require. 

Days which are a part of an employee’s regular tour of duty and which occur 
during a period when field establishments are closed for administrative reasons 
are not “nonwork” days for which no charge shall be made against leave within 
the meaning of the amendment to the Annual and Sick Leave Acts of March 14, 
1936, and the regulations issued pursuant thereto, unless the head of the depart- 
ment fails to exercise his statutory authority to require the employee to take 
leave for such days. 


While it is true that the above-published decision was rendered in 
a case in which the Government establishment had been shut down 
for administrative reasons, the rule therein stated is not limited only 
to the situation there involved but is for application, also, to all situa- | 
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tions in which the administrative office considers it desirable from an 
official standpoint that the employee not be continued in an active 
duty status. Accordingly, your three questions are answered in the 
affirmative. 


(CB-84111] 


Bids—Mistakes—Withdrawals 


Where the bidder, after award, alleged error in bid in that its bid price was less 
than the minimum price fixed by agreement with its supplier pursuant to the 
Fair Trade Act of August 17, 1937, there is no basis for permitting the bidder 
to withdraw its bid which, on its face, did not indicate the existence of mistake, 
and which, having been accepted in good faith by the contracting officer who 
had no duty to determine whether the prices quoted were in conformity with 
fair trade agreements, consummated a valid and binding contract. 

Comptroller General Warren to the Administrator of Veterans’ 


Affairs, March 17, 1949: 


This Office is in receipt of a letter dated February 28, 1949, with en- 
closures, from the contracting officer, Veterans’ Administration Hos- 
pital, Framingham, Massachusetts, wherein a decision is requested as 
to whether the Abbott & Litchfield Company may be permitted to 
withdraw its accepted bid for the stated reason that the price specified 
therein is below that prescribed by the “Fair Trade Law”—appar- 
ently the Fair Trade Act of August 17, 1937, 50 Stat. 693, 15 U. S. 
Code, section 1. 

The Veterans’ Administration Hospital, Framingham, Massachu- 
setts, by invitation No. 49-336, requested bids—to be opened January 
31, 1949—for furnishing 100 bedspreads to be Bates Fabrics No. 8670- 
8672, or equal. In response to the invitation, the Abbott & Litch- 
field Company submitted a bid dated January 28, 1949, wherein it 
offered to furnish Bates No. 8672 bedspreads for $4.68 each. The bid 
of the company being the lowest received—the only other bid 
having been submitted by Bates Fabrics, Inc., in the amount of $4.80 
each—was accepted on January 31, 1949. 

In a letter dated February 17, 1949, addressed to the Veterans’ 
Administration Hospital, Framingham, Massachusetts, the company 
requested permission to withdraw its bid for the reason that “At the 
time we submitted the bid, we did not know anything about a Fair 
Trade Law which would prevent a dealer or jobber from selling these 
spreads below the established price of $5.17 each. 

Section 1 of the act of August 17, 1937, supra, relating to the illegal- 
ity of contracts in restraint of trade provides, in substance, that noth- 
ing therein shall render illegal, contracts or agreements prescribing 
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minimum prices for the resale of a commodity which bears the trade 
mark, brand, or name of the producer or distributor, when contracts or 
ugreements of that description are lawful as applied to intra-state 
transactions under any statute, law, or other policy now or thereafter 
in effect in any State, Territory, or the District of Columbia in which 
resale is made. 

The bid of the Abbott & Litchfield Company appears to have been 
as intended at the time it was submitted. After acceptance of its 
bid by the Government, the company apparently concluded that its 
bid price was less than the price for which it had agreed with the 
manufacturer to sell the bedspreads. The matter of determining the 
price at which the bedspreads were to be offered to the Government 
was upon the bidder. The act of August 17, 1937, supra, does not 
impose any duty upon contracting officers of the Government to de- 
termine whether prices quoted by bidders are in conformity with 
the requirements of any agreement which the manufacturers and sup- 
pliers of the products may have entered into pursuant to said act. 
The matter of bidding is not the responsibility of the contracting 
officer of the Government, the duty of the contracting officer being to 
accept the lowest responsible bid meeting the requirements of the 
specifications. 

The present record indicates that the acceptance of the bid of the 
Abbott & Litchfield Company was made in good faith, there being 
nothing on the face of the bid to indicate the existence of mistake and 
no error having been alleged by the company until after award. 
Consequently, there would appear to be no basis on which it could be 
held that the acceptance of the bid did not consummate a valid and 
binding contract. 

Accordingly, if Abbott & Litchfield Company fails to deliver the 
bedspreads at the price specified therefor in its bid and the bedspreads 
are procured from other sources, the excess cost, if any, should be 
charged to the company. 

The contracting officer is not entitled to a decision—the contract 
having been awarded (ef. 16 Comp. Gen. 565)—but since a decision 
in the matter appears necessary, it is being rendered to you. 

The papers which accompanied the letter of February 28, 1949, are 
transmitted herewith. 


[B-82456] 
Medical Treatment—Private—Osteopathic Treatment 


Army appropriations for medical treatment are now to be regarded as available 
for payments, otherwise proper, for the services of professionally qualified os- 
teopaths in cases where Army personnel on duty, furlough, or leave of absence at 
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places not having Government medical and hospitalization facilities avail them- 
selves of such services for necessary medical care or treatment. 1 Comp. Gen. 
730, and other prior inconsistent decisions, no longer will be followed. 


Decision by Assistant Comptroller General Yates, March 18, 1949: 


There are before this Office for consideration the claims of E. W. 
Koester, Doctor of Osteopathy, 37068 Huron River Drive, New Boston, 
Michigan, and Riverside Osteopathic Hospital, 165 George Street, 
Trenton, Michigan, in the sums of $36 and $32.20, respectively, for 
professional services and hospitalization rendered Private Sidney 
Snoddy, United States Army, during the period September 15 to 23, 
1947, when he was suffering from an illness diagnosed as “Bronchial 
asthma, chronic, with superimposed allergic phenomenae symptoms 
from ragweed pollen, acute,” it appearing that such illness began 
while the enlisted man was on furlough from MD, 1257th ASU, Tilton 
General Hospital, Fort Dix, New Jersey, September 3 to 17, 1947, 
and that the treatment given him included the administration of oxy- 
gen and drugs. The Department of the Army transmitted such claims 
to this Office for direct settlement because of decision of this Office 
dated June 10, 1922, 1 Comp. Gen. 730, wherein it was held that 
osteopathic treatment, procured without specific or general authority, 
is not such medical treatment as is authorized to be procured at public 
expense from private practitioners by personnel of the Army on duty 
where medical service of the Army is not available. In such de- 
cision it was stated that: 

* * * Practitioners of osteopathy are not appointed in the Medical Corps 
of the Army and osteopathic treatment is not furnished by the Medical Depart- 
ment of the Army. It is only medical care and treatment of a kind or character 
furnished by the Medical Department of the Army that is authorized by the 
regulation without the prior approval of the Surgeon General—the equivalent 
of the service which the Government furnishes through the Medical Department. 
Treatment other than that must, under the regulations, be authorized in advance 
by the Surgeon General before the Government is obligated to pay therefor, that 


he may determine the necessity therefor and whether existing Army facilities 
may supply adequate treatment. 


The Surgeon General of the Army has reported that investigation 
has revealed Dr. Koester is a doctor of osteopathy, and that conditions 
in the Army with regard to osteopathic practitioners are now essen- 
tially the same as they were at the time the said decision was rendered. 
However, the vouchers covering both of the claims here involved bear 
certificates, signed by an officer of the Medical Service Corps, U. S. 
Army, to the effect that treatment by a civilian agency was necessary 
because no Government (Army, Navy, Veterans’ Administration, Pub- 
lic Health Service, or Indian) facility for treatment was available. 

While the provisions in the military appropriation acts for the 
fiscal years 1948 and 1949 (act of July 30, 1947, 61 Stat. 560, and act 
of June 24, 1948, 62 Stat. 657) for medical care and treatment of Army 
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personnel are not materially different, insofar as the present question 
is concerned, than the comparable appropriation provision considered 
in the above-cited decision of June 10, 1922, other statutory provisions, 
enacted since 1922, together with changes in conditions and circum- 
stances which have occurred since that time, seem to justify a reexami- 
nation of the question whether or not military appropriations may 
be considered available for the payment of osteopaths for treatment 
of military personnel. 

The act of August 2, 1946, in section 41 thereof, 60 Stat. 858, author- 
izes “The President, in his discretion * * * to appoint, by and 
with the advice and consent of the Senate, graduates of reputable 
schools of osteopathy as commissioned medical officers in the Navy.” 
Likewise, section 5 of the act of February 28, 1948, 62 Stat. 40, pro- 
vides that “Graduates of colleges of osteopathy whose graduates are 
eligible for licensure to practice medicine or osteopathy in a majority 
of the States of the United States * * * shallbeeligible * * * 
for appointment as commissioned medical officers in the Public Health 
Service.” And section 1 of the act of June 5, 1942, 56 Stat. 314, 
authorizes the employment in the Medical Department of the Army 
of internes who are graduates of, or have successfully completed at 
least four years’ professional training, in reputable schools of medicine 
or osteopathy. While other statutory provisions of a somewhat 
similar character have been enacted by the Congress in recent years, 
the cited provisions suffice to indicate the legislative policy respecting 
the appointment or employment of osteopaths in the military and 
quasi-military services. 

When the decision of June 10, 1922, was rendered, the treatment 
at Government expense of Army officers and enlisted men in private 
hospitals, or by civilian physicians, was specifically prohibited if such 
personnel were on furlough when receiving the treatment and, by 
analogy, such prohibition was extended to other services. However, 
a provision contained in the act of April 28, 1942, 56 Stat. 228, and 
repeated in similar terms in subsequent military appropriation acts, 
marked a reversal of the prior legislative policy by providing “for 
necessary medical care and treatment in private hospitals of military 
personnel whether on duty or on furlough or leave of absence except 
when elective medical treatment has been obtained by military per- 
sonnel in civilian hospitals or from civilian physicians or dentists.” 
In recognition of that change in legislative policy, the rule theretofore 
applied, by analogy, to enlisted men of the Navy was modified to con- 
form to the statutory authorization for private medical treatment of 
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Army personnel while on leave or furlough. See 23 Comp. Gen. 980, 
the syllabus of which is as follows: 

Prior decisions of the accounting officers negativing the allowance of the cost 
of civilian medical care and treatment of Navy enlisted men solely because they 
were on leave or liberty at the time—which decisions were based on the general 
legislative policy exemplified by provisions in annual Army appropriation acts 
prohibiting allowance of such expenses incurred by Army officers or enlisted 
men—are not to be regarded as applicable or controlling subsequent to the enact- 
ment of the act of April 28, 1942, which marked a reversal of such legislative 


policy by authorizing payment for medical care or treatment of Army personnel 
“whether on duty or on furlough or leave of absence.” 


Pursuant to the provisions of the National Security Act of 1947, 
61 Stat. 495, which established the National Military Establishment, 
the medical and hospital facilities of each of the military services 
are now available under controlled conditions to the personnel of the 
other services. While it is understood that the Medical Department 
of the Army has not utilized the services of osteopaths as commissioned 
medical officers in the Army, the services of osteopaths apparently are 
available to Army personnel in other Government installations and 
facilities. 

For such reasons, it is concluded that Army appropriations for 
medical treatment are now to be regarded as available for payments, 
otherwise proper, for the services of professionally qualified osteopaths 
in cases where Army personnel on duty or furlough or leave of absence 
at places where Government medical and hospital facilities are not 
available may avail themselves of such services for necessary medical 
care or treatment. Hence, the claims here involved, if correct in other 
respects, will be allowed. 

To the extent that prior decisions of this Office (including 1 Comp. 
Gen. 730, supra), are inconsistent with the foregoing they will not be 
followed hereafter. 


[B-78774] 


Retired Pay; Active-Duty Pay and Allowances—Navy Nurse 
Corps Officers 


A Navy Nurse Corps officer who served in the Army Nurse Corps prior to No- 
vember 12, 1918, and who was retired in her permanent rank after completing 
more than 20 years’ service pursuant to the provisions of section 6 of the act of 
February 21, 1946, is to be regarded as having served as a member of the military 
or naval forces prior to November 12, 1918, within the meaning of the fourth 
paragraph of section 15 of the Pay Readjustment Act of 1942, so as to entitle 
her, if otherwise eligible, to retired pay equal to 75 percent of her active-duty 
pay at the time of retirement. 


An officer of the Navy Nurse Corps who has been commended for performance 
of duty in actual combat in accordance with the provisions of section 412 (a) 
of the Officer Personnel Act of 1947, and who otherwise is eligible for retirement 
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under other provisions of law, would be entitled, upon retirement, to be placed 
on the retired list with the rank of the next higher grade than that in which 
serving at the time of retirement, with retired pay computed at the rate of 75 
percent of the active-duty pay of the grade, either permanent or temporary, in 
which serving at the time of retirement. 


In the absence of an express statutory provision entitling retired Navy Nurse 
Corps officers who have been placed on the retired list with the rank of the 
next higher grade than that in which serving at the time of retirement in accord- 
ance with section 412 (a) of the Officer Personnel Act of 1947, on account of com- 
mendation for the performance of duty in actual combat, to be recalled to active 
duty with such honorary rank, there would be no basis for concluding that such 
a retired officer would be entitled to be recalled in such honorary rank and receive 
the active-duty pay and allowances of such honorary rank. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
March 21, 1949: 


There has been considered your letter of July 13, 1948, requesting 
decision on several questions concerning the pay status of certain offi- 
cers of the Navy Nurse Corps. The first question presented is as 
follows: 

* * * whether Commander Faye Elmo White, Nurse Corps, U. 8S. Navy, 
Retired, 64474, by virtue of the service performed by her as a member of the 
Army Nurse Corps under an appointment as a Nurse in the Nurse Corps (Female) 
of the Medical Department of the Army made pursuant to the Act of July 9, 
1918 (40 Stat. 879), is entitled, from and after January 1, 1948, the effective date 


of her transfer to the retired list, to 75% of the pay prescribed by law for a 
commander with over 27 years of service for pay purposes. 


Also, it is stated that a small number of officers of the Navy Nurse 
Corps have been awarded combat citations for services rendered under 
appointments as nurses pursuant to the act of May 13, 1908, 35 Stat. 
146, and question has arisen as to whether such an officer, retired sub- 
sequent to her transfer or appointment as a commissioned officer in the 
Nurse Corps, Regular Navy, under section 203 of the Army-Navy 
Nurses Act of 1947, 61 Stat. 47, would be entitled to increased rank on 
the retired list as authorized in section 412 (a) of the Officer Personnel 
Act of 1947, and whether such an officer would be entitled to 75 per- 
cent of the active-duty pay of the permanent or temporary rank in 
which serving at the time of retirement. Also, decision is requested 
as to whether such an officer, if assigned to active duty subsequent to 
retirement, would be entitled to be recalled in her retired rank and re- 
ceive active-duty pay and allowances of such higher rank. 

It appears from the enclosures submitted with your letter that Com- 
mander Faye E. White, Nurse Corps, U. 8. Navy, was retired January 
1, 1948, after completing 27 years and 14 days’ creditable service, with 
the permanent rank of commander, pursuant to the provisions of sec- 
tion 6 of the act of February 21, 1946, 60 Stat. 27, which provides as 
follows: 


When any officer of the Regular Navy or the Regular Marine Corps or the 
Reserve Components thereof has completed more than twenty years of active 
service in the Navy, Marine Corps, or Coast Guard, or the Reserve Components 
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thereof, including active duty for training, at least ten years of which shall have 
been active commissioned service, he may at any time thereafter, upon his own 
application, in the discretion of the President, be placed upon the retired list on 
the first day of such month as the President may designate. 


The retired pay of officers retired pursuant to that act, is prescribed 
in section 7 (a) of the act, 60 Stat. 27, which provides, in pertinent part, 
as follows: 

* * * Officers retired pursuant to the foregoing sections of this Act shall 
receive retired pay at the rate of 24% per centum of the active-duty pay with 
longevity credit of the rank with which retired, multiplied by the number of 


years of service for which entitled to credit in the computation of their pay while 


on active duty, not to exceed a total of 75 per centum of said active-duty pay 
. 7 * 


* * * * * * * 


(b) Nothing within this section shall prevent any officer from being placed 
on the retired list with the highest rank and with the highest retired pay to which 
he might be entitled under other provisions of law. 


Section 207 (h) of the Army-Navy Nurses Act of 1947, as amended 
by section 434 (d) of the Officer Personnel Act of 1947, 61 Stat. 882, 
provides as follows: 

(h) The number of years’ service to be credited to officers of the Navy Nurse 
Corps in determining their eligibility for voluntary retirement shall be based 
on the total of all active service either under an appointment or contract or as a 
commissioned officer in the Nurse Corps of the Army or Navy, or the reserve 
components thereof and all active service in the Nurse Corps or the Nurse Corps 
Reserve abolished by this Act shall, for this purpose only, be regarded as com- 
missioned service in the Navy or the reserve components thereof, as the case 
may be. 

Since Commander White is stated to have served in the Army 
Nurse Corps from September 25, 1918, to June 21, 1919, the question 
arises as to whether she may be regarded as having “served in any 
capacity as a member of the military or naval forces of the United 
States prior to November 12, 1918,” so as to entitle her to retired pay 
of 75 per centum of the active-duty pay of her permanent rank under 
the provision in the fourth paragraph of section 15 of the Pay Re- 
adjustment Act of 1942, 56 Stat. 367, which provides as follows: 

The retired pay of any officer of any of the services mentioned in the title 
of this Act who served in any capacity as a member of the military or naval 
forces of the United States prior to November 12, 1918, hereafter retired under 


any provision of law, shall, unless such officer is entitled to retired pay of a 
higher grade, be 75 per centum of his active duty pay at the time of his retirement. 


An officer of the Navy retired in his permanent grade or rank under 
the provisions of section 6 of the act of February 21, 1946, and who 
otherwise is within the purview of the fourth paragraph of section 15 
of the Pay Readjustment Act of 1942, is entitled to the increased re- 
tired pay benefits provided therein. And since members of the Navy 
Nurse Corps are now commissioned officers in the Regular Navy 
(section 203 of the act of April 16, 1947, 61 Stat. 47; section 435 of the 
act of August 7, 1947, 61 Stat. 882), it seems to follow that such nurses 
are entitled to the benefits of retirement laws applicable to commis- 
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sioned officers of the Navy, generally, except to the extent that such 
laws may be inconsistent with specific provisions of law pertaining 
to the retirement and retired pay of officers of the Navy Nurse Corps. 
Hence, under section 15 of the Pay Readjustment Act of 1942, Com- 
mander White would be entitled to 75 per centum of the pay of her 
permanent rank of commander, if her service in the Army Nurse 
Corps may be considered service as “a member of the military or naval 
forces of the United States” within the purview of the said section 15. 

In 1918 the Nurse Corps (Female) of the Army was a part of the 
Medical Department of the Army. See section 2 of the National De- 
fense Act of June 3, 1916, 39 Stat. 166, which provided that the Regu- 
jar Army of the United States shall consist of, inter alia, a Medical 
Department; and section 10 of the said act, 39 Stat. 171, which pro- 
vided that the Medical Department shall consist, inter alia, of the 
“Nurse Corps as now authorized by law.” The act of July 9, 1918, 
40 Stat. 879, provided that thereafter the Nurse Corps (Female) of 
the Medical Department of the Army shall be known as the Army 
Nurse Corps and shall consist of one superintendent and such other 
nurses as may be appointed by the surgeon general, with the approval 
of the Secretary of War. The said act also prescribed rates of pay 
for nurses, including longevity and foreign service pay, and the 
quarters allowance payable when public quarters were not furnished. 
While members of the Army Nurse Corps were appointed (rather than 
commissioned or enlisted) in the Army Nurse Corps during the period 
here involved, the said section 15 extends its benefits to personnel 
who served “in any capacity” as a member of the military or naval 
forces prior to November 12, 1918, and it generally has been considered 
that such personnel had a military status as distinguished from a 
civilian status. See 6 Comp. Gen. 543, and cases cited therein. Also, 
it appears to have been recognized in various statutes that during 
World War I nurses constituted part of the military and naval 
forces of the United States. See, generally, the act of February 24, 
1919, 40 Stat. 1151, authorizing the payment of a $60 bonus to all 
persons, including female nurses, “serving in the military or naval 
forces of the United States during the present war” who have re- 
signed or have been discharged since April 6, 1917. Also, see sec- 
tion 200 of the World War Veterans’ Act of 1924, 43 Stat. 615, which 
provided for compensation and treatment for death or disability re- 
sulting from personal injury or disease contracted in the military or 
naval service between April 6, 1917, and July 2, 1921, by any com- 
missioned officer or enlisted man, or by any member of the Army 
Nurse Corps (Female) or the Navy Nurse Corps (Female) employed 
in the active service under the War Department or Navy Depart- 
ment. Accordingly, it reasonably may be concluded that Com- 
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mander White by reason of her service in the Army Nurse Corps prior 
to November 12, 1918, is to be regarded as having served as a member 
of the military or naval forces prior to November 12, 1918, within the 
meaning of the fourth paragraph of section 15 of the Pay Readjust- 
ment Act of 1942, so as to entitle her, if otherwise eligible, to 75 per- 
cent of her active-duty pay at the time of retirement. 


Section 412 (a) of the Officer Personnel Act of 1947, approved 
August 7, 1947, 61 Stat. 874, provides as follows: 


All officers of the Navy, Marine Corps, and the Reserve components thereof, 
who have been specially commended for their performance of duty in actual 
combat by the head of the executive department under whose jurisdiction such 
duty was performed, when retired, except officers on a promotion list who may 
be retired for physical disability, shall, upon retirement, be placed upon the retired 
list with the rank of the next higher grade than that in which serving at the time 
of retirement and with three-fourths of the active-duty pay of the grade in which 
serving at the time of retirement and the grade in which serving at the time 
of retirement shall be construed to mean the highest grade in which so serving 
whether by virtue of permanent or temporary appointment therein: Provided, 
That all officers heretofore and hereafter holding rank or grade on the retired 
list above that of captain in the Navy or colonel in the Marine Corps solely by 
virtue of such commendation, if hereafter recalled to active duty, may, in 
the discretion of the Secretary of the Navy, be so recalled either in the rank 
or grade to which they would otherwise be entitled had they not been accorded 
higher rank or grade by virtue of such commendation, or in the rank or grade 
held by them on the retired list: Provided further, That the provisions of this 
subsection shall not apply in the case of any officer who has been so commended 
if the act or service justifying the commendation was performed after December 
31, 1946: Provided further, That nothing in this subsection shall be construed 
to increase the retired pay of officers heretofore or hereafter placed upon the 
honorary retired list for the Naval Reserve: Provided further, That officers of 
the classes described in this subsection who have been retired prior to the date 
of approval of this Act shall be entitled to the benefits of this subsection from 
the date of approval of this Act: And provided further, That nothing in this 
subsection shall be held to reduce the retired rank or pay to which an officer 
would be entitled under other provision of law. 


The provisions of the said section 412 (a) are applicable to “All 
officers of the Navy,” Marine Corps, and the Reserve components 
thereof (with certain exceptions not here material), which would 
include officers of the Navy Nurse Corps commissioned in the Regular 
Navy pursuant to section 203 of the Army-Navy Nurses Act of 1947, 61 
Stat. 47. Consequently, an officer of the Navy Nurse Corps who has 
been commended for performance of duty in actual combat in accord- 
ance with the provisions of section 412 (a) of the Officer Personnel Act 
of 1947, and who otherwise is eligible for retirement under other pro- 
visions of law, would be entitled, upon retirement, to be placed on the 
retired list with the rank of the next higher grade than that in which 
serving at the time of retirement, with three-fourths of the active-duty 
pay of the grade, either permanent or temporary, in which serving 
at the time of retirement. It is apparent that section 412 (a) of the 
said act does not authorize an officer so commended to receive retired 
pay based upon such higher honorary rank, and it is doubtful whether 
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such an officer, if subsequently assigned to active duty, would be “en- 
titled” to be recalled in such higher honorary rank and receive active- 
duty pay and allowances of such rank. The fact that an officer may 
be accorded higher honorary rank on the retired list does not affect the 
office held by him upon retirement. That is to say, a lieutenant of the 
Navy may be placed on the retired list as a lieutenant commander 
under the provisions of section 412 (a) but his office remains that of 
lieutenant. See 22 Comp. Gen. 328, 329. And in the event such an 
officer is assigned to active duty after retirement, there is nothing 
in the said section 412 (a) which may be viewed as entitling such an 
officer to be assigned to active duty in such honorary rank with the 
active-duty pay and allowances of such rank. The first proviso in 
the said section 412 (a) specifically authorizes officers so commended, 
holding rank on the retired list above that of captain in the Navy 
solely by virtue of such commendation, to be recalled to active duty, 
in the discretion of the Secretary of the Navy, in the rank held on the 
retired list or the rank to which they otherwise would be entitled 
had they not been accorded higher rank by virtue of such commenda- 
tion. However, there is no similar provision in the said act which 
may be viewed as requiring or permitting a specially commended 
retired officer of the rank of captain or below to be recalled to active 
duty in his honorary rank and receive active-duty pay and allowances 
of such rank. In the absence of an express statutory provision en- 
titling officers so commended to be recalled to active duty with such 
honorary rank, this Office would not be warranted in concluding that 
such a retired officer, upon recall to active duty, would be entitled to 
be recalled in such honorary rank and receive the active-duty pay and 
allowances of such honorary rank. 


[B-81385] 
Retirement—Disability—Regular Navy Enlisted Men Hold- 


ing Temporary Commissions 


Enlisted men of the Regular Navy who were temporarily appointed as com- 
missioned officers under the act of July 24, 1941, as amended, which appointments 
were affirmed or continued in effect under the provisions of Title III of the 
Officer Personnel Act of 1947, are not to be regarded as officers of the Regular 
Navy within the purview of section 1453, Revised Statutes, so as to be entitled 
thereunder to retirement for physical disability incurred as an incident of the 
service prior to their appointments as temporary commissioned officers. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
March 23, 1949: 


There has been considered letter of November 3, 1948, from the Act- 
ing Secretary of the Navy, wherein decision is requested on certain 
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questions presented in a letter dated October 14, 1948, from the Chief 
of the Bureau of Supplies and Accounts, enclosed herewith. 

In the said letter from the Chief of the Bureau of Supplies and 
Accounts reference is made to the cases of two enlisted men in the 
Regular Navy who originally were temporarily appointed to warrant 
rank under the provisions of the act of July 24, 1941, 55 Stat. 603, as 
amended, and subsequently were temporarily appointed as commis- 
sioned officers under that act, which temporary appointments as com- 
missioned officers later were affirmed or continued in effect under the 
provisions of Title III of the Officer Personnel Act of 1947, 61 Stat. 
829. Thereafter, they both appeared before Navy retiring boards and 
it was found that they were permanently incapacitated for further 
active service because of physical disability. It was further deter- 
mined that such disabilities were the result of an incident of the serv- 
ice incurred prior to the effective dates of the commencement of their 
active service under their original temporary appointments under the 
said act of July 24, 1941. 

It is stated that the proceedings and findings of the Navy retirement 
boards, referred to above, were found to be legal by the Judge Advo- 
cate General of the Navy and were transmitted to the Secretary of 
the Navy for approval with the recommendation that the temporary 
officers in question be retired from active service and be placed on the 
retired list “in conformity with the provisions of 34 U. S. Code 417 
and 410m” in the grade held by them at the time of retirement. It is 
further stated that the Secretary of the Navy approved the proceed- 
ings and findings and the temporary officers were “released from 
active duty” and transferred to the retired list on October 1, 1948, one 
in the grade of lieutenant and the other in the grade of chief carpen- 
ter (commissioned warrant officer). 

On the above statement of facts, decision is requested as to whether 
the temporary officers in question are entitled to retired pay computed 
at 75 percent of the pay provided by law for the grade of lieutenant 
and chief carpenter, respectively. 

Section 1453, Revised Statutes, 34 U. S. C. 417, provides: 


When a retiring board finds that an officer is incapacitated for active service, 
and that his incapacity is a result of an incident of the service, such officer shall, 
if said decision is approved by the President, be retired from active service with 
retired pay. 


Section 316 (j) of the Officer Personnel Act of 1947, 61 Stat 868, 34 
U.S. C., Supp. I, 410m, provides: 


Any officer serving in the grade of rear admiral or below under authority of 
sections 3c, 5a, 211la, 306-306n, 332b, 332c, 410j-410m (sic), 626-1, and 864b of 
this title by virtue of a temporary appointment therein shall, if retired while so 
serving, be retired in the grade in which serving with retired pay based on the 
active-duty pay to which he was entitled at the time of retirement unless other- 
wise entitled to higher retired grade or pay. 
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This Office is not cognizant of any statutory authority for the 
retirement of enlisted men of the Regular Navy for disability incurred 
while they are serving as enlisted men, except to the extent that such 
retirement may, in effect, be accomplished in proper cases by transfer 
to the Fleet Reserve. See section 206 of the Naval Reserve Act of 
1938, 52 Stat. 1179, as amended, 34 U. S. C. 854e. In any event, the 
retirement of the temporary officers here concerned is stated to have 
been effected under the provisions of section 1453, Revised Statutes, 
supra. Hence, their right to retirement pay is dependent upon 
whether or not they may be considered to be officers within the purview 
of that statutory provision. 

It would appear to be well settled that an individual may be an 
officer of the Navy for the purposes of one statute and not an oflicer 
of the Navy for the purposes of another statute. See Ashton v. United 
States, 51 C. Cls. 65, citing United States v. Mouat, 124 U.S. 303, and 
United States v. Hendee, id. 309. And, I think, it heretofore has been 
considered that the laws providing generally for the retirement of 
officers of the Navy refer only to officers holding permanent com- 
missions in the Regular Navy. C/. 22 Op. Atty. Gen. 199, 201, and 25 
id. 312, 316. 

After the onset of the First World War the appointment of tempo- 
rary officers in the Navy was authorized by the act of May 22, 1917, 
40 Stat. 84, and section 9 thereof (40 Stat. 86) specifically provided 
that any person originally appointed as a temporary officer thereunder 
would not be entitled to any rights of retirement except for disability 
incurred in line of duty. The fact that such provision was considered 
necessary might be taken as indicating that such persons otherwise 
would have been entitled to all retirements rights. However, a similar 
provision respecting reserves (see the Naval Appropriation Act, 1919, 
40 Stat. 704, 710) was considered by the Supreme Court as merely 
authorizing their retirement for physical disability incurred in line of 
duty “by implication.” See Denby v. Berry, 263 U. S. 29, 35. That 
such view of the statute was correct, and that it was equally applicable 
to temporary officers not holding permanent commissions in the Regu- 
lar Navy, is borne out by the fact that it had been considered necessary 
in a subsequent statute affirmatively to authorize by an express pro- 
vision the retirement of such reserve and temporary officers for disa- 
bility incurred in line of duty. See the last paragraph of section 2 
of the act of June 4, 1920, making appropriations for the Navy for the 
fiscal year 1921, 41 Stat. 834, as amended by section 6 of the Naval 
Appropriation Act, 1922, 42 Stat. 140, which provided : 

That all officers of the Naval Reserve Force and temporary officers of the 


Navy who have heretofore incurred or may hereafter incur physical disability 
in line of duty in time of war shall be eligible for retirement under the same 
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conditions as now provided by law for officers of the Regular Navy who have 
incurred physical disability in line of duty: Provided, however, That appli- 
cation for such retirement shall be filed with the Secretary of the Navy not 
later than October 1, 1921. [Italics supplied.] 

Certainly, the inclusion of temporary officers in such provision 
would have been wholly unnecessary if by reason of their status of 
temporary officers of the Navy they fell within general retirement 
statutes applicable to officers of the Navy. Such express provision for 
limited retirement leaves little, if any, doubt but that, in the absence 
of specific statutory authority to the contrary, the Congress never 
intended or considered the general laws relating to the retirement of 
officers of the Navy to be applicable to any but officers holding per- 
manent commissions in the Regular Navy. Such view is further 
strengthened by the fact that in enacting the act of July 24, 1941, supra, 
it was felt necessary to make special provisions in section 8 thereof 
authorizing the retirement of enlisted men of the Regular Navy who 
incurred physical disability while serving under a temporary appoint- 
ment. In discussing such provisions at the hearings before the House 
of Representatives Committee on Naval Affairs on the bill, H. R. 4473, 
which became the act of July 24, 1941, it was stated (page 1224 of the 
report of the hearings) : 

The CHarrMAN. Then the next case is the commissioned officer who has a 
temporary appointment. 

Commissioner [Commander] Russett. An enlisted man with a temporary 
appointment. 

The CHAIRMAN. What do you do to him? 

Commander Russert. This bill allows him to retire with that temporary 
rank and three-quarters of that pay. If we don’t make some provision he would 
not be retired at all. There is no law covering his retirement. [Italics supplied.] 

In view of the foregoing, the conclusion is required that an enlisted 
man of the Regular Navy holding a temporary commission is not an 
officer within the purview of section 1453, Revised Statutes, supra. 
Accordingly, the question presented, hereinbefore set forth, is 
answered in the negative. 

The further question is asked, in the event the answer to the question 
considered above is answered in the negative, as to whether one of the 
temporary officers involved, who is stated to have been otherwise quali- 
fied therefor, may be considered to have been transferred to the Fleet 
Reserve and then retired as of October 1, 1948. 

Sections 203, 204, and 206 of the Naval Reserve Act of 1938, as 
originally enacted, 52 Stat. 1178, 1179, and section 204 of the said 
Naval Reserve Act of 1938, as amended by section 2 of the act of 
August 10, 1946, 60 Stat. 993, specifically set forth the requirements to 
be met and procedures to be followed to accomplish the transfer of 
an enlisted man to the Fleet Reserve and to effect the retirement of 
members of the Fleet Reserve. While it may be that one of the tem- 
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porary officers met all the requirements for such transfer and retire- 
ment, the fact remains that the procedures necessary to accomplish 
that end were never initiated. Moreover, there never was any in- 
tention to accomplish such transfer and retirement. Under the cir- 
cumstances, the second question also must be answered in the negative. 
Insofar as the rights of the temporary officers in question to pay are 
concerned, the status of both of them should be considered to have 
continued to be the same as it was immediately preceding their pur- 
ported retirement on October 1, 1948. See 21 Op. Atty. Gen. 103. 


[B-81806] 


Contracts—Payments—Partial Performance 


Where complete performance of a contract covering alterations and additions 
to existing Government-owned buildings was rendered impossible due to the 
destruction of a building by fire without the fault of the contractor, thereby 
relieving the contractor of all liability under the contract, there is no objection 
to the payment of an administratively determined amount in full and final settle- 
ment for the value of work done and materials furnished prior to the destruction 
of the building by fire. 


Comptroller General Warren to the Administrator, Federal Works 
Agency, March 23, 1949: 

I have your letter of November 22, 1948, regarding the claim of the 
J. Slotnick Company of Boston, Massachusetts, in the amount of 
$29,138.53, representing the estimated percentage of alterations and 
additions to building No. T-1875 at Fort Devens, Massachusetts, com- 
pleted by the Slotnick Company in accordance with its contract No. 
WA |1pb-5797, prior to the destruction of said building by fire. 

It appears that on October 10, 1946, the Public Buildings Adminis- 
tration entered into contract No. WA1pb-5797, with the J. Slotnick 
Company, covering alterations and additions to certain Government- 
owned buildings at Fort Devens, Massachusetts, for the Massachusetts 
State College, for a total consideration of $289,632. It further ap- 
pears that in order to provide a mess hall for the college the contractor 
was ordered on January 21, 1947, to proceed with certain alterations 
and additions to building No, T-1875, the price to be determined later 
but not to exceed $70,605.00; that the final price was established on 
March 7, 1947, at $62,636.43 ; that, on March 17, 1947, building T-1875 
was destroyed by fire without any fault of the J. Slotnick Company; 
that thereafter it was determined not to restore the building; that on 
April 18, 1947, the company filed claim for $29,138.53, based upon the 
estimated percentage of the completion of the work at the time of 
the fire; and that it has been administratively determined that the 
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company is entitled to $20,606.79 for work performed and materials 


furnished to the building. With respect to insurance coverage, you 
state that: 

The Public Buildings Administration did not require, and the contractor 
did not obtain, insurance to cover this work. The State of Massachusetts did, 
however, carry blanket insurance to cover the buildings being provided for its 
use in accordance with a requirement of the War Department. The insurance 
companies involved have made offers of settlement to the State of Massachusetts 
for the benefit of the United States, but the amounts involved are not sufficient 
to cover both the claim of the War Department for its interest in the building 


and the claim of the Public Buildings Administration for work performed upon 
the premises. 


You request a decision whether this Office would have any objection 
to the payment of $20,606.79, to the J. Slotnick Company in full settle- 
ment of its claim in the matter. 

As indicated in your letter, a marked distinction is recognized by 
the authorities between the case of a contractor who undertakes to erect 
a new structure which is destroyed by fire before completion and that 
of one who undertakes repairs or alterations upon an existing building 
which is destroyed without fault of said contractor before the repairs 
or alterations are finished. In the former case, the contractor is not 
relieved of his obligation to erect the structure. In the latter case, 
the contractor is relieved of all liability, since the parties are held to 
have assumed the continued existence of the building upon which the 
work was to be done. The rule is stated in Williston on Contracts, 
Volume VI, section 1965, as follows: 

Though one who contracts to build is not discharged from liability on his 
contract because of the destruction of his first or other attempts to perform the 
contract, the situation is different where the contract is to do work on a building 
and the building is destroyed. Here the parties assumed the continued existence 
of the building upon which the work was to be done, and if this assumption 
ceases to be true, the obligation is discharged. Even though another similar 
building were erected, the contractor would not be bound to work upon that. 
It would be a different building and a variation of his contract. The more 


troublesome question, whether the builder can recover compensation for the 
work which he has done, is subsequently considered. 


See also Restatement, Contracts, section 460. 

With respect to the question of whether the contractor is entitled 
to compensation for work done and materials furnished prior to the 
destruction of the building, it appears that the great weight of author- 
ity in the United States supports an affirmative answer. Upon this 
subject Williston has the following comment (Volume VI, sections 
1975, 1976 and 1977) : 

One who works upon a building or other property under an indivisible con- 
tract with the owner, requiring him to complete a certain task or accomplish 
a certain result, cannot perform his full undertaking if the building or property 
in question is destroyed. He is excused from liability for his failure, because 


the contract required the continued existence of the building. Equally clearly 
he cannot sue the owner for loss of profit. If the destruction of the building 
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was without fault on the part of the latter, he, as well as the workman, is 
excused from liability on the contract. But most American decisions allow 
recovery on a quantum meruit for the value of the work which has been done 
prior to the destruction. The law of England and of a few of the United States, 
however, denies recovery. 
cal * * * *” * as 

In the cases under consideration, the defendant has agreed to take and pay 
for something and he has got part of what he agreed to take. Therefore, where 
the plaintiff's work, labor, and materials have been added to a building of which 
the defendant is the owner, title to such work, labor, and materials follows the 
title to the superior property and the defendant must pay the value of what he 
has received. 

+ > + *~ > - + 

In the case now under consideration, the rule in the United States, at least, 
seems clear that the plaintiff may recover the fair value of the performance 
which he has rendered. It is sometimes said that the defendant is liable for 
the benefit which he has received, but, unless the word “benefit” is given a mean- 
ing wider than is natural, the statement is inadequate. In the first place, 
the word “benefit” suggests that the matter is to be examined as it exists after 
the impossibility has supervened ; but, as indicated in the preceding section, the 
Anierican law seems clear that where the defendant has received part perform- 
ance regarded as valuable under the contract between the parties, the fact that 
this value has been destroyed by the very circumstances which make full per- 
formance of the contract impossible will not preclude recovery. 


To the same effect, see Restatement, Contracts, section 468. 
In Angus, et al. v. Scully, 176 Mass. 357, 57 N. E. 674, the plaintiffs 
had contracted to move a house and when they had partially performed 


the operation, the house burned without their fault. In its opinion, 


the court said: 

* * * Authorities differ as to the rights of the parties in such a case, but 
so far as respects this commonwealth the rule is well settled. As stated by 
Knowlton, Jr., in Butterfield v. Byron, 153 Mass. 517, 523, 27 N. BE. 669,12 L. R. A. 
573: “The principle seems to be that when, under an implied condition of the 
contract, the parties are to be excused from performance if a certain event 
happens, and by reason of the happening of the event it becomes impossible to do 
that which was contemplated by the contract, there is an implied assumpsit 
for what has properly been done by either of them; the law dealing with it as 
done at the request of the other, and creating a liability to pay for its value, 
to be determined by the price stipulated in the contract, or in some other way 
if the contract price cannot be made applicable.” Stated more narrowly, and 
with particular reference to the circumstances of this case, the rule may be 
said to be that where one is to make repairs or do any other work on the house 
of another under a special contract, and his contract becomes impossible of per- 
formance on account of the destruction of the house without any fault on his part, 
then he may recover for what he had done. * * * 


See, also, Young v. City of Chicopee, 186 Mass. 518, 72 N. E. 635. 

Accordingly, you are advised that this Office will not be required 
to object to the payment of $20,606.79 to the company, in full and 
final settlement of its claim under contract No. WA1pb-5797 for the 
value of work and materials furnished for building T-1875. Of 
course, it is assumed that full advantage has been or will be taken 
of any right of subrogation the United States may have as to any 
insurance coverage on the building. 
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Set-Off—Contract Payments—Excessive Profits Determined 
By Renegotiation 

Amounts otherwise due a contractor under its contracts with the Government 
properly may be withheld for set-off by the General Accounting Office, by virtue 
of its authority in section 236, Revised Statutes, as amended, against amounts 
which had been determined through contract price renegotiation pursuant to 
the Renegotiation Act of 1942, as amended, to be due the United States as 
excessive profits realized under prior contracts, even though this Office is not 


specified in the said Renegotiation Act as one of the departments authorized 
to eliminate excessive profits by withholding amounts otherwise due a contractor, 


Comptroller General Warren to the Postmaster General, March 24, 
1949; 

Further reference is made to your letter of November 15, 1948, for- 
warding a letter dated October 29, 1948, from The Van Dorn Iron 
Works Company, Cleveland, Ohio, protesting the withholding of 
amounts otherwise due the company under contracts with the Post 
Office Department to cover amounts which had been determined by 
the War Department to be due the United States as excessive profits 
for the years 1942, 1943, and 1944. You request that, if possible, 
action be taken to release payments to The Van Dorn Iron Works 
Company so that it can continue to fulfill its contractual obligations 
to the Post Office Department. 

There now has been received from the Acting Chief of Finance, 
Department of the Army, a letter dated February 11, 1949, wherein it 
is stated that the contracts of The Van Dorn Iron Works Company 
were renegotiated for the fiscal years 1942, 1943, and 1944 under 
the Renegotiation Acts of 1942 and 1943 and that “Unilateral orders 
were issued by the Secretary of War and the War Contracts Price 
Adjustment Board; after tax credits, the net debt under these orders 
amounted to $1,972,359.71.” It is stated further that, although a suf- 
ficient amount has been recovered to reduce the accounts to an approxi- 
mate total of $1,550,000, an exact figure cannot be stated at this time 
due to the fact that the amounts set off by the General Accounting 
Office and the dates of invoices covering such amounts have not been 
obtained, and that— 

It is felt that the interests of the Government require the application to re- 
negotiation indebtedness of all amounts set off to date, and to take similar action 


on any other items coming due the contractor from any Government depart- 
ment or agency. 


Also, there has been received a letter dated January 14, 1949, from 
Assistant Attorney General H. G. Morison, file HGM : RM-77-57-226, 
stating that the Department of the Army requested the Department 
of Justice to take legal action for collection of claims against The Van 
Dorn Iron Works Company on account of the renegotiation of its 
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contracts; that the company’s attorneys have commenced negotiations 
to settle the claims on the basis of inability to pay; and that “Said 
negotiations, however, are far from complete and there is no reason 
at the present time for releasing the sums withheld by the Post Office 
Department.” 

In the letter of October 29, 1948, The Van Dorn Iron Works Com- 
pany protested against the withholding by this Office of any amount 
otherwise due under its contracts with the Post Office Department on 
the ground that this Office is not included in the “Renegotiation Act” 
as one of the departments authorized to eliminate excessive profits 
“by withholding amounts otherwise due the contractor.” It was 
stated that the matter of the company’s indebtedness to the United 
States for the refund of excessive profits is the subject of litigation in 
both the Tax Court of the United States and the District Court of 
the United States for the Northern District of Ohio, Eastern Division, 
and that “Not until either of these tribunals has entered a final judg- 
ment against us will there exist a debt on the part of this company in 
favor of the United States. Also, it was stated that the withholding 
of payments otherwise due the company for set-off against the in- 
debtedness will seriously jeopardize, if not altogether preclude, per- 
formance under the contracts with the Post Office Department. 

Subsections (a), (b), and (c) of section 403 of the act of April 28, 
1942, 56 Stat. 245, were amended by the act of October 21, 1942, 56 
Stat. 982. Section 403 (c) (1) of the said act of October 21, 1942, 
56 Stat. 983, provided that whenever in the opinion of the Secretary of 
« Department, as defined in the act, the profits realized or likely to be 
realized from any contract with such department or from any subcon- 
tract thereunder whether or not made by the contractor might be ex- 
cessive, the said Secretary was authorized and directed to require the 
contractor or subcontractor to renegotiate the contract price. Section 
403 (c) (2), 56 Stat. 983, provided that: 

Upon renegotiation, the Secretary is authorized and directed to eliminate any 
excessive profits under such contract or subcontract (i) by reductions in the 
contract price of the contract or subcontract, or by other revision in its terms; or 
(ii) by withholding, from amounts otherwise due to the contractor or subcon- 
tractor, any amount of such excessive profits; or (iii) by directing a contractor 
to withhold for the account of the United States, from amounts otherwise due 
to the subcontractor, any amount of such excessive profits under the subcontract; 
or (iv) by recovery from the contractor or subcontractor, through repayment, 
credit or suit, of any amount of such excessive profits actually paid to him; or 


(v) by any Combination of these methods, as the Secretary deems desir- 
able. * 


Section 403 of the act of April 28, 1942, swpra, was further amended 
by Title VII of the act of February 25, 1944, 58 Stat. 78, 85, to pro- 
vide, among other things, for the creation of a War Contracts Price 
Adjustment Board with authority to institute renegotiation proceed- 
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ings whenever in its opinion the amount received or accrued under 
contracts with the departments and subcontracts reflected excessive 
profits. Section 403 (e) (1), 58 Stat. 86, provides that any contractor 
or subcontractor aggrieved by an order of the Board a: ‘to the amount 
of excessive profits may within ninety days after the mailing of 
notice of such order, file a petition with the Tax Court of the United 
States for a redetermination thereof. Upon such filing, the Court 
shall have exclusive jurisdiction, by order, to determine finally the 
amount, if any, of such excessive profits and such determination shall 
not be reviewed or redetermined by any court or agency. The said 
section provides further that “The filing of a petition under this sub- 
section shall not operate to stay the execution of the order of the 
Board under subsection (c) (2).” The said subsection (c) (2), 58 
Stat. 83, provides, in pertinent part, as follows: 

Upon the making of an agreement, or the entry of an order, under paragraph 
(1) by the Board, or the entry of an order under subsection (e) by The Tax 
Court of the United States, determining excessive profits, the Board shall forth- 
with authorize and direct the Secretaries or any of them to eliminate such ex- 
cessive profits (A) by reductions in the amounts otherwise payable to the con- 
tractor under contracts with the Departments, or by other revision of their 
terms; or (B) by withholding from amounts otherwise due to the contractor any 
amount of such excessive profits; or (C) by directing a contractor to withhold 
for the account of the United States, from amounts otherwise due to a subcon- 
tractor, any amount of such excessive profits of such subcontractor; or (D) 
by recovery from the contractor, through repayment, credit, or suit any amount 


of such excessive profits actually paid to him; or (E) by any combination of 
these methods, as is deemed desirable. * * * 


While the General Acounting Office is not specified in the act as 
cne of the departments of the Government authorized to eliminate 
excessive profits, the courts have held that the determination of the 
amount of excessive profits pursuant to the renegotiation law creates 
a debt which the contractor is bound to pay upon demand and that 
interest upon such a debt is recoverable even though the law does not 
expressly provide for the recovery thereof. See United States v. 
Strontium Products Co., et al, 68 F. Supp. 886, and Sampson Motors, 
Inc. v. United States, 168 F. 2d 878. 

The action of this Office in withholding the amounts otherwise due 
under the contracts with the Post Office Department was in strict ac- 
cordance with the statutory duty of the General Accounting Office 
under the provisions of section 236, Revised Statutes, as amended by 
section 305 of the act of June 10, 1921, 42 Stat. 24, 31 U.S. C. 71, which 
provides that: 

All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the United 


States is concerned, either as debtor or creditor, shall be settled and adjusted 
in the General Accounting Office. 


By necessary implication, whenever there is involved any claim or 
demand whatever by the United States against any person who has a 
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claim or demand against the Government, the General Accounting 
Office not only has the authority, but is required, in the proper dis- 
charge of its duty to settle and adjust such opposing claims or de- 
mands, to set off one indebtedness against the other and to certify for 
payment or collection, as the case may be, only the net balance. As 
was stated by the Supreme Court of the United States in the recent 
case of the United States v. Munsey Trust Co., 332 U.S. 234, 239-240: 

* * * The government has the same right “which belongs to every creditor, 
to apply the unappropriated moneys of his debtor, in his hands, in extinguishment 
of the debts due him.” Gratiot v. United States, 15 Pet. 336, 370; McKnight v. 
United States, 98 U. S. 179, 186. More than that, federal statute gives jurisdic- 
tion to the Court of Claims to hear and determine “All set-offs, counter-claims, 
for damages, whether liquidated or unliquidated, or other demands whatsoever 
on the part of the Government of the United States against any claimant against 
the Government in said court ...” Judicial Code § 145, 28 U. S. C. § 250. 

(2) This power given to the Court of Claims to strike a balance between the 
debts and credits of the government, by logical implication gives power to the 
Comptroller General to do the same, subject to review by thatcourt * * *, * 

Since the amounts determined to be due from The Van Dorn Iron 
Works Company are not only claims of the United States but accounts 
in which the Government of the United States is concerned, the 
United States has the right of set-off and it necessarily follows that 
the action of this Office in withholding the amounts in question for 
application against the contractor’s indebtedness to the United States 
was legal and proper. 

The authority of the General Accounting Office to exercise the right 
of set-off in a situation similar to that here present was recognized by 
the United States Court of Claims in the case of Cherry Cotton Mills, 
Inc. v. United States, 103 C. Cls. 243. In that case the plaintiff sought 
to recover the sum of $3,104.87, representing its claim for refund of 
processing and floor stock taxes which had been allowed by the Com- 
missioner of Internal Revenue and scheduled to the General Account- 
ing Office for settlement. The said sum was applied by way of set-off 
to reduce the plaintiff’s indebtedness to the Reconstruction Finance 
Corporation. It was alleged in the petition that the indebtedness of 
the plaintiff to the Reconstruction Finance Corporation, a body cor- 
porate, was not a claim or demand by the Government of the United 
States and that, consequently, the said sum of $3,104.87 was errone- 
ously applied by the General Accounting Office in reduction of the 
indebtedness to that corporation. However, the Court stated at page 
252 that: 


We do not regard as material the part which the General Accounting Office 
played in the transactions here in question. We think it was the duty of some- 
one, on behalf of the Government, to see that this set-off was made. Whether 
the statute defining the functions of the Comptroller General lodged that duty 
there, or not, is a matter which would seem to be no concern of the plaintiff. It 
had no right to collect money from the United States when it owed a past due 
debt to the United States. How the Government, inside its own organization, 
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took care that its right of set-off should not be overlooked, in its multiplicity of 
transactions, is not material. In short, we think that the money for which the 
plaintiff sues is now where it rightfully and lawfully belongs, and should stay 
there. 


The Supreme Court granted certiorari, 326 U. S. 705, and the judg- 
ment of the Court of Claims was affirmed. See Cherry Cotton Mills, 
Inc. v. United States, 327 U.S. 536. 

With respect to the contractor’s contention that the withholding of 
payments otherwise due it under the contracts with the Post Office De- 
partment for set-off against its indebtedness will seriously jeopardize, 
if not altogether preclude, performance under the contracts, it may be 
stated that such contention affords no legal basis for releasing the 
amounts which have been withheld by the General Accounting Office. 
In the case of Aircraft & Diesel Equipment Corporation v. Hirsch, 
331 U. S. 752, involving a somewhat similar situation, the Supreme 
Court of the United States held, quoting from the syllabus, that: 

Appellant’s allegations that it would suffer irreparable injury as a result of 
the withholding of the funds due from its customers are insufficient to sustain 


the intervention of a court of equity, particularly, to avoid or anticipate the 
congressionally authorized proceeding. 


Accordingly, it is clear that this Office properly may not authorize 
the release of the amounts withheld under the contracts with the Post 
Office Department. 

The enclosure with your letter is returned herewith. 


[B-82637] 
Overtime and Holiday Compensation—Travel Time 


While no rigid rule may be fixed for determining when travel time outside of an 
employee’s 40-hour weekly tour of duty is compensable at overtime rates under 
section 201 of the Federal Employees Pay Act of 1945, payment of overtime 
compensation has been authorized where the circumstances and conditions of 
the travel were so unusual, such as “emergent conditions” or “arduous modes 
of transportation,” as to warrant a conclusion that such travel was inseparable 
from “employment” within the meaning of said section 201. 


Premium pay for travel on holidays is to be regarded as authorized under the 
holiday compensation provisions of section 302 of the Federal Employees Pay 
Act of 1945, as amended, in the case of employees who perform official travel 
on a holiday during their basic 40-hour weekly tours of duty where the circum- 
stances and conditions of the travel were so unusual, such as “emergent condi- 
tions” or “arduous modes of transportation,” as to constitute such travel as 
an assignment to duty involving work; but travel on a holiday outside the basic 
workweek is for consideration under the rules for overtime pay. 


Comptroller General Warren to the Secretary of the Army, March 
28, 1949: 


There has been considered your letter of December 31, 1948, re- 
questing clarification of certain decisions involving overtime com- 
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pensation to per annum employees for travel time outside the basic 
workweek and regularly scheduled overtime hours, and the relation 
thereto of decisions in respect of premium pay for travel performed 
on holidays. 

You refer to the general rule, reaffirmed in 27 Comp. Gen. 613, to the 
effect that the overtime compensation authorized for per annnum 
employees by the provisions of section 201 of the Federal Employees 
Pay Act of 1945, 59 Stat. 296, for all hours of employment in excess 
of forty hours in any administrative workweek was not intended to 
include travel time outside the basic workweek or the regularly ordered 
overtime hours. Also, you refer to the decision of September 20, 
1948, B-76062, 28 Comp. Gen. 183, to the Chairman, Interstate Com- 
merce Commission, wherein the payment of overtime compensation 
was approved for travel of certain per annum employees performed 
under abnormal conditions, after completion of the forty hour work- 
week, and you request to be advised as to the extent to which the 
latter decision modifies the rule expressed in 27 Comp. Gen. 613. In 


regard thereto, the following specific questions are submitted: 

(1) Should your decision of 20 September 1948 be interpreted to constitute 
an exception to the general rule, as set forth in 27 Comp. Gen. 613, when travel 
is performed by employees subject to the Federal Employees Pay Act of 1945 
under conditions reasonably analogous to those described in the submission of 
the Chairman, Interstate Commerce Commission? 

* + “a * * * * 


(2) What is the basis of distinction which should be used to determine 
whether travel time outside the employee’s tour of duty is compensable? Is the 
criterion of “emergent situation” sufficient in itself to warrant payment or must 
it be coupled with an arduous mede of transportation so as to be closely 
allied with “work”? 


~ * * * 7 * 7 
(3) Would your answers to (1) and (2), above, apply to holiday rates with 


equal force as to overtime pay? 

Referring to your first question, the decisions of this Office, even 
prior to the Federal Employees Pay Act of 1945, recognized that, 
under the overtime statutes then in effect, travel under certain condi- 
tions of per annum employees on official business outside their basic 
workweek is to be regarded, for overtime compensation purposes, as the 
equivalent of “employment” within the meaning of those statutes. 
See 21 Comp. Gen. 724; 22 zd. 636. The same principle continued to 
be applied after the enactment of the Federal Employees Pay Act of 
1945, the overtime provisions of which are similar to the prior over- 
time statutes. See 26 Comp. Gen. 433; id. 631; 27 id. 102; 28 éd. 183. 
Accordingly, your first question is answered in the affirmative. 

With regard to your second question, you are advised that no rigid 
rule may be fixed or stated for determining in all cases when travel 
time outside an employee’s forty-hour weekly tour of duty is com- 
pensable at overtime rates under section 201 of the Federal Employees 
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Pay Act of 1945, 59 Stat. 296. In those cases where the payment of 
overtime compensation for travel time has been authorized by de- 
cisions of this Office, the circumstances and conditions of the travel 
were so unusual as to warrant a conclusion that such travel was in- 
separable from “work” or “employment” within the meaning of the 
applicable overtime statutes. Since the facts of a particular case 
may vary considerably, no specific answer may be made to this ques- 
tion. Of course, “emergent situations” and “arduous modes of trans- 
portation” mentioned in the last part of the question would be im- 
portant factors in determining whether travel time should be regarded 
as “employment” for overtime compensation purposes. 

Referring to your third question, the holiday compensation pro- 
visions of the Federal Employees Pay Act of 1945 (section 302), 59 
Stat. 298, as amended by section 11 of the Federal Employees Pay Act 
of 1946, 60 Stat. 218, provide, in pertinent part, as follows: 

Any officer or employee to whom this title applies who is assigned to duty on 
a holiday designated by Federal statute or Executive order during hours which 
fall within his basic administrative workweek of forty hours shall be compen- 
sated for not to exceed eight hours of such duty, excluding periods when he is 
in a leave status, in lieu of his regular rate of basic compensation for such duty, 


at the rate of twice such regular rate of basic compensation, in addition to any 
extra compensation for night duty provided by section 301 of this Act: * * 


It is for noting that, under said provision, premium pay for Aoli- 
days is authorized for “any officer or employee assigned to duty on a 
holiday” during his basic workweek of forty hours, whereas, under 
section 201 of the Federal Employees Pay Act of 1945, overtime com- 
pensation is authorized for “employment in excess of forty hours per 
week,” It has been held that the phrase “assigned to duty” has refer- 
ence to actual work performed, and, as “work” necessarily involves 
“employment,” the considerations underlying the decisions authoriz- 
ing overtime compensation for certain types of travel performed out- 
side an employee’s forty-hour workweek, are equally applicable to 
travel performed on holidays within such workweek. It may be ob- 
served here that travel on a holiday outside the basic workweek does 
not in any case entitle an employee to holiday pay but is for considera- 
tion under the rules of overtime pay. 

In the last paragraph of your letter, it is stated that there are claims 
pending in your department from employees who performed travel 
incident to overtime work in connection with flood emergencies in the 
Mississippi Valley last year, which heretofore have been denied on the 
strength of the ruling in 27 Comp. Gen. 613, but that if doubts arising 
from other decisions can be reconciled, it is believed that compensation 
should be allowed. Presumably, the claims involve holiday and over- 
time compensation for travel time, but the circumstances and con- 


ditions thereof are not sufficiently stated to enable this Office to make 
8469524937 
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any determination in regard thereto. However, if any doubt exists 
as to the employees’ rights to additional compensation for travel time 
after receipt of this decision, the cases should be referred here for 
direct settlement as claims (31 U. S. Code 71), or for advance decision 
(31 U. S. Code 74, third paragraph). 


[B-82692] 
Bid Deposits—Retention Upon Bid Withdrawai 


An invitation to bid on Government surplus property which provided that the bid 
deposit would be retained in the event a bid is withdrawn after opening, and 
which also provided for the retention from the bid deposit of 25 percent of the 
contract price upon the purchaser’s default under the contract, is not to be re- 
garded as compelling the forfeiture of the entire amount of the bid deposit upon 
withdrawal of a bid as to less than all items, but, rather, requires that the amount 
of the bid deposit be prorated over the lots on which the bids were submitted, that 
is, 25 percent of the price bid on the withdrawn item should be retained. and the 
balance refunded to the bidder. 


Comptroller General Warren to the Secretary of the Navy, March 
30, 1949: 


I have your letter of January 6, 1949, with enclosures, requesting a 
decision as to whether there should be retained the entire amount 
deposited by Albert M. Goldberg with his bid wherein he offered to 
purchase certain surplus property. 

By Sales Catalog No. B-34—49, the Naval Supply Center, San Fran- 
cisco, California, offered for sale on September 29, 1948, certain prop- 
erty which was located at Pear] Harbor, T.H. The invitation required 
each bid to be accompanied by a deposit of 25 percent of the bid. Also, 
the invitation contained the following provisions: 

No bid which is not accompanied by the deposit required above will be accepted 
or considered. Bids may be withdrawn prior to the bid opening by the delivery of 
written or telegraphic notice of withdrawal prior to the opening. The withdrawal 
of a bid after the opening will entitle the Government to retain the deposit. 

a ~ * * * * 


4. In the event the purchaser fails to carry out any of the terms of this con- 
tract, an amount equal to one-quarter of the contract price shall be retained by 
the Government from the deposit made by the contractor, or, if no deposit was 
paid, an amount equal to one-quarter of the contract price may be retained or 
assessed by the Government, as liquidated damages and the purchaser shall lose 
any right, title and interest therein, and in and to the material. 


In response to the invitation, Albert M. Goldberg, South San Fran- 
cisco, California, submitted a bid dated September 23, 1948, wherein 
he offered to purchase eight lots of articles for a total price of 
$39,998.95, and submitted with his bid a deposit of $10,000. Included 
in the articles offered to be purchased was lot No. 21, covering 22,537 


herringbone twill jackets for $1.02 each, a total price of $22,987.74. 


matt 
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It appears from a report dated October 22, 1948, from the Supply 
Officer, Naval Supply Center, San Francisco, California, that on Octo- 
ber 1, 1948, Mr. Goldberg advised by telephone that he had mailed a 
letter requesting withdrawal of his bid. <A letter dated October 1, 1948, 
was received at the Naval Supply Center, Pearl Harbor, T. H., wherein 
Mr. Goldberg stated that that letter was in lieu of his letter of Septem- 
ber 26 canceling the bid as to lot No. 21. In the referred-to report, it 
is stated that no letter dated September 26 was received from Mr. 
Goldberg and that by telegram dated October 20, 1948, Mr. Goldberg 
was advised that he had been awarded lot No. 21—the only lot awarded 
to him. 

In an affidavit dated October 28, 1948, Mr. Goldberg requested that 
he be permitted to withdraw his bid without forfeiture of his bid 
deposit since he did not intend to quote on lot No. 21, the quotation 
having been intended for certain trousers offered for sale and, also, for 
the reason that since his bid on lot No. 21 was higher than the other 
bids thereon, the contracting officer should have requested him to verify 
his bid. 

The description of lot No. 21 was clear and unambiguous and left 
no room for doubt that the article offered for sale thereunder was a 
quantity of jackets. The responsibility for the preparation of the 
bid submitted in response thereto was upon the bidder. See Frazier- 
Davis Construction Company v. United States, 100 C. Cls. 120, 163. 
Consequently, if Mr. Goldberg intended the quotation made on lot 
No. 21 to be on a quantity of trousers—which were not listed on the 
same page as the jackets covered by lot No. 2l1—such error was due 
solely to his own negligence or oversight and was in no way induced 
or contributed to by the Government. Any error that was made in the 
bid was unilateral, not mutual. See Ogden and Dougherty v. United 
States, 102 C. Cls. 249; and Saligman, et al. v. United States, 56 F. 
Supp. 505, 507. 

The abstract of bids shows that the 12 other bids on lot No. 21 
ranged from $15,000 to $876.26. It appears that the difference be- 
tween the bid of Mr. Goldberg in the amount of $22,987.74 on lot 
No. 21 and the other bids thereon did not place the contracting officer 
on notice of the probability of error in said bid. In view of the wide 
range in bids received on surplus property a mere difference in the 
prices bid would not necessarily place a contracting officer on notice 
of an error as would a like difference in the prices quoted on new 
equipment, supplies, etc., to be furnished to the Government. See 
16 Comp. Gen. 596; 17 id. 388; id. 601; id. 976. Under the circum- 
stances, it would not appear that the contracting officer was required to 
request Mr. Goldberg to verify his bid as contended by said bidder. 
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The invitation required a deposit of 25 percent of the bid and pro- 
vided that if a bid be withdrawn after opening the Government would 
be entitled to “retain the deposit.” However, it would seem reason- 
able to assume that it was not the intentiop of this provision to compel 
forfeiture of the entire amount of the bid deposit in the case of the 
withdrawal of the bid as to less than all items. Rather, it would ap- 
pear that the amount of the deposit should be prorated over the lots 
on which bids were submitted. On that basis the amount of the de- 
posit submitted by Mr. Goldberg which was applicable to lot No. 21 
was $5,746.94 (25 percent of $22,978.74). Accordingly—and as rec- 
ommended by you—$5,746.94 of the deposit should be retained by the 
Government and the balance of $4,253.06 should be refunded to 
Mr. Goldberg if he is otherwise entitled thereto. 

The papers are returned herewith. 
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[B-84262] 


Contracts—Duration—Automatic Yearly Renewal 


In view of the terms of sections 3732 and 3679, Revised Statutes, as amended, 
which, in effect, prohibit the involvement of the Government in any contract 
or obligation beyond the extent and availability of existing appropriations unless 
otherwise authorized by law, there may not be included in Post Office Depart- 
ment contracts for the storage and servicing of Government-owned trucks a pro- 
vision which would automatically renew the contracts from year to year unless 
sooner terminated by the Government. 


The inclusion of a provision in Post Office Department contracts for the storage 
and servicing of Government-owned trucks which would automatically renew 
the contracts from year to year unless sooner terminated by the Government must 
be regarded as objectionable in that no compliance would be had, after the 
first year, with the advertising for bids requirements of section 3709, Revised 
Statutes, as amended. 


Comptroller General Warren to the Postmaster General, April 1, 
1949: 


Reference is made to your letter of March 7, 1949, and enclosures, 
requesting a decision as to whether there may be included in Post 
Office Department contracts for storage and servicing of Government- 
owned trucks during the fiscal year ending June 30, 1950, a provision 
which would automatically renew the contracts from year to year 
unless sooner terminated by the Government. 

It is stated in your letter that the issuance of advertisements for 
these services for each fiscal year, the reviewing of bids, and the 
award of contracts involve considerable clerical work both in the field 
and in your Department, and in order to obviate the necessity of ad- 
vertising for such services and facilities each year, it is desired to in- 
clude in each contract a provision which would automatically renew 
the contract from year to year. Secondly, you request to be advised, 
in the event there is no statute prohibiting the making of self-re- 
newal storage and servicing contracts, whether the contractors under 
the terms of the proposed contracts would be permitted to terminate 
the contracts by giving 30 days’ notice to the Government. Also, you 
request to be advised, in the event the reply to the second question 
is in the negative, whether there would be any objection to including 
in the contract a provision which would give the contractors the same 
cancellation rights reserved to the Government. 

There were forwarded with your letter blank copies of the forms 
proposed to be used in the contracting for such services, which provide 
that the Post Office Department reserves the right to terminate the 
agreement at any time upon 30 days’ notice, and in the even of un- 
satisfactory conditions or service the agreement may be terminated 
upon one day’s notice. It is stated in your letter that the expenditures 
under such contracts are chargeable against the “Vehicle Service” 
appropriation. 
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The renewal provision as proposed does not appear to be an optional 
one, but one which places the Government under obligation to renew 
the contract beyond the current fiscal year unless the Government exer- 
cises its right to terminate it upon 30 days’ notice or upon one day’s 
notice for cause. 

Sections 3732 and 3679, Revised Statutes, as amended, so far as 
here pertinent, provide: 


No contract or purchase on behalf of the United States shall be made, unless 


the same is authorized by law or is under an appropriation adequate to its 
fulfilment, * * * 


No Executive Department or other Government establishment of the United 
States shall expend, in any one fiscal year, any sum in excess of appropriations 
made by Congress for that fiscal year, or involve the Government in any con- 
tract or other obligation for the future payment of money in excess of such ap- 
propriations unless such contract or obligation is authorized by law. * * * 


In Leiter v. United States, 271 U. S. 204, 207, the court held that— 

* * * A lease to the Government for a term of years, when entered into 
under an appropriation available for but one fiscal year, is binding on the Gov- 
ernment only for that year. McCollum v. United States, 17 Ct. Cls. 92, 104; 
Smoot v. United States, 38 Ct. Cls. 418, 427. And it is plain that, to make it 
binding for any subsequent year, it is necessary, not only that an appropriation 
be made available for the payment of the rent, but that the Government, by its 
duly authorized officers, affirmatively continue the lease for such subsequent 
year thereby, in effect, by the adoption of the original lease, making a new lease 
under the authority of such appropriation for the subsequent year. [Italics 


supplied. ] 
See, also, Goodyear Co. v. United States, 276 U. S. 287; Brownstein- 
Louis Co. v. United States, 90 C. Cls. 1. 

There has been found no provision of law specifically authorizing 
contracts of this character. See, however, act of April 24, 1920, 41 
Stat. 574, 578, authorizing leases for post offices for terms not ex- 
ceeding twenty years. 

The contract here proposed would require no affirmative act on the 
part of an authorized contracting officer to continue it beyond the 
fiscal year for which executed. Nor would the automatic renewal of 
the contract expressly be made contingent upon the availability of 
future appropriations. Moreover, the mere reservation of right in 
the Government to terminate the contract does not provide any basis 
for distinguishing the contract—as a matter of substance—from a 
contract which purports to bind the Government unconditionally for 
an indefinite period in the future. Consequently, the contract would 
seem to fall squarely within the inhibition contained in the statutes 
quoted above. 

The inclusion of such a provision is objectionable for the further 
reason that, notwithstanding the proposal to have the contract ex- 
tend indefinitely into the future, no compliance would be had, after 
the first year, with section 3709, Revised Statutes, as amended, requir- 
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ing advertising for bids. See, generally, 9 Comp. Gen. 6; 14 id. 59; 
19 id. 980. 

Accordingly, this Office would be required to object to the inclu- 
sion of the proposed provision in contracts of the Post Office Depart- 
ment for storage and servicing of Government-owned trucks, As the 
answer to the first question is in the negative, answers to your remain- 
ing questions do not appear necessary. 


[B-84147] 


Leaves of Absence—Annual—Maximum Accrual—Transfer 
From Foreign Leave Differential Position to Position in U. S. 
An employee stationed outside continental United States and having an accumula- 
tion of annual leave in excess of the 480-hour maximum accrual allowable in 
the United States by virtue of a foreign leave differential permitting a maximum 
accrual of 720 hours would be entitled, upon transfer to a position within the 
United States on December 20, 1947, to be credited with the amount of leave to 
his credit on January 1, 1947, plus any unused accruals up to the date of transfer 
(subject to the 720-hour maximum), but such accumulation cannot be increased 
while in the United States by subsequent accruals. See 27 Comp. Gen. 120. 

Comptroller General Warren to the Secretary of Commerce, April 


6, 1949: 


There has been considered your letter of March 1, 1949, stating 
that there is in effect in the different bureaus of your Department a 
leave differential under which permanent employees stationed out- 
side of the continental limits of the United States may accumulate a 
maximum of 720 hours’ annual leave, and requesting a decision re- 
specting the proper handling of such leave accounts upon an employ- 
ee’s transfer to a position within the United States. In that connec- 
tion, advice is requested as to whether the maximum accumulation 
should be set at (a), 480 hours, (b), his accumulation at time of re- 
assignment, (c), his accumulation plus accrual at time of reasssign- 
ment, or (d), his accumulation at the beginning of the calendar year 
following which reassigned. 

In your letter, reference is made to the case of an employee who 
was assigned to Swan Islands in the Caribbean area for the period 
September 22, 1946, to December 20, 1947, and it is stated that his 
leave balances, so far as here pertinent, were as follows: January 1, 
1947, 474 hours; July 25, 1947, 591 hours; December 20, 1947, 676 
hours; and January 1, 1948, 682 hours. 
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Your submission fails to state whether the employees entitled to 
the foreign leave differential in the matter of accumulation are re- 
quired otherwise to comply with the annual and sick leave regulations 
promulgated under the 1936 leave acts but, for the purposes of this 
decision, it is assumed that they are so required. Upon the transfer to 
this country of an employee having an accumulation of leave under a 
foreign differential, a situation arises very similar to that occasioned 
by the act of July 25, 1947, 61 Stat. 451, 453, which reduced the maxi- 
mum accumulation of annual leave under the 1936 act, as amended, 
from 90 to 60 days. In that situation it was held in Office decision of 
August 25, 1947, 27 Comp. Gen. 120, as follows (quoting from the 
syllabus) : 

Applying the 90-day maximum annual leave accumulation provisions of the 
act of December 17, 1942, as affected by termination thereof by section 3 of the 
act of July 25, 1947, thus restoring the previously existing 60-day limitation, the 
maximum annual leave which may be credited at the beginning of the calendar 
year 1948 (subject to the 90-day limitation) to employees who had 60 or more 
days of leave credit as of July 24, 1947, is the total leave accumulated on January 
1, 1947, plus any accrual thereafter to July 24, 1947, which had not been used to 
gaa 25 Comp. Gen. 341, amplified. (Amplified by 27 Comp. Gen. 301; 

Applying the reasoning of that decision to the situation presented 
by you, the employee upon his transfer to the United States, Decem- 
ber 20, 1947, would be entitled to transfer to his credit in the new 
position the amount of leave to his credit January 1, 1947, plus any 
accruals up to December 20, 1947, which had not been used (subject, 
of course, to the 720-hour maximum), which, in the case of the Swan 
Islands employee referred to above, apparently was 676 hours. As 
that amount exceeds the accumulation allowable in the United States 
it can not be increased while in this country by subsequent accruals 
and accordingly his leave balance as of January 1, 1948, would be 676 
hours and not 682 hours as stated by you. 

With respect to your question as to the leave accumulation if this 
employee had been reassigned as of February 21, 1948, instead of 
December 20, 1947, it may be stated that if the employee had to his 
credit at his foreign station as of February 21, 1948, a total of 712 
hours, as stated in your submission, that total credit would have been 
transferable to his credit in this country and would have constituted 
his maximum leave accumulation credit while remaining in the United 
States. 
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[B-84258] 


Active Duty and Retired Pay—Effect of Review of Former 
Naval Reserve Officer’s Release for Physical Disability 

An officer of the Naval Reserve who was released from active service, without 
pay, for physical disability by reason of the findings of boards of medical survey 
and subsequently discharged, is entitled upon review of said findings under the 
provisions of section 302 (a) of the Servicemen’s Readjustment Act of 1944, as 
amended, to be retired with pay if, as a result of such review, retirement is ap- 
proved by competent authority; however, such former officer could not be “re- 
called” to active duty so as to be entitled to active-duty pay and allowances unless 
he is reappointed in the Naval Reserve. 

Assistant Comptroller General Yates to the Secretary of the Navy, 


April 6, 1949: 


There has been considered your letter of February 26, 1949, re- 
questing decision on two questions as follows: 

(1) May a former officer of the United States Naval Reserve who was entirely 
separated from the service receive retired pay pursuant to the provisions of 
Section 302 (a) of the Servicemen’s Readjustment Act of 1944, as amended 
(38 U. S. C. 693i) ? 

(2) If the first question be answered in the affirmative, would such former 
officer be entitled to receive full pay and allowances in the event that he is 
recalled to active duty? 

In the particular case presented it appears that Lieutenant Com- 
mander Francis G. Tonrey, Medical Corps, U. S. Naval Reserve, re- 
ported for active duty on October 26, 1942; that he was admitted to 
the sick list on April 15, 1943, and that thereafter he was transferred 
to a naval hospital where he remained as a patient until released from 
active duty January 7, 1944. The officer appeared before two boards 
of medical survey during the period of his hospitalization and each 
board found him unfit for service and recommended that he be ordered 
to appear before a naval retiring board. However, the Secretary of 
the Navy, by direction of the President, discharged Lieutenant Com- 
mander Tonrey from the Naval Reserve effective April 19, 1944, for 
the reason that he had been found not physically qualified for active 
service. Thereafter, on May 13, 1946, at the request of the former 
officer, the Naval Medical Survey Review Board, established pursuant 
to section 302 (a) of the Servicemen’s Readjustment Act of 1944, as 
amended, reviewed the findings and decisions of the boards of medical 
survey which had reported on his physical condition and recommended 
that the petitioner be authorized to appear before a naval retiring 
board. Such recommendation was approved by the President on Sep- 
tember 25, 1946, and Dr. Tonrey appeared before a naval retiring 
board on November 22, 1946. It further appears that at the request of 
the naval retiring board, Dr. Tonrey was admitted to a naval hospital 
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for study of his case and a report thereon, and that upon completion 
of such study the board reconvened December 23, 1946, but no finding 
was made by the board at that time in view of Dr. Tonrey’s request 
(which was granted) that the matter be postponed until he could 
secure additional evidence for presentation to the board. It is stated 
that the naval retiring board reconvened approximately 16 months 
later, namely on April 2, 1948, and decided that “this former officer 
is incapacitated for active service, that his incapacity for naval serv- 
ice is permanent and is the result of an incident of the service, having 
been incurred subsequent to October 26, 1942, and suffered in the 
line of duty from disease or injury while employed on active duty 
pursuant to orders contemplating extended naval service in excess 
of thirty days,” and that “his disability was incurred prior to January 
7, 1944, when he was released from active duty.” 

Section 302 (a) and (b) of the Servicemen’s Readjustment Act of 
1944, as amended by section 4 of the act of December 28, 1945 (38 
U.S. C. 6931), provides as follows: 

(a) The Secretary of War, the Secretary of the Navy, and the Secretary of 
the Treasury are authorized and directed to establish, from time to time, boards 
of review composed of five commissioned officers, two of whom shall be selected 
from the Medical Corps of the Army or Navy, or from the Public Health Service, 
as the case may be. It shall be the duty of any such board to review, at the 
request of any officer retired or released from active service, without pay, for 
physical disability pursuant to the decision of a retiring board, board of medical 
survey, or disposition board, the findings and decisions of such board. Such 
review shall be based upon all available service records relating to the officer 
requesting such review, and such other evidence as may be presented by such 
officer. Witnesses shall be permitted to present testimony either in person or 
by affidavit, and the officer requesting review shall be allowed to appear before 
such board of review in person or by counsel. In carrying out its duties under 
this section such board of review shall have the same powers as exercised by, 
or vested in, the board whose findings and decision are being reviewed. The 
proceedings and decision of each such board of review affirming or reversing 
the decision of any such retiring board, board of medical survey, or disposition 
board shall be transmitted to the Secretary of War, the Secretary of the Navy, 
or the Secretary of the Treasury, as the case may be, and shall be laid by him 
before the President for his approval or disapproval and orders in the case. 

(b) No request for review under this section shall be valid unless filed within 


fifteen years after the date of retirement for disability or after June 22, 1944, 
whichever is the later. 


The act of August 27, 1940, 54 Stat. 864, as amended (34 U.S. C. 
855c—1), provides, inter alia, that all officers of the U. S. Naval Reserve 
who are called into active naval or military service by the Federal 
Government for extended naval or military service in excess of thirty 
days, and who suffer disability in line of duty from disease or injury 
while so employed shall be entitled to receive the same retirement 
pay as may be provided by law for officers of corresponding grades 
and length of service in the Regular Navy. In the case of officers 
of the Regular service the law provides that when a retiring board 
finds that an officer is incapacitated for active service, and that the 
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incapacity is the result of an incident of the service, the officer shall, 
if such decision is approved by the President, be retired from service 
with retired pay (section 1453, Revised Statutes) equal to 75 per 
centum of the pay provided by law for the grade or rank which he 
held at the time of retirement (section 1588, Revised Statutes, 34 
U.S. C. 991). 

Under section 302 (a) and (b) of the Servicemen’s Readjustment 
Act of 1944, as amended, an officer who has been retired or released 
from active service, without pay, for physical disability pursuant to 
the findings of a retiring board, etc., is entitled to request a review of 
the findings and decisions of such boards within 15 years after retire- 
ment for disability, or after June 22, 1944, whichever is later. The 
said section 302 (a) relates to officers who have been “retired or re- 
leased from active service” for disability, and contains no provisions 
expressly or impliedly requiring that the petitioner shall be an officer 
of the Naval Reserve at the time such request for review is filed, or 
at the time final action is taken upon such request for review. That 
the benefits of the said section 302 (a) apply to former officers appears 
to have been recognized by this Office in decision of October 8, 1947, 
27 Comp. Gen. 186, wherein it was concluded that an officer of the 
U. S. Coast Guard Reserve who had been released from active duty 
for physical disability, without pay, and later discharged from the 
U.S. Coast Guard Reserve, was entitled to receive retirement pay if, 
as a result of such review, retirement was recommended by the review 
board and approved by competent authority. Also, it was recognized 
in decision of March 20, 1944, 23 Comp. Gen. 700, that the fact that an 
officer of the Naval Reserve was inadvertently discharged for physical 
disability, instead of being placed on the retired list, does not operate 
to defeat the officer’s right to the retirement pay benefits authorized 
by the act of August 27, 1940, as amended, if otherwise entitled 
thereto. In that connection, see decision of October 19, 1943, 23 
Comp. Gen. 284, 286, wherein it was pointed out that the retirement 
pay authorized for officers of the Army of the United States under 
the provisions of section 5 of the act of April 3, 1939, 53 Stat. 557 
(which are essentially similar to the provisions of the act of August 
27,1940, here involved, applicable to Naval Reserve officers), is not 
conditioned upon their remaining in the service but is more in the 
nature of a pension predicated upon physical disability, without re- 
gard to whether they remain in the service and without relation to any 
such subsequent service. Accordingly, assuming that the former 
officer’s retirement is approved by competent authority, question (1) 
is answered in the affirmative. 
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Under the particular circumstances here involved, since the officer 
was discharged from his commission in the Naval Reserve on April 
19, 1944, it seems clear that nothing short of a new appointment could 
reinstate him in his former office in the Naval Reserve. Mimmack v. 
United States, 97 U. S. 426; Miller v. United States, 19 C. Cls. 338, 
353. Consequently, he legally could not be “recalled” to active duty 
so as to be entitled to active duty pay and allowances as a Naval Re- 
serve officer unless he is reappointed in the Naval Reserve. Question 
(2) is answered accordingly. 


[B-84754] 


Compensation—Rates—Limitations—Employees Removed 
From Classified Service 

The payment of compensation to an entire class of employees whose positions 
have been removed from the Classification Act pursuant to Civil Service Com- 
mission instructions—rather than by individual administrative action—at rates 
higher than those received by such employees under the said act is not precluded 
by the inhibition in 31 U. S. Code 629 against the payment of compensation from 
lump-sum appropriations for personal services at a rate in excess of that paid 


for similar services during the preceding fiscal year, except as to those classes 
of positions specifically enumerated therein. 


Comptroller General Warren to the Chairman, Securities and Ex- 
change Commission, April 7, 1949: 


Reference is made to your letter of March 18, 1949, requesting deci- 
sion whether certain employees whose positions were recently removed 
from the Classification Act, 42 Stat. 1488, by the Civil Service Com- 
mission may be paid compensation at rates greater than those they 
were receiving under the Classification Act. 

It appears that by Departmental Circular 609, Supplement No. 1, 
dated February 8, 1949, the Civil Service Commission determined 
that offset photographers and others holding similar and allied posi- 
tions should be removed from operation of the Classification Act. 
You state that there are approximately 25 of such positions in your 
Commission and that, if their wages should be fixed to correspond 
with the prevailing wages in private industry, it is likely that their 
compensation in some instances would be higher than the salaries 
fixed by the Classification Act. Your doubt in the matter appears 
to arise from the provisions of the act of August 26, 1912, 37 Stat. 
626, as amended by the act of March 4, 1913, 37 Stat. 790, 31 U. S. C. 
629, which provides (quoting from the Code) : 
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Lump-sum appropriations; not available for increased salaries, 

Except as otherwise provided by law, no part of any money appropriated in 
lump sum shall be available for the payment of personal services at a rate of 
compensation in excess of that paid for the same or, similar services during the 
preceding fiscal year; nor shall any person employed at a specific salary be trans- 
ferred and paid from a lump-sum appropriation a rate of compensation greater 
than such specific salary, and the heads of departments shall cause this provision 
to be enforced: Provided, That this section shall not apply to mechanics, 
artisans, their helpers and assistants, laborers, or any other employees whose 
duties are of similar character and required in carrying on the various manu- 
facturing or constructing operations of the Government. (Aug. 26, 1912, ch. 
408, § 7, 87 Stat. 626; Mar. 4, 1913, ch. 142, § 4, 37 Stat. 790.) 

At the time of the enactment of the above-quoted provision, the 
employment of personnel by a number of the executive departments 
and agencies was restricted to a statutory roll limiting the number 
and salaries of employees in each job classification, which necessarily 
restricted promotions to the filling of vacancies as and when they oc- 
curred. Other agencies were given lump-sum appropriations with- 
out such restrictions, which situation opened the door to the payment 
of larger salaries in such agencies and enabled them to deprive other 
agencies of their best employees by offering higher salaries for the 
same class of work, or, in the case of a department having both a lump 
sum and statutory roll, often resulted in higher salaries to favored em- 
ployees. It was for the purpose of remedying those situations that 
the act of August 26, 1912, was passed. 

There is considerable doubt, therefore, whether said act actually 
applies to a situation such as here involved where an entire class of 
employees is changed from a statutory classified salary pursuant to 
Civil Service instructions, rather than by individual administrative 
action, but even viewing the situation as coming within the literal 
language of that part of said act preceding the proviso, I feel that the 
employees in question occupy positions such as fall within the scope 
of the proviso to the act of 1912, as amended, supra, and, therefore, 
are excepted from the prohibition of that statute. 24 Comp. Dee. 
390. Compare 26 Comp. Dec. 39; 6 Comp. Gen. 588 (beginning with 
paragraph at foot of page 591). 

Specifically, therefore, I find no statutory prohibition against the 
payment to employees of the class here involved at rates of compensa- 
tion higher than those received by them under the Classification Act. 
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(B-82712] 


Government Vehicles—Garaging—Appropriation Avail- 
ability 

Provided it is administratively determined that the garaging of a Government 
mobile unit equipped with highly specialized radio equipment in close proximity 
to the residence of an employee is necessary in performing the duties imposed 
by the Communications Act of 1934, there being no available or convenient Gov- 
ernment facilities for such storage, no objection will be raised to the use of 
otherwise available appropriations for the payment of monthly rental charges 
under a contraet to be entered into as a result of advertising for bids as required 
by section 3709, Revised Statutes, as amended. 


Comptroller General Warren to the Chairman, Federal Communi- 
cations Commission, April 8, 1949: 


There has been considered your letter of January 5, 1949, reference 
5410, requesting a decision as to whether the Commission may nego- 
tiate a contract subject to the advertising requirements of section 
3709, Revised Statutes, as amended, and utilize the Commission’s ap- 
propriated funds to provide for the garaging of a Government vehicle 
in close proximity to the residence in Arlington, Virginia, of an In- 
vestigative Engineer of the Commission’s Field Engineering and 
Monitoring Division, stationed in Washington, D. C. 

It is stated in your letter that the motor vehicle is a mobile unit 
equipped with highly specialized receiving, transmitting direction 
finding and frequency measuring equipment. It is used by the engi- 
neer who is responsible for any investigating and monitoring work in 
the Washington area necessary to locate and identify sources of inter- 
ference with various radio services, or interference with local aeronau- 
tical ground and aircraft, fire, police, etc., communications where the 
safety of life and property may be involved; and also for the suppres- 
sion of unlicensed amateur operations. You state that the nature of 
such duties requires the engineer to be available at all hours for investi- 
gative purposes and that it is desirable and in the interests of the Com- 
mission to garage the unit so that it will be quickly available when 
needed for such official duties by the investigator or by other divisional 
employees residing in Arlington and vicinity. 

Section 403 of the Communications Act of 1934, 48 Stat. 1064, 1094, 
authorizes the Commission to institute an inquiry concerning any 
question which may arise under any provisions of the act or relating 
to the enforcement of any provisions of the act. Section 4 (g), 48 
Stat. 1067, authorizes the Commission to make such expenditures, in- 
cluding expenditures for rent at the seat of the Government and else- 
where, as may be necessary for the execution of the functions vested 
in the Commission and as from time to time may be appropriated for 
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by Congress. The appropriation for the Federal Communications 
Commission for the fiscal year 1949 is contained in the Independent 
Offices Appropriation Act, 1949, Public Law 491, 62 Stat. 180, which 
provides, among other things, for necessary expenses in performing 
the duties imposed by the Communications Act of 1934. 

Generally, when Government facilities are not available, rental of 
garage space for the storage of Government automobiles is authorized. 
See 3 Comp. Gen. 827. Accordingly, if it is administratively de- 
termined that garaging the mobile unit in close proximity to the em- 
ployee’s residence is necessary in performing the duties imposed by the 
Communications Act of 1934, for which the cited appropriation was 
made, and it is shown that no Government facilities are available or 
convenient for such storage, this Office will not be required to object 
to the use of the appropriation for the payment of the monthly rental 
charges under a contract to be entered into as a result of advertising 
for bids as required by section 3709, Revised Statutes, as amended. 
However, your attention is invited to Office decision of February 29, 
1928, A-21616, to the then Secretary of Commerce, holding that 
garage space for the storage of mobile units of the then designated 
Federal Radio Commission properly could not be leased from the 
employees using the mobile units. 


[ B-82633 J 


Officers and Employees—Suspension or Removal—Restora- 
tion 


Under section 6 (b) of the act of August 24, 1912, as added by the act of June 
10, 1948, providing that a person improperly removed and subsequently rein- 
stated is to be deemed as having rendered service for all purposes except the 
accumulation of leave during the period of removal, there should be included in 
the rate of compensation payable on and after the date of restoration a periodic 
within-grade salary advancement which would have been granted had the em- 
ployee remained in the service during the period of removal, provided all 
elements for such advancement were present at the date of restoration. 


An employee who is restored to duty after a period of unwarranted separation 
from the service pursuant to section 6 (b) of the act of August 24, 1912, as added 
by the act of June 10, 1948, providing that a person so separated and restored 
to duty is to be deemed as having rendered service during the period of removal, 
need not be required to file a new oath of office or an affidavit of non-affiliation. 


Retirement deductions which are required by section 10 of the Civil Service 
Retirement Act of 1930, as amended, to be in a sum equal to 6 percent of an 
employee’s basic salary, pay, or compensation, are to be computed on the basis 
of the gross compensation due an employee under section 6 (b) of the act of 
August 24, 1912, as added by the act of June 10, 1948, for a period of erroneous 
suspension or removal, prior to deducting pursuant to the latter act any amounts 


which may have been earned by the employee through other employment during 
such period, 











564 DECISIONS OF THE COMPTROLLER GENERAL [28 


Comptroller General Warren to the Secretary of Agriculture, April 
11, 1949: 


There has been considered your letter of January 3, 1949, presenting 
for decision several questions arising out of the provisions of Public 
Law 623, 80th Congress, approved June 10, 1948, 62 Stat. 354, 355, 
which amended the act of August 24, 1912, 37 Stat. 555, so as to pro- 
vide, inter alia, for the payment of salaries to persons improperly 
removed or separated from the classified civil service of the United 
States, for the period of such improper removal or suspension, and 
also to provide that persons reinstated or restored to duty in ac: 
cordance with the procedure prescribed therein “shall for all purposes 
except the accumulation of leave be deemed to have rendered service 
during such period.” 

The questions will be quoted and answered in the order presented. 

1, An employee improperly separated in June 1948, after enactment of the law, 
is restored on August 1, 1948. Had he remained in his position during this 
period he would have been granted a within-grade pay increase on July 25, 1948. 
Under the provisions of the Act the employee “shall for all purposes except the 
accumulation of leave be deemed to have rendered service’ during the period of 
separation or suspension. It would seem, therefore, that upon return to work, 
the employee’s service for within-grade salary increase purposes should be con- 
sidered complete as of the same date that it would have been completed had 
there been no improper separation or suspension. In view of decision B-81369, 
however, it is clear that the benefit of the within-grade salary increase may not 
be applied in computing compensation covering any part of the period of such 
separation or suspension. Should the within-grade pay increase be made effec- 
tive on August 1, 1948, which was the date of restoration and also the middle 
of the pay period, or should it be made effective at the beginning of the next pay 
period following that date? 

That part of the decision of November 26, 1948, B-81369, 28 Comp. 
Gen. 333, which makes clear that the benefit of salary increases oc- 
curring during the period of suspension or removal may not be 
applied in computing compensation covering any part of the period 
of such separation was based upon that part of the statute which 
provides that compensation for the period of separation shall be 
paid “at the rate received on the date of such removal or suspension.” 
However, once a person is reinstated or restored to duty in accordance 
with the act, there would appear to be for application that part of 
the act which provides that such person “shall for all purposes except 
the accumulation of leave be deemed to have rendered service during 
such period.” Hence, if all the elements required for a periodic 
within-grade salary advancement, in addition to the element of 
service, are present at the date of reinstatement or restoration, the 
within-grade salary advancement should be included in the rate of 
compensation payable on and after that date. Assuming in the 
question presented that all the elements for a within-grade salary 
advancement in addition to service were present, the increase should 
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be made effective as of August 1, 1948, even though that date be in 
the middle of a pay period. 

2. In view of the provisions in the Act that an employee whose separation was 
unwarranted shall be restored and “deemed to have rendered service” during the 
period of separation, should an employee so reinstated or restored be required 
to file a new oath of office and affidavit of non-affiliation? 

This question is answered in the negative. Cf. question and answer 
No. 3 in decision of March 2, 1949, B-81930, 28 Comp. Gen. 489, 

8. Since the law states that a restored employee shall be paid compensation 
for the period of suspension, less any amounts earned by him through other 
employment during such period, upon what amount should the 6% retirement 
deduction be applied? Should it be based on the gross amount due prior to 
deduction of amounts earned during the period of suspension, or the net amount 
paid, if any? 

Under section 10 of the Civil Service Retirement Act of 1930, as 
amended by Public Law 426, approved February 28, 1948, 62 Stat. 
53, retirement deductions are required to be in “a sum equal to 6 per 
centum of such officer’s or employee’s basic salary, pay, or compensa- 
tion.” The basic salary of an employee who has been reinstated or 
restored in accordance with the provisions of Public Law 623, supra, 
necessarily is the gross compensation due for the period of suspension 
or removal, prior to deduction of amounts earned through other em- 
ployment during the period. Question 3 is answered accordingly. 

4. If your decision should prove that we have been in error with respect to 
the effective date or rate of pay shown in any of the actions that we have 
processed pursuant to Public Law 623, 80th Congress, to date, may adjustments 
be made retroactively effective? 

This Office will interpose no objection to otherwise proper retro- 
active adjustments which may be made with respect to employees still 
on the rolls of your Department to accord with the answers to the 
preceding questions. 


(B-83717] 


Selective Service Act of 1948—Leave, Status, Etc., Rights 


Employees who are separated from the rolls of an agency upon entering the 
armed forces under the provisions of the Selective Service Act of 1948 may 
elect, as heretofore, to receive compensation for their accumulated or cur- 
rent accrued annual leave in a lump sum pursuant to the act of December 21, 
1944, or to have such annual leave remain to their credit until their return from 
active military or naval service. 


The reemployment benefits provided by section 9 of the Selective Service Act 
of 1948 for employees upon restoration after military or naval service in order 
that such employees may have the same status they would have enjoyed had 
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they not entered the armed forces are to be regarded as accruing only as an 
incident to actual restoration, so that, upon release from military service, an 
employee may not, directly or indirectly, receive the benefit of any promotion 
granted during his period of military furlough, for any purpose, unless he 
actually has been restored to duty in accordance with said act. 


Comptroller General Warren to the President, United States Civil 
Service Commission, April 12, 1949: 


Reference is made to your letter of February 11, 1949, presenting 
for decision two questions in connection with the administration of 
the Selective Service Act of 1948, Public Law 759, 80th Congress, 
62 Stat. 604. The two questions are as follows: 

1. When a person leaves to enter the armed forces and is actually separated 
from the rolls can he elect to receive either a lump sum for his accrued leave or 
preserve such accrued leave intact pending restoration? 

2. When an employee is separated or placed on military furlough for the pur- 
pose of entering active military service, is promoted in absentia during such 
military service, and does not return to the agency from which he left to enter 
military service, will all personnel actions taken subsequent to the separation or 
military furlough action be automatically nullified by the individual’s failure 
to return. This question relates particularly to the rate of pay to be used for 
retirement purposes, for computing leave which may remain to the credit of 
the veteran, and for determining initial salary rate in case of any employment 
in the Federal service which does not involve an exercise of his reemploy- 
ment rights? 

The act of August 1, 1941, as amended by the act of April 7, 1942, 
as codified in 5 U.S. C. 61a, provides that: 

Employees * * * who, subsequent to May 1, 1840, shall have entered 
upon active military or naval service * * *, shall be entitled to receive, in 
addition to their military pay, compensation in their civilian positions covering 
their accumulated or current accrued leave, or to elect to have such leave remain 
to their credit until their return from active military or naval service. 

The Lump Sum Leave Act of December 21, 1944, as codified in 5 
U.S. C. 61b, provides, in pertinent part, that: 

Whenever any civilian officer or employee of the Federal Government or the 

government of the District of Columbia is separated from the service or elects 
to be paid compensation for leave in accordance with section 61a of this title 
{the act of August 1, 1941] * * * he shall be paid compensation in a lump 
sum * * *. [Italics supplied.] 
Thus, it clearly appears that employees who enter the armed forces 
under the provisions of the Selective Service Act of 1948 have the 
same right of election with respect to their leave as was given under 
previous laws to those who entered such service, except that now, 
when elections are made to receive compensation for annual leave, 
such compensation shal] be paid in a lump sum. Accordingly, the 
first question presented is answered in the affirmative. 

With respect to the second question, section 9 (b) (A) of the Selec- 
tive Service Act of 1948, 62 Stat. 615, provides that a person who leaves 
a position in the United States Government, etc., in order to perform 
training and service in the armed forces, and who completes ‘such 
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period of training and service under the conditions prescribed “shall 
be restored to such position or to a position of like seniority, status, 
and pay.” Also, section 9 (c) of the said act, 62 Stat. 615, provides: 


(1) Any person who is restored to a position in accordance with the provisions 
of paragraph (A) or (B) of subsection (b) shall be considered as having been 
on furlough or leave of absence during his period of training and service in the 
armed forces, shall be so restored without loss of seniority, shall be entitled to 
participate in insurance or other benefits offered by the employer pursuant to 
established rules and practices relating to employees on furlough or leave of 
absence in effect with the employer at the time such person was inducted into 
such forces, and shall not be discharged from such position without cause within 
one year after such restoration. 

(2) It is hereby declared to be the sense of the Congress that any person who 
is restored to a position in accordance with the provisions of paragraph (A) or 
(B) of subsection (b) should be so restored in such manner as to give him such 
status in his employment as he would have enjoyed if he had continued in such 
employment continuously from the time of his entering the armed forces until 
the time of his restoration to such employment. [Italics supplied.] 


It seems clear from the foregoing provisions that the benefits pro- 
vided and/or stated to have been contemplated by the Congress there- 
under accrue only as an incident to the actual restoration of the 
employee to a Federal civilian employment status pursuant to the 
provisions of the said Selective Service Act of 1948. In that con- 
nection, in Office decision of September 9, 1948, B—-79031, 28 Comp. 
Gen. 159, it was stated: 

Regardless of the nature of the action taken, the rights of the employees with 
respect to seniority, status, and pay are for determination as of the time of re- 
employment in the civilian position. The same conclusion is required under 
the essentially similar provisions of section 9 of the Selective Service Act of 
1948. 

Therefore, the conclusion is required that, upon release from military 
service, an employee may not, directly or indirectly, receive the benefit 
of any promotion granted during his period of military furlough, 
for any purpose, unless he actually has been restored to duty pursuant 
to the provisions of the said Selective Service Act of 1948. Question 
2 is answered accordingly. 


[B-82471] 


Transportation of Dependents—Reservists Enlisting in 
Regular Marine Corps 


Marine Corps Reserve enlisted personnel who, upon discharge and subsequent 
enlistment in the Regular Marine Corps at the place of discharge without a 
break in service, are assigned to a new permanent station may not be regarded 
as entitled to reimbursement for the travel of their dependents from both the 
old station to home of record and from the old station to the new station, or from 
both the old station to home of record and from said home to the new station; 
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however, reimbursement is authorized on the basis of either travel from last 
permanent station to home of record, or from last permanent station to new 
permanent station, whichever is greater. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
April 13, 1949: 


Reference is made to your letter of December 24, 1948 (file 
JAG: II: WIG: mh L20-+4+/KW), enclosing letter of July 16, 1948, 
from the Commandant of the Marine Corps requesting decision as to 
the extent to which reimbursement is authorized for travel of de- 
pendents of Marine Corps personnel upon release from active duty 
as reservists and subsequent enlistment in the Regular Marine Corps, 
under the circumstances set forth in paragraph 2 of said enclosure, 
as follows: 


(a) An enlisted man, Second Pay grade, Marine Corps Reserve, whose home 
of record on assignment to active duty was San Francisco, California, was dis- 
charged at last permanent duty station, Marine Barracks, Washington, D. C., on 
16 May, 1946 and enlisted in the regular Marine Corps, Second Pay grade, on 26 
July, 1946, at Washington, D. C., receiving orders with issue date 26 July 1946 
directing his transfer to permanent duty, Marine Corps Base, San Diego, Cali- 
fornia. The orders did not reflect evidence of a permissive change of station but 
indicated the transfer to San Diego, California, was in the interest of the public 
service. The enlisted man submitted a reimbursement claim for travel per- 
formed by his dependent wife from Washington, D. C., to San Francisco, Cali- 
fornia, between the dates of 27 May and 2 June, 1946 and from Washington, D. C., 
to San Diego, California, between the dates of 27 July and 2 August, 1946. De- 
cision is requested as to what reimbursement is legally allowable for the travel 
described. 

(b) An enlisted man, First Pay grade, Marine Corps Reserve, whose home of 
record on assignment to active duty was Boston, Massachusetts, received orders 
dated 25 May, 1946, directing that he proceed from his permanent duty station, 
Marine Barracks, Washington, D. C., to Marine Corps Separation Center, Marine 
Barracks, Quantico, Virginia, for processing and discharge. The forwarding 
of staff returns to Marine Barracks, Quantico, Virginia (detachment from the 
permanent duty station), was directed in the orders. The man was discharged 
at Quantico, Virginia, on 10 June, 1946 and enlisted in the regular Marine Corps, 
First Pay grade, on 11 June, 1946 at Quantico, Virginia, receiving orders with 
issue date 11 June, 1946 directing his transfer to permanent duty at Camp Le- 
jeune, North Carolina. The orders did not reflect evidence of a permissive 
change of station but indicated the transfer to Camp Lejeune was in the inter- 
est of the public service. The enlisted man submitted a reimbursement claim 
for travel performed by his dependent wife from Washington, D. C., to Boston, 
Massachusetts, between the dates of 26 and 28 May, 1946 and from Boston, Mas- 
sachusetts, to Camp Lejeune, North Carolina, between the dates of 14 and 16 
June, 1946. Claimant stated in the claim that at the time he received orders to 
the separation center it was his intention to return to civilian life and that dur- 
ing his stay at the separation center he changed his mind. Decision is requested 
as to what reimbursement is legally allowable for the travel described. 


The Commandant of the Marine Corps states in his letter of July 16, 
1948, that paragraph 8071, subparagraphs 1 and 2, U. S. Navy Travel 
Instructions, provide an adequate basis for determining whether 
personnel of the Regular Marine Corps are entitled to transportation 
of dependents incident to a permanent change of station effected subse- 
quent to discharge and reenlistment, but that the right to such trans- 
portation is not so clearly defined with respect to personnel who are 
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discharged from a Reserve component and thereafter enlist in the 
Regular service. The said paragraph 8071 of the U. S. Navy Travel 
Instructions provides, in pertinent part, as follows: 

1. * * * When a man reenlists under continuous service (within 90 days 
from date of discharge) at the place at which he was discharged he is entitled 
to transportation for dependents on subsequent transfer to a new permanent 


duty station on the basis of travel from the old permanent duty station to the 
new station. 


2. * * * When a man reenlists under broken service (more than 90 days 
from date of discharge), or at a place other than the one from which he was 
discharged, he is not entitled to transportation for dependents to his first per- 
manent duty station after reenlistment. 

It was held in decision of February 1, 1946, 25 Comp. Gen. 571, 
that there was nothing in the provisions of the Armed Forces Volun- 
tary Recruitment Act of 1945, 59 Stat. 538, which would authorize 
extending Navy Travel Instructions similar to those just quoted to 
cover all cases of enlistment or reenlistment in the Regular Marine 
Corps within 90 days of discharge. That decision, however, did not 
particularly delineate the cases in which the transportation of de- 
pendents and household effects might otherwise be viewed as author- 
ized. 

Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, 365, 
366, provides for the transportation of dependents of certain Reserve 
personnel from home to first station upon assignment to active duty 
and from last station to home upon relief therefrom, whereas no such 
authority exists with respect to personnel in the Regular service. 
Thus, in the case of Reserve personnel released from active duty, there 
is a clear right to transportation of dependents from last permanent 
duty station to home of record. Since enlistment in the Regular 
service does not entitle personnel to transportation of dependents 
from home to first permanent duty station, and since discharge from 
the Regular service does not entitle personnel to transportation of de- 
pendents from last permanent station to home, the authorized allow- 
ance incident to a change of permanent station subsequent to discharge 
and reenlistment in the Regular service without a break in service, 
which has been held to mean reenlistment within 90 days at the station 
at which discharge (B-13388, November 27, 1940), necessarily is on 
the basis of travel from the old duty station to the new duty station. 
8 Comp. Gen. 76. However, a different situation exists with respect 
to reservists. Reserve personnel discharged or released from active 
duty, prior to the end of the period they otherwise would be required 
to serve as reservists, for the express purpose of enlistment or reenlist- 
ment in the Regular service, are not entitled to a travel allowance 
incident to such discharge or release (25 Comp. Gen. 285), and there 
appears no authority for transportation of their dependents from last 
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station to home by virtue of such change in status. However, where 
such enlistment is accomplished without a break in service, and assign- 
ment to a new permanent station is involved, transportation of de- 
pendents is authorized as for a permanent change of station on the 
bases of travel from the old duty station to the new duty station. 
Cf. B-67010 of July 9, 1947. Where reservists are discharged or re- 
leased from active duty in the normal course of events and the de- 
pendents are at a point other than the reservist’s home of record, 
the right to transportation of dependents on the basis of travel from 
the last permanent station to home of record is clearly prescribed by 
section 12 of the Pay Readjustment Act of 1942, supra. Where such 
discharge is followed, however, by enlistment in the Regular service 
at the place at which discharged, without a break in service, that is, 
within 90 days from the date of discharge or release from active duty, 
and a permanent change of station is involved, while the matter is not 
entirely free from doubt, it may be concluded that, if the personnel so 
elect, transportation of dependents may be furnished on the basis of 
travel from the old permanent station to the new permanent station, 
subject to adjustment for any prior travel at Government expense 
incident to the discharge or release from active duty. 

In the cases referred to by the Commandant of the Marine Corps, 
it appears that the Marines involved were discharged from the Marine 
Corps Reserve in the normal course of events and not specifically for 
the purpose of enlistment in the Regular Marine Corps; that each 
Marine thereafter enlisted in the Regular Marine Corps at the place 
at which discharged without a break in service; that the wife of each 
traveled from last station to home of record incident to the discharge, 
and that reimbursement is claimed for such travel in each case. How- 
ever, in the case set forth as example (a), the wife having subsequently 
returned to the old station and having traveled from that point to the 
new station following the enlistment and orders to the new station, 
reimbursement is claimed also for travel from the old station to the 
new station, while in the case set forth as example (b), the wife having 
further traveled from the home of record to the new duty station 
following the enlistment and orders to the new station, reimbursement 
is claimed also for said travel. Reimbursement for travel of de- 
pendents under the circumstances in those cases from old station to 
home and from old station to new station, or from old station to home 
and from home to new station, is not authorized. However, applying 
what has been said above to said cases, reimbursement in each case is 
authorized on the basis of either travel from last permanent station 
to home of record, ar frem-last permanent station to new permanent 
station, whichever is greater. 
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[B-82281] 


Certifying Officers—Liability—Loyalty Matters 


Except in those cases in which the head of an agency, upon information avail- 
able to him at the time an employee resigns, notifies the certifying officer that the 
employee advocates, or is a member of an organization that advocates, the over- 
throw of the Government by force or violence, or in unusual cases where the 
certifying officer had personal knowledge of the resigned employee’s affiliations 
with proscribed organizations, the certifying officer—not having any independent 
investigative responsibility—is entitled to rely upon the employee’s loyalty 
affidavit in making final salary, lump-sum leave, etc., payments. 28 Comp. Gen. 
413, amplified. 


Comptroller General Warren to the President, United States Civil 
Service Commission, April 14, 1949: 


There has been received a letter dated March 22, 1949, from Mr. 
Seth W. Richardson, Chairman, Loyalty Review Board, United States 
Civil Service Commission, in effect, requesting that Office decision of 
January 13, 1949, B-82281, 28 Comp. Gen. 413, be clarified with respect 
to the duty which rests upon a certifying officer in the certification 
of pay roll and other vouchers covering final salary, lump-sum leave 
payments, etc., to employees who resign immediately upon being pre- 
sented with formal charges that they have violated the provisions 
of section 9A of the act of August 2, 1939, generally known as the 
“Hatch Act” (53 Stat. 1147, 1148), and/or section 102 of the Supple- 
mental Independent Offices Appropriation Act, 1949 (62 Stat. 1204). 
In view of the uncertainty which appears to have arisen as a result of 
that decision, Mr. Richardson’s letter will be viewed as a request by 
you, as the head of the Government agency involved. 

Mr. Richardson’s letter raises, in effect, two questions: (1), Since 
all action by agency loyalty boards and other loyalty investigators 
terminates upon the employee’s resignation, upon what evidence can 
there be based an administrative determination that the employee 
advocates, or is a member of an organization which advocates, the 
overthrow of the constitutional form of Government of the United 
States by force or violence; and (2), the extent of the obligation 
placed upon the certifying officer under the language in the penulti- 
mate paragraph of that decision, which is as follows: 

* * * but a certifying officer who knew at the time he certified the pay- 
ments that the resigned employee did, in fact, advocate, or was a member of an 
organization which advocates, the overthrow of our Government by force or 


violence would not be permitted to hide behind the employee’s affidavit for 
protection. Compare 26 Comp. Gen. 134. 


Loyalty Review Board erocedures contemplate an initial considera- 
tion of the case by the agency loyalty board to determine whether the 
evidence immediately at hand indicates that there should be a finding 
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clearly favorable to the individual (in which event the matter is 
dropped), or a finding that removal may be warranted (in which 
event further procedures, including the presentment of formal 
charges, are undertaken). See 220.2 (d) ; ZI-407, Federal Personnel 
Manual. In the said decision of January 13, 1949, there was con- 
sidered the situation in which formal charges had been presented to 
the employee in question. Thus, evidence sufficient to cast a doubt 
upon the employee’s loyalty must have been available when formal 
charges were presented. And such evidence would be available to the 
head of the department or agency especially if it might affect the 
employee’s right to payment under the pertinent appropriation acts. 
An agency head, unlike a certifying officer, is not precluded by the 
security regulations from reviewing such evidence at any time. In 
his review, and in consideration of his obligation to administer, as to 
his own employee, the payment prohibitions contained in section 102 
of the Independent Offices Appropriation Act and similar laws, the 
head of an agency may be convinced that the employee did in fact 
advocate the overthrow of the Government, etc., or was a member of 
a proscribed organization. Hence, he properly so may notify the 
certifying officer who would then refuse to certify final salary, etc., 
payments in accordance therewith. Of course, if the agency head is 
not so convinced, no such notification is given and vouchers for final 
salary, lump-sum payment for accrued annual leave, etc., may be 
certified by the certifying officer with reliance upon the employee’s 
affidavit. In other words, except in those cases in which the head of 
the agency, upon the information available to him at the time the 
employee resigns, notifies the certifying officer that the employee ad- 
vocates the overthrow of the Government, etc., or is a member of a 
proscribed organization, the certifying officer is entitled to rely upon 
the employee’s affidavit, with one qualification. That qualification is 
expressed in the language quoted above from the penultimate para- 
graph of the January 13, 1949, decision. 

That language was intended only to save to the Government the 
right to hold the certifying officer liable in unusual cases, as where, 
for example, the certifying officer had personal knowledge of the 
resigned employee’s affiliations, perhaps because he himself is a mem- 
ber of an organization which advocates the overthrow of our Govern- 
ment by force or violence, and knew the resigned employee to be a 
fellow member of the same organization, or otherwise. In such event, 
upon the subsequent proof of those facts, a charge would be raised by 

-this Office against the certifying officer, and the certifying officer 
would not be permitted to avoid liability upon the basis of the em- 
ployee’s affidavit. The language used in the said decision of Janu- 
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ary 13, 1949, contemplated no independent investigation of the facts 
by the certifying officer. 


[B-82913] 


Compensation—Postal Service—Automatic Promotions— 


Service Credits—Substitute Employees Appointed to Other 
Positions 


Under the act of June 19, 1948, authorizing the crediting of all satisfactory 
service performed by Postal Service employees for the purpose of establishing 
eligibility for promotion in a position to which “transferred,” substitute Postal 
Service employees who were terminated as substitutes and appointed to other 
positions in the Service may count satisfactory service which was creditable for 
automatic promotion purposes in their substitute positions pursuant to the act of 
April 15, 1947, toward automatic promotion in the position to which transferred, 
irrespective of the type of personnel actions whereby the separations and ap- 
pointments were accomplished. 


Comptroller General Warren to the Postmaster General, April 14, 
1949: 


There has been considered your letter of January 14, 1949, reference 
12, requesting a decision as to the application of Public Law 674, 80th 
Congress, approved June 19, 1948, 62 Stat. 484, to two specific cases 
set out below. 

As to the first case, it is stated that an employee was appointed as 
a classified substitute mail handler on June 3, 1946, at $.99 per hour 
and was promoted to $1.04 per hour on July 1, 1947; that he had estab- 
lished his eligibility for a position as substitute carrier through qual- 
ification in an open competitive clerk-carrier examination; that on 
May 20, 1948, his service as substitute mail handler was terminated, 
and on May 21, 1948, he was appointed a classified substitute carrier at 
$1.04 per hour; and that said salary rate was increased to $1.29 per 
hour on July 1, 1948, in accordance with the provisions of section 101 
of the Postal Rate Revision and Federal Employees Salary Act of 
1948, Public Law 900, approved July 3, 1948, 62 Stat. 1260. Under 
those stated facts you request a decision as to whether the service 
performed as substitute mail handler may be included with service as 
substitute city carrier in determining eligibility for automatic promo- 
tion under the provision of section 1 of Public Law 674. 

In the second case, it is stated that an employee was appointed as 
a war service substitute special delivery messenger at a first class post 
office on August 7, 1945, at $.79 per hour; that said rate was increased 
to $.99 per hour effective January 1, 1946, in accordance with the pro- 
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visions of Public Law 386, approved May 21, 1946, 60 Stat. 203; that 
on October 1, 1946, he was promoted to $1.04 per hour; that 
on October 1, 1947, he was promoted to $1.09 per hour; that his serv- 
ices were terminated March 31, 1948, in order to accept appointment 
as a probational substitute city carrier; and that on April 1, 1948, he 
was appointed from the eligible register as a probational substitute 
carrier at $1.09 per hour, which rate was increased to $1.34 per hour on 
July 1, 1948, in accordance with the Postal Rate Revision and Federal 
Employees Salary Act of 1948, Public Law 900, approved July 3, 
1948, 62 Stat. 1260. As to this case you request a decision as to 
whether the employee may receive credit toward automatic promotion 
for the time served as a substitute special delivery messenger. 

With respect to the two employees in the situations presented, you 
also request to be advised as to the date upon which each of the em- 
ployees is due to receive an automatic promotion. 

Provision is made for the promotion of substitute employees in the 
Postal Service by sections 1 and 2 of Public Law 35, act of April 15, 
1947, 80th Congress, 61 Stat. 40, as follows: 


* * * That all substitute employees in the postal service shall be promoted 
successively at the beginning of the quarter following one year’s satisfactory 
service in each grade until they reach the maximum grade authorized for the 
respective assignment, without regard to the number of hours they are actually 
employed in the postal service during the year. 

Sec. 2. Each substitute employee in the postal service shall, for promotional 
and leave purposes, receive credit for one-twelfth of a year for each whole 
calendar month that the substitute employee has been on the rolls as a substitute 
since his last promotion as a substitute or appointment as a substitute, which- 
ever is later: Provided, That when a regular employee has been reduced to a 
substitute position, the months of service as a regular employee shall be included 
with the months served as a substitute to determine the date he will be eligible 
for automatic promotion under section 1 of this Act: Provided further, That the 
automatic promotion of a substitute employee in the postal service shall be with- 
held (1) for three months when such employee is absent on leave without pay 
and not available for duty ninety days during a calendar year; (2) for six months 
when such employee is absent on leave without pay and not available for duty 
for one hundred and eighty days during a calendar year; (3) for nine months 
when such employee is absent on leave without pay and not available for duty 
for two hundred and seventy days during a calendar year; and (4) for one year 
when such employee is absent on leave without pay and not available for duty 
for three hundred and sixty days during a calendar year. 


Authority for crediting service performed by postal employees in 
one position toward eligibility for promotion in another position is 
contained in Public Law 674, approved June 19, 1948, 62 Stat. 484, 
485, as follows: 


* * * ‘That any employee of the postal service who is in a position for 
which salary grades are provided in the Act entitled “An Act to reclassify the 
salaries of postmasters, officers, and employees of the Postal Service; to establish 
uniform procedures for computing compensation; and for other purposes,” ap- 
proved July 6, 1945, and who transfers or is transferred from such position to any 
other position in the postal service for which salary grades are provided by 
such Act, shall, for purposes of establishing eligibility for promotion in the 
position to which he transfers or is transferred, (1) in the case of an employee in 
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a position for which automatic promotions are provided, be credited with all 
satisfactory service since his last automatic promotion and (2) in the case of an 
employee in a position for which automatic promotions are not provided, be 
credited with all satisfactory service, not exceeding one year of such service, 
performed in such position, 

Sec. 2. Any such employee shall be eligible for promotion within the salary 
grades of his new position after completing an amount of service in such position, 
which when added to the prior service for which credit is provided by the first 
section of this Act, gives such employee sufficient service for promotion in his 
new position. 

Sec. 3. As used in this Act, the term “employee” includes postmasters, officers, 
supervisors, special-delivery messengers in offices of the first class, and all other 
employees paid from field appropriations of the postal service for whom salary 
grades are provided in the Act entitled “An Act to reclassify the salaries of post- 
masters, officers, and employees of the Postal Service; to establish uniform pro- 
cedures for computing compensation; and for other purposes,” approved July 6, 
1945. 

Sec. 4. This Act shall be applicable in determining eligibility for promotion of 
any employee who has been transferred from one position of the postal service 
to another prior to the date of enactment of this Act and who has not received 
a promotion in his new position since such transfer, except that no employee shall 
be promoted because of such application prior to the first day of the first quarter 
which begins after the date of enactment of this Act. [Italics supplied.] 

Presumably, your doubt in the matter is whether the term “trans- 
fer” as used in the provisions of Public Law 674, just quoted, may be 
considered to include a change in roster designation whether by ap- 
pointment, replacement, promotion, or other form of administrative 
action where there is no break in the continuity of the service, or 
whether it is required to have a more restrictive meaning. 

The purpose of S. 1082—which bill became Public Law 674, supra— 
as stated by the Committee on Civil Service in Senate Report No. 721, 
80th Congress, Ist session, “is to advance the cause of sound personnel 
in the postal field service, to improve the morale of employees in that 
service, and to grant credit toward salary accretions for service ren- 
dered since the last advancement of such employees.” Also, see House 
Report No. 1921, 80th Congress, 2nd Session, submitted on the bill 
by the House Committee on Post Office and Civil Service in which it 
is stated: 

The purpose of this legislation is to enable employees in the field postal service, 
when transferred from one position to another, to receive credit toward salary 
advancement for serviee accumulated since the last advancement. 

Having in mind the purpose of the legislation as manifested in the 
above-quoted portions of the congressional committee reports, it is 
not believed that the benefits granted by Public Law 674 were intended 
to be limited only to those instances in which a strict transfer is in- 
volved. Rather, it would appear that the legislation is intended to 
cover a situation where there is a separation from one position in the 
Postal Service for the purpose of accepting another position in the 
Postal Service irrespective of the type of personnel action whereby 


the separation and new appointment are accomplished. 
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With respect to the employee in each of the situations presented there 
is for noting that the “transfer” in each case took place prior to the 
enactment of Public Law 674. Presumably, at the time your request 
for decision was submitted neither of such employees had received 
an automatic promotion subsequent to the date of the “transfer.” 
Accordingly, and in accordance with the terms of section 4 of that 
act, Public Law 674 would be applicable in determining eligibility for 
promotion, and the employees in the situations presented may receive 
credit toward automatic promotion in their present positions on ac- 
count of service performed in the Postal Service prior to appointment 
in their present position. Allowing credit in accordance with the pro- 
vision of Public Law 674, and applying the promotion provision of 
Public Law 35, supra, and assuming that the service in each case was 
satisfactory, the employee in the first situation was entitled to an 
automatic promotion on July 1, 1948, which was the beginning of the 
quarter following one year’s satisfactory service. Likewise, the em- 
ployee in the second situation was entitled to an automatic promotion 
on October 1, 1948. 

It is believed that the foregoing answers your questions. 


[B-83229] 


Transportation — Household Effects — Travel Between 
United States and Alaska — Use of Foreign Vessels 


The permission granted by 46 U. S. Code 1241 to use foreign flag vessels for the 
transportation of personal effects of employees to or from any of the “possessions 
of the United States” when an American vessel is not available has reference 
to all lands of the United States including Territories, and, therefore, the trans- 
portation of an employee’s household effects from a United States port to the 
territory of Alaska, or vice versa, by a foreign flag vessel may be regarded as 
permitted by said statute when no American vessel is available, without regard 
to the prohibition in 46 U. 8S. Code 883 against the use of other than American 
vessels in transporting merchandise between the United States and its Territories 
and possessions. 


Comptroller General Warren to the Secretary of the Treasury, 
April 14, 1949: 


There has been considered your letter of January 24, 1949, requesting 
a decision as to the application of sections 883 and 1241 of title 46 
of the United States Code to the transportation of the household 
effects of a Federal employee between the continental United States 
and Alaska. 
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The cited sections are, in pertinent part, as follows: 

Section 883: 

No merchandise shall be transported by water, or by land and water, on penalty 
of forfeiture thereof, between points in the United States, including Districts, 
Territories, and possessions thereof embraced within the coastwise laws, either 
directly or via a foreign port, or for any part of the transportation, in any other 
vessel than a vessel built in and documented under the laws of the United States 
and owned by persons who are citizens of the United States, or vessels to which 


the privilege of engaging in the coastwise trade is extended by section 13 or 808 
of this title: * * * 


Section 1241: 


Any officer or employee of the United States traveling on official business over- 
seas or to or from any of the possessions of the United States shall travel and 
transport his personal effects on ships registered under the laws of the United 
States where such ships are available unless the necessity of his mission requires 
the use of a ship under a foreign flag: Provided, That the Comptroller General 
of the United States shall not credit any allowance for travel or shipping ex- 
penses incurred on a foreign ship in the absence of satisfactory proof of the 
necessity therefor. 

You submit that the permission in section 1241 (section 901 of the 
Merchant Marine Act, 1936, 49 Stat. 2015) to use a foreign flag vessel 
when a vessel of the United States is not available constitutes an excep- 
tion to the provisions of section 883 (section 27 of the act of June 5, 
1920, 41 Stat. 999, as amended), but indicate that a question exists as 
to whether the exception includes transportation of household effects 
between the continental United States and its 7'erritories since the said 
section 1241 refers only to “possessions.” 

In the case of Puerto Rico v. Shell Company, 302 U. S. 253, the Su- 
preme Court of the United States in holding that Puerto Rico was 
within the meaning of the word “Territory,” as used in section 3 of the 
Sherman Anti-Trust Act, 26 Stat. 209, made the following comment 
(page 258) : “Words generally have different shades of meaning, and 
are to be construed if reasonably possible to effectuate the intent of the 
law makers; and this meaning in particular instances is to be arrived 
at not only by a consideration of words themselves, but by considering, 
as well, the context, the purposes of the law, and the circumstances 
under which the words were employed.” 

Following the rationale applied in said court decision it is not 
believed that the Congress by omitting any reference to “Territories” 
in section 901 of the Merchant Marine Act, 1936 (46 U.S. C. 1241), in- 
tended to restrict the application of the act to possessions other than 
designated Territories. Rather, it is believed that the term “posses- 
sions of the United States” is used in that statute in a comprehensive 
sense and embraces all lands belonging to the United States, regard- 
less of their classification as “Territories” or “possessions.” 

Accordingly, if an American vessel is not available for the trans- 
portation of a Federal employee’s household effect from a port in the 
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United States to the territory of Alaska, or vice versa, resulting in the 
utilization of a foreign vessel for that purpose, you are advised that 
this Office would view such action as being permitted by 46 U. S. C. 
1241, and not subject to the provisions of 46 U.S. C. 883. 

The conclusion herein appears in line with the tenor of the per- 
tinent provisions of Executive Order 9805, dated November 25, 1946, 
referred to in your letter, in respect of the transportation of house- 
hold effects of Government employees outside the continental United 
States, defined therein as the 48 States and the District of Columbia. 


[B-79943] 


Pay—Longevity Credits—Public Health Service Commis- 
sioned Officers—Constructive and Actual Military, Naval. 
Ete., Service 

Officers of the Regular Corps of the Public Health Service who, at the time of 
their original appointment in such Corps, had prior military, naval, etc., service 
which was not then authorized to be counted for longevity pay purposes, but which 
subsequently was authorized to be counted for such purposes by section 3A of the 
Pay Readjustment Act of 1942, as amended, are not entitled under section 5 
(e) of the act of February 28, 1948, granting constructive service credits to 
certain officers on active duty on the date of enactment of such act, to be given 
the constructive service credit in addition to credit for actual military, naval, 
etc., service as authorized by said section 3A of the 1942 act as amended. 


Assistant Comptroller General Yates to the Administrator, Federal 
Security Agency, April 15, 1949: 


There has been considered your letter of September 3, 1948, wherein 
you request decision as to the application of section 5 (e) of the act 
of February 28, 1948, Public Law 425, 62 Stat. 41, to certain officers of 
the Regular Corps of the Public Health Service whose military or 
naval service prior to appointment in such Corps did not become 
legally creditable for longevity pay purposes until some time after 
such appointment. 

The said section 5 (e) provides as follows: 

Beginning as of the date of enactment of this Act, any officer of the Regular 
Corps of the Public Health Service on active duty on such date shall, in lieu 
of the service with which he was credited for the purposes of pay and pay period 
at the time of his appointment to such corps, receive credit, if it is greater, 
for three years if his appointment was to the senior assistant grade, twelve 
years if it was to the full grade, twenty years if it was to the senior grade, 
and twenty-six years if it was to the director grade. 

As illustrative of the situation in mind, you cite the case of Mr. J. J. 
Bloomfield, who, in 1936, was appointed to the Regular Corps of the 
Public Health Service in the senior assistant grade but who was not 
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credited with his prior enlisted service of more than three years in the 
Navy until such service became creditable, effective June 1, 1942, 
under the provisions of section 3A of the Pay Readjustment Act 
of 1942, as added by section 3 of the act of December 2, 1942, 56 Stat. 
1037, and amended by section 1 of the act of September 7, 1944, 58 
Stat. 729. 

You present for decision the question whether Mr. Bloomfield, being 
otherwise qualified, is now entitled, in addition to credit for his Navy 
service, which exceeds three years, to credit for three years’ construc- 
tive service under the provisions of section 5 (e) of the act of February 
28, 1948, supra. 

You state that the provisions which became those of the said sec- 
tion 5 (e) were presented to the Congress for the purpose of placing 
incumbent officers of the Regular Corps in the same position they 
would have had if, on the date of their appointment, section 207 (d) of 
the Public Health Service Act, as added by section 5 (d) of the said 
act of February 28, 1948, 62 Stat. 40, had been in effect. That such was 
substantially the intent of section 5 (e) is borne out by report No. 437, 
Senate Committee on Labor and Public Welfare, to accompany S. 1454, 
80th Congress, which became the act of February 28, 1948, wherein, 
after discussing the provisions now contained in section 5 (d), supra, 
for granting constructive service to certain officers thereafter ap- 
pointed in the Regular Corps of the Public Health Service, it was 
stated (quoting from page 5 of the report) : 

The bill also contains provisions designed to place officers in the Regular 
Corps on the date of enactment of this act in a position similar to that in which 
they would have been on that date if the new provisions of law had been in 
effect at the time of their original appointment. 

See, also, page 6 of Report No. 1002, Committee on Interstate and 
Foreign Commerce, House of Representatives, to accompany H. R. 
3924, 80th Congress, which was the companion bill to 8. 1454. 

Section 207 (d) of the Public Health Service Act (as added by 
section 5 (d) of the act of February 28, 1948, referred to above) 
provides, in pertinent part, as follows: 

(1) For purposes of pay and pay period and for purposes of promotion, 
any person appointed under subsection (a) to the grade of senior assistant in 
the Regular Corps, and any person appointed under subsection (b), shall, except 
as provided in paragraphs (2) and (3) of this subsection, be considered as 
having had on the date of appointment the following length of service: Three 
years if appointed to the senior assistant grade, ten years if appointed to the full 
grade, seventeen years if appointed to the senior grade, and eighteen years if 
appointed to the director grade. 

(2) For purposes of pay and pay period, any person appointed under sub- 
section (a) to the grade of senior assistant in the Regular Corps, and any 
person appointed under subsection (b), shall, in lieu of the credit provided in 
paragraph (1), be credited with the service for which he is entitled to credit 


under any other provision of law if such service exceeds that to which he would 
be entitled under such paragraph. 
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As you point out the said section 207 (d), pertaining to new appoint- 
ments in the Regular Corps, permits only the substitution of prior 
actual service, authorized by law to be counted generally for pay and 
pay period purposes, for the constructive service authorized by such 
section and does not authorize the crediting of both actual service and 
constructive service concurrently. And, as you indicate, that is so 
whether the prior actual service was legally creditable at the time the 
individual was appointed in the Regular Corps or whether it may 
become legally creditable subsequent to such appointment. You sug- 
gest that substantially the same effect was intended to be given to 
section 5 (e) of the act of February 28, 1948, pertaining to officers 
in the Regular Corps on the date of such act, and I agree with that 
view. As indicated in the committee reports, and as noted in your 
letter, the obvious purpose of section 5 (e) was to place officers already 
in the Regular Corps of the Public Health Service when the act was 
passed on a substantial par with officers thereafter coming into the 
Service insofar as credits for longevity and period pay purposes are 
concerned. To hold that such section would permit officers in Mr. 
Bloomfield’s circumstances to be given the constructive service credit 
in addition to credit for actual military, naval, etc., service which they 
may have had prior to their appointment in the Regular Corps of 
the Public Health Service would not only place such officers in a better 
position, for pay purposes, than officers appointed after the date of 
enactment of the act of February 28, 1948, but would also place them 
in a better position than other officers in their own class (officers ap- 
pointed prior to the enactment of the act) who had prior military, 
naval, etc., service creditable for pay purposes on the date of their 
original appointment in the Regular Corps. That such was not the 
intent of section 5 (e), supra, is, I think, amply clear. Accordingly, 
the question presented is answered in the negative. 


[B-83980] 


Officers and Employees Stationed in Foreign Countries— 
Quarters and Cost-of-Living Allowances During Temporary 
Absence of Family 


The temporary absence of an employee’s family from his foreign post of duty 
neither constitutes a basis for any change in the employee’s “family status” nor 
warrants any revision of quarters allowance granted pursuant to the Standardized 
Government Civilian Allowance Regulations, so long as the employee continues 
to occupy and maintain quarters for his family during such absence. 
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The temporary absence of the wife and/or dependents of an employee from his 
foreign post of duty where residence has been established temporarily and to 
which return is contemplated need not be considered as constituting a change 
in the employee’s ‘family status” within the meaning of the Standardized 
Government Civilian Allowance Regulations such as would affect his authorized 
post or cost-of-living allowance, in the absence of an administrative determination 
that a change in such status actually occurred. Compare 26 Comp. Gen. 731. 


Comptroller General Warren to N. A. Olmstead, Department of 
Agriculture, April 18, 1949: 


Reference is made to your letter of February 16, 1949, file T, trans- 
mitting a voucher in the amount of $106.48 stated in favor of William 
L. Collins, an employee of the Bureau of Animal Industry, Mexico 
(D. F.), Mexico, for living quarters and post (cost-of-living) allow- 
ances believed to be due for the period December 26, 1948, through 
January 22, 1949, and requesting a decision as to whether, under the 
facts and circumstances hereinafter related, said voucher may be 
certified for payment. 

Paragraph 2 of your letter reads as follows: 

Mr. Collins’ dependent departed for the United States on January 1, 1949, 

and returned on February 3, 1949. In your decision B-63474 of April 3, 1947 
(26 Comp. Gen. 731) you held that an employee who, during his family’s tem- 
Porary absence from his overseas post of duty, incurred no expenses for their 
subsistence, services, etc., is to be regarded as having had his family status 
changed by reason of such absence, so that the cost of living allowance should 
be predicated upon the basis that he was “without family” during the period of 
their absence, 
In view of the cited decision and the fact that Mr. Collins’ dependent 
was temporarily absent from his foreign post of duty during the period 
January 1 to February 3, 1949, you state you are reluctant to certify 
the voucher for the full amount in the absence of an expression of my 
views with respect to the legality of such payment. 

As indicated in paragraph 3 of your letter the granting of various 
allowances to Federal officers and employees stationed in foreign 
countries during the above-mentioned period is governed by the 
Standardized Government Civilian Allowance Regulations pre- 
scribed by the Secretary of State on December 1, 1948, as amended 
from time to time by published Allowance Circulars. See Executive 
Order No. 10011, dated October 22, 1948, and Bureau of the Budget 
Circular No. A-8, Revised, dated February 4, 1949. Also, see section 
302, act of January 27, 1948, 62 Stat. 6, 8, and section 204, act of 
April 20, 1948, 62 Stat. 176, 194. 

Sections 3 and 4 of the Standardized Allowance Regulations 
(Allowance Circular 1, dated December 1, 1948) relate to “quarters 
allowance” and “post allowance,” respectively, and are effective at the 
beginning of the pay period which includes January 2, 1949. Section 
3.4 of the cited circular provides: 

8469524939 
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The grant of a quarters allowance shall continue, provided the officer or 
employee maintains and pays for his quarters at the post: 

a. Not to exceed 90 days during authorized leave of absence with pay, plus 
transit time when leave is taken in the United States; 

b. During a period when op account of illness an officer or employee is absent 
from his post without pay or beyond the period specified above of leave with pay, 
provided the head of the agency determines that the continuance of the grant 
would be in the public interest ; 

c. While the officer or employee is temporarily absent under orders from the 

post. 
Section 3.6 thereof prescribes the method for determining the actual 
rate at which a quarters allowance may be granted, and section 3.7 
stipulates the conditions which require revision of a quarters allow- 
ance grant, including a change in the family status. In the light 
of the cited regulations it reasonably may be concluded that so long 
as an officer or employee continues to occupy and maintain quarters 
for his wife or family who have taken up residence at his foreign 
post of duty, the temporary absence therefrom of his family, or any 
of them, would constitute no basis for any change in his “family sta- 
tus” or warrant any revision of a quarters allowance grant theretofore 
authorized. 

With regard to “post allowance”—cost-of-living allowance—sec- 
tions 4.5 and 4.6 of Allowance Circular 1 provide as follows: 

4.5 Determination of Rate 

A post allowance shall be granted to an officer or employee at a rate to be 
determined by the classification of his post as prescribed in section 9.1, his salary 
(see sec. 1.5¢c), and family status (see sec. 1.5b), and the annual rates prescribed 
in section 9.4. 

4.6 Effective Dates of Revisions of Grants 

A post allowance-grant shall be appropriately revised : 

a. As of the effective date of an authorized change in the classification of the 
post or the rate of allowance which may be granted ; 

b. As of the first day of the pay period following a change in the salary or 
family status of an officer or employee, except that, when there is a change 
in the salary of an officer or employee temporarily in charge (see sec. 1.5¢c), the 
post allowance shall be revised as of the date of the salary-change. 

Although existing regulations—not unlike those they supersede— 
do not specifically indicate or define what constitutes “a change in 
the family status,” attention is invited to Chapter III, paragraph (5), 
Foreign Service (Circular) Serial No. 746, dated August 7, 1947. 
Thus, in the absence of an administrative determination that a change 
in the “family status” occurred, it would be unreasonable to assume 
that the temporary absence of the employee’s wife from place of 
foreign assignment where she was residing should form the basis for 
any change in his authorized “post” or “cost-of-living” allowances. 
Consequently, in a case like this, the temporary absence of the wife 
and/or dependents of an employee from his foreign station where 
residence had been established temporarily and return thereto is con- 
templated need not be considered as constituting a change in the em- 


ployee’s “family status” such as would affect his authorized post 
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allowance in the absence of an administrative determination that a 
change in such status actually occurred. 

In line with the foregoing, the voucher, which is returned herewith, 
may be certified for payment in the amount claimed, if otherwise 
correct. 


[B-82624] 


Compensation—Postal Service—Initial Salary Rate Upon 
Appointment of Substitute Employee as Regular 

A substitute Postal Service employee who, prior to July 1, 1945, performed serv- 
ice in a different position and classification from those to which the employee 
was promoted as regular may not have such substitute service counted as credit- 
able service so as to be entitled to the 4 additional grades authorized by section 
1 of the act of March 6, 1946, as amended, even though the substitute service prior 


to July 1, 1945, was in a position within the same branch of the Postal Service as 
that in which he was appointed as regular. 


Comptroller General Warren to the Postmaster General, April 19, 


1949: 


There has been considered your letter of December 26, 1948, refer- 
ence 12, relative to the proper salary rates for several employees of 
the New York, New York, Post Office, upon promotion from substi- 
tute to regular mail handlers. The pertinent facts concerning the 
employees reveal that the only substitute service by the employees 
prior to July 1, 1945, was service as substitute clerks, and that subse- 
quent to July 1, 1945, the employees were transferred to substitute 
mail handlers and duly promoted to regular mail handlers. Upon 
promotion from substitute to regular mail handlers, the service as 
temporary and war service substitute clerks was credited as a part 
of the continuous substitute service of the employees. Such action 
of crediting the regular mail handlers with service as substitute clerks 
prior to July 1, 1945, resulted in the employees’ allegedly becoming 
entitled to the 4 additional grades authorized by section 1 of the 
act of March 6, 1946, Public Law 317, as amended by section 3 of 
the act of April 15, 1947, Public Law 35, 61 Stat. 40, for any employee, 
upon promotion to regular, “who was a substitute in the Postal Serv- 
ice prior to July 1, 1945.” 

Since, in the audit of the involved accounts, the service as substitute 
clerks prior to July 1, 1945, in a different position and classification 
from those of mail handler to which the employees were promoted as 
regulars, appeared not to be for counting by the mail handlers as 
creditable service so as to entitle them to the additional grades author- 
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ized by Public Law 35, the Postal Accounts Division of the General 
Accounting Office requested advice as to the authority of law for pro- 
moting the employees at a salary rate higher than the corresponding 
salary rate as a substitute, as provided, generally, by section 12 (f) 
of the Postal Employees Pay Act, approved July 6, 1945, Public 
Law 134, 59 Stat. 445. ‘Two decisions were cited in support of such 
request, namely, B-58196, July 22, 1946, 26 Comp. Gen. 51, and B- 
62218, January 3, 1947, 26 Comp. Gen. 449. 

It is stated in your letter that the mail handlers were given credit 
for service as substitute clerks in the belief that 26 Comp. Gen. 449, 
above, applied only to employees who transferred from one branch 
of the Postal Service to another branch, whereas the positions of clerks 
and mail handlers at the New York, New York, Post Office, were in 
the same branch. Upon such basis, you request review of the specific 
case of one Joseph P. Bonaventura, who originally was appointed a 
temporary substitute clerk at the New York Post Office on September 
6, 1944. He had continuous service as a substitute clerk until May 
15, 1947, when he resigned as a temporary substitute clerk at the rate 
of $1.14 per hour, Grade 3. His appointment as a temporary mail 
handler at the rate of $1.09 per hour, Grade 3, effective May 16, 1947, 
was approved by the Postmaster General by order No. 926, dated 
August 1, 1947. Effective July 18, 1947, the employee was appointed 
classified mail handler at the rate of $1.09 per hour, Grade 3, and pro- 
moted to regular mail handler effective September 1, 1947, at an annual 
salary rate of $2,400, Grade 5, by order No. 962, dated September 
23, 1947, which indicated the date of appointment as of September 
6, 1944, with 1,945 hours’ service prior to July 1, 1945. On Septem- 
ber 1, 1947, the salary rate of a regular mail handler of Grade 3, 
which would correspond with the employee’s salary as a substitute 
mail handler at the rate of $1.09 per hour, Grade 3, would have been 
at the rate of $2,200 per annum. 

The decision referred to, namely, B-62218, January 3, 1947, con- 
sidered the specific question of whether a post office clerk upon pro- 
motion from substitute to regular may be given credit for an addi- 
tional 4 grades under Public Law 317—later amended by Public 
Law 35—if he was a substitute on June 30, 1945, notwithstanding 
that such substitute service may have been in a different branch of 
the Postal Service. That specific question was answered in the nega- 
tive. However, the answer was predicated upon the fact that the 
provisions of Public Law 317, authorizing an employee to be placed 
upon promotion from substitute to regular in the grade to which he 
would have progressed had he been appointed to Grade 1, plus 4 
grades, were applicable only to employees who were entitled to credit 
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for substitute service rendered prior to July 1, 1945, and upon the 
fact that creditable substitute service was limited to satisfactory 
service in the particular classification or position of employment in 
which the employee was promoted to regular. Such premises are 
consistent with the well established rule that, generally, substitute 
service in one class of substitute position may not be counted in com- 
puting longevity for the purpose of automatic increases in compen- 
sation in another class of substitute position even though both posi- 
tions are in the same branch of the Postal Service, but that the count- 
ing of service in each class of substitute position should be kept sep- 
arate and distinct for the purpose of granting automatic increases in 
compensation in each class of substitute position. See 23 Comp. 
Gen. 920; 26 id. 51; 27 id. 720; id. 773. 

The classification and compensation of the clerical forces of first-, 
and second-class post offices are prescribed by section 12 (a) of Public 
Law 134, 59 Stat. 448, and that of mail handlers by section 12 (b) 
thereof, 59 Stat. 444. Section 1 of Public Law 35, above, provides 
that substitute employees shall be promoted successively on the basis 
of satisfactory “service in each grade.” 

Accordingly, an employee who is not entitled to credit for sub- 
stitute service prior to July 1, 1945, actually rendered in the same 
position or classification to which appointed as regular, is not entitled 
to the 4 additional grades authorized by Public Law 35, regardless 
of the fact that the employee may have had substitute service prior 
to July 1, 1945, in a position in the same branch of the Postal Service 
in which the position to which he was appointed as regular is con- 
tained. The particular employee here involved, who was promoted 
to a regular mail handler, had no service as a substitute mail handler 
prior to July 1, 1945, and, therefore, was not entitled to any additional 
grades under Public Law 35. Rather, upon appointment from sub- 
stitute mail handler at the rate of $1.09 per hour, Grade 3, to regular 
mail handler, effective September 1, 1947, he was entitled only to 
the per annum rate of $2,200, Grade 3, to correspond with his salary 
rate as a substitute mail handler, as required by Public Law 134. 

There have not been overlooked the provisions of the act of June 
19, 1948, Public Law 674, 62 Stat. 484, which now would authorize 
Postal Service employees who transfer between certain positions in 
the Postal Service to count all satisfactory service toward automatic 
promotions in the positions to which transferred. However, such 
provisions may not be considered as entitling the employees here 
involved to the 4 additional grades authorized by Public Law 317, as 
amended by Public Law 35, because the employees’ service as sub- 
stitute clerks was not authorized to be credited at the time of their 
appointments to regular mail handlers. 
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[B-82930] 


Mileage—Travel by Privately Owned Automobile—Depend- 
ents—Travel Separate and Apart From Employee 

Where change of station orders authorized reimbursement of the transportation 
expenses of a transferred employee’s immediate family but did not authorize 
travel by privately owned automobile separate and apart from the employee, such 
general travel authorization may not be deemed sufficient under section 1 of the 
act of August 2, 1946, and sections 3 and 4 of Executive Order No. 9805, issued 
thereunder, to authorize the allowance of mileage for the travel of employee’s 
wife by privately owned automobile separate and apart from the employee; 
however, reimbursement may be made upon an actual expense basis pursuant 
to paragraph 12 of the Standardized Government Travel Regulations. 


Comptroller General Warren to J. E. Sater, Department of the In- 
terior, April 19, 1949: 


There has been considered your letter dated November 4, 1948, 
forwarded here by letter dated January 14, 1949, reference 375, from 
the Finance Division, Bureau of Reclamation, transmitting a travel 
voucher in favor of Richard W. Vaughan, an employee of the Bureau 
of Reclamation. The voucher is stated in the amount of $58.84, for 
certain transportation expenses, and you request a decision as to 
whether, under the facts and circumstances hereinafter related, you 
are authorized to certify the voucher for payment. 

Travel Order 551, March 19, 1948, instructed the employee to pro- 
ceed from McAllen, Texas, to Denver, Colorado. Paragraph (B) 
authorized reimbursement for actual and necessary transportation 
for railroad, cab, etc., fares, including necessary sleeping and parlor 
car accommodations, and specifically authorized payment of the ex- 
pense of travel and transportation of the employee’s immediate family 
in accordance with Executive Order No. 9805. Paragraph (C) au- 
thorized reimbursement on a mileage basis at the rate of 5¢ per mile 
for the use by the employee of a privately owned automobile not to 
exceed the cost of travel by common carrier by the most direct and 
usually traveled route. The employee traveled to his new station by 
train on March 22, 1948, and has been reimbursed for the expenses 
incident thereto. The employee’s wife subsequently traveled to the 
new station by automobile. 

The voucher represents a claim for reimbursement for the trans- 
portation expenses of the employee’s wife in traveling by privately 
owned automobile separate and apart from the employee in connec- 
tion with the transfer of his official headquarters from McAllen, Texas, 
to Denver, Colorado. Reimbursement is claimed in the amount which 
would have been incurred had Mrs. Vaughan traveled by common 
carrier, such amount being less than the amount resulting from a com- 
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mutation of such expense upon a mileage basis at the rate of 5¢ per 
mile for the distance involved. The voucher lists the actual expenses 
as $19.08 for gasoline and oil, and $61.77 for general automobile re- 
pairs, meals, and hotel rooms. No receipts were furnished as the 
employee was advised that reimbursement would be upon a mileage 
basis. 

You state that your doubt in the matter arises by reason of the hold- 
ing in 25 Comp. Gen. 325, and the decision of September 19, 1947, 
B-68126, to the effect that reimbursement could not be made upon a 
mileage basis for travel by automobile by an employee’s family when 
not accompanied by the employee himself. 

Both of the referred-to decisions involve situations arising prior 
to the act of August 2, 1946, Public Law 600, 60 Stat. 806, at which 
time there was no authority to pay mileage for the use of a privately 
owned automobile for travel by the family separate and apart from 
the employee. Section 1 of the act of August 2, 1946, and sections 3 
and 4 of Executive Order 9805, November 25, 1946, issued thereunder, 
authorize the payment of mileage for travel of an employee’s depend- 
ents by privately owned automobile separate and apart from the 
employee incident to an employee’s change of station, in accordance 
with the Standardized Government Travel Regulations, when au- 
thorized in the order directing the travel, provided the cost to the 
Government does not exceed the cost of transportation by the most 
economical route between the last official station and the new official 
station. See B-72850, February 20, 1948, and General Regulations 
88-Revised, Supplement 2, Paragraph 2, 26 Comp. Gen. 969. 

The travel order authorized the employee to use a privately owned 
automobile upon a mileage basis, but it did not authorize that mode 
of transportation for the family separate and apart from the em- 
ployee. Rather, the travel order merely authorized transportation 
expenses of the immediate family. Such a general authorization for 
travel of the family is not sufficient for the allowance of mileage for 
use of privately owned automobile for travel of the dependents of an 
employee. B-67997, August 20, 1947. 

Since the payment of mileage was not authorized for the travel of 
the employee’s wife by privately owned automobile and since the trans- 
portation involved was subject to the Standardized Government Travel 
Regulations, the travel must be considered as having been performed 
upon an actual expense basis under the provisions of the first part of 
paragraph 12 of the Standardized Government Travel Regulations. 
The only expense shown to have been incurred for the travel for which 
reimbursement is authorized under paragraph 12 is the expense for 
gasoline and oil in the amount of $19.08. While no receipts have been 
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furnished in support of such expenditures as required by paragraph 
80 (h) of the Standardized Government Travel Regulations, in view 
of your explanation relative thereto, the voucher, if otherwise correct, 
may be certified for payment in the amount of $19.08. 

The voucher is returned herewith. 


(B-84031] 


Pay—Retired—Marine Corps Reserve Officers—Concur- 
rent District of Columbia Employment 

A Marine Corps Reserve officer who was placed on the retired list under Title III 
of the Army and Air Force Vitalization and Retirement Equalization Act of 1948 
and who also occupies a civilian position as Chairman of the District of Columbia 
Boxing Commission is to be regarded as remaining a member of the reserve corps 
to whom the dual employment exemption provisions of section 4 of the Naval 
Reserve Act of 1938 apply and, therefore, need not be regarded as holding “an 


office” on the reserve list in contravention of the dual employment restriction in 
the act of July 31, 1894, as amended. 


A Marine Corps Reserve officer in receipt of retired pay under Title III of the 
Army and Air Force Vitalization and Retirement Equalization Act of 1948 con- 
currently with compensation as Chairman of the District of Columbia Boxing 
Commission is to be regarded as holding a “civilian position under the municipal 
government of the District of Columbia” within the meaning of section 212 of 
the act of June 30, 1932, as amended, so as to be prohibited from receiving com- 
bined retired pay and civilian compensation in excess of $3,000 per annum, even 
though the compensation for the civilian position is payable from non-appro- 
priated funds. 

Comptroller General Warren to Maj. C. A. Phillips, U. S. Marine 


Corps, April 19, 1949: 


Reference is made to your letter of February 17, 1949, your refer- 
ence CD3-209-rs, 04031-1, requesting a decision as to whether under 
the facts and circumstances hereinafter set forth, the dual compensa- 
tion statutes—act of July 31, 1894, 28 Stat. 205, as amended, 5 U. S. 
Code 62, and section 212 of the act of June 30, 1932, 47 Stat. 406, as 
amended, 5 U. S. Code 59a—are applicable in the case of Colonel 
Harvey L. Miller, U. S. Marine Corps Reserve (retired). 

From the information presented here it appears that, at the present 
time, Colonel Miller is serving as Chairman of the District Boxing 
Commission for the District of Columbia under an appointment made 
by the Commissioners of the District of Columbia, and that, by order 
of the Secretary of the Navy issued under the authority of Title IIT 
of Public Law 810, approved June 29, 1948, 62 Stat. 1081, 1087, Colonel 
Miller was placed on the United States Naval Reserve Retired List 
effective December 8, 1948, It is stated that Colonel Miller’s rate of 
retired pay is $3,376.56 per annum. 
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The District Boxing Commission for the District of Columbia was 
established by the act of December 20, 1944, 58 Stat, 823, and the com- 
pensation of the Boxing Commissioners was fixed thereunder at the 
rate of $2,400 per annum. Section 10 of the said act, 58 Stat. 825, pro- 
vides, in part, as follows: 


All funds, whether in cash or other form derived from license fees, permit fees, 
taxes on gross receipts, penalties, and receipts of whatever nature collected or 
due under the Act of April 24, 1934, remaining unexpended or unobligated on the 
effective date of this Act or provided for by this Act shall be paid to the collector 
of taxes of the District of Columbia and deposited into the Treasury of the United 
States to the credit of the account “Miscellaneous trust-fund deposits, District of 
Columbia Boxing Commission,’ and shall be disbursed in the same manner as 
other trust funds are disbursed by the District of Columbia. The said trust fund 
shall be available to pay compensation of members and employees of the Commis- 
sion and reasonable and necessary expenses, * * * and actual and necessary 
traveling expenses of members of the Commission or employees thereof incurred 
in the performance of their official duties. The said fund shall not be available 
to pay compensation to members of the Commission unless the same is sufficient to 
pay the secretary and other employees of the Commission their accrued compensa- 
tion. If, on the last day of any fiscal year—that is to say, June 30—after the 
payment, or provision made for payment, of all lawful obligations and of all then 
accrued compensation of members and employees of the Commission, the said trust 
fund shall exceed the sum of $15,000, such excess shall be deposited to the credit 
of the District of Columbia as miscellaneous revenues, * * 


The reason for the doubt as to the applicability of the aforemen- 
tioned dual employment statutes apparently arises from the fact that 
compensation of the Boxing Commissioners is paid for out of revenues 
derived from gate taxes and license fees rather than from appropriated 
funds. In this connection you have quoted a portion of Colonel 
Miller’s letter to you dated January 18, 1949, as follows: 

My pay as Boxing Commissioner is not derived from appropriated funds or 
Government funds proper, but is paid from the receipts of gate taxes and license 
fees, only if the funds thus collected by the Boxing Commission are in excess 
of the amount needed to pay the Commission’s secretary and other employees. 
The Boxing Commission is thus, in fact, a self-sustaining unit, dependent upon 
the financial success of its own administration. 

With respect to the applicability of the act of July 31, 1894, supra, 
there is for consideration section 4 of the Naval Reserve Act of 1938, 
52 Stat. 1176, 834 U. S. Code 853b, which provides, in part, as follows: 

* * * And provided further, That no existing law shall be construed to 
prevent any member of the Naval Reserve from accepting employment in any 
civil branch of the public service nor from receiving the pay and allowances 
incident to such employment in addition to any pay and allowances to which he 
may be entitled under the provisions of the Naval Reserve Act of 1938, nor as 
prohibiting him from practicing his civilian profession or occupation before 
or in connection with any department of the Federal Government. 

It is apparent that the above-quoted portion of the statute concerns 
the dual employment statutes, including particularly the 1894 statute, 
and its effect is to preclude any construction under which it might be 
concluded that membership in the Naval Reserve constitutes the 
holding of “an office” within the meaning of that act. Compare 
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decision to the Secretary of the Army dated December 17, 1948, 
B-81552, 28 Comp. Gen. 367, with respect to the applicability of the 
1894 statute to members of the Officers’ Reserve Corps who are placed 
on the Army of the United States Retired List in accordance with 
Public Law 810. 

Colonel Miller was a member of the Marine Corps Reserve at the 
time he was placed on the retired list by the Secretary of the Navy, 
and I have found nothing in the said Public Law 810, or elsewhere, 
which requires a conclusion that solely by reason of his having been 
placed on such retired list, Colonel Miller lost his status as a member 
of the Marine Corps Reserve. Accordingly, and since the provisions 
of the Naval Reserve Act of 1938 were made applicable in all respects 
to the Marine Reserve, established under section 2 thereof, it reason- 
ably may be concluded that Colonel Miller’s status on the United 
States Naval Reserve Retired List is not such as to constitute the 
holding of “an office” within the meaning of the act of July 31, 1894, 
supra. 

There remains for consideration, therefore, section 212 of the act of 
June 30, 1932, supra, providing, in pertinent part, as follows: 

(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal gov- 
ernment of the District of Columbia * * * shall be entitled during the 
period of such incumbency, to retired pay from the United States for or on ac- 
count of services as a commissioned officer in any of the services mentioned in 
Title 37, at a rate in excess of an amount which when combined with the annual 
rate of compensation from such civilian office or position, makes the total rate 
from both sources more than $3,000; and when the retired pay amounts to or 
exceeds the rate of $3,000 per annum such person shall be entitled to the pay 
of the civilian office or position or the retired pay, whichever he may elect. 

In the above referred-to decision of December 17 to the Secretary of 
the Army, it was held that a commissioned Reserve officer who has been 
placed on the retired list of the applicable service with the pay author- 
ized by Public Law 810, supra, is receiving retired pay “for or on 
account of services as a commissioned officer” as those words are used in 
section 212 of the said 1932 act. Also, Colonel Miller does not receive 
such retired pay as a member of the Naval Reserve or Marine Corps 
Reserve, but independently of such status. See decision of March 14, 
1949, B-80804, 28 Comp. Gen. 510, to the Secretary of Defense. Hence, 
as he does not receive such pay under the provisions of the Naval 
Reserve Act of 1938, the exception in section 4 of that act, quoted 
above, is not applicable thereto. 

With respect to the question whether the compensation received by 
Colonel Miller as District Boxing Commissioner is subject to section 
212, it may be pointed out that the application of said section is not 
dependent upon whether the compensation of the civilian office or 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 591 


position is payable from appropriated funds. See 24 Comp. Gen. 771; 
26 id. 122. The controlling test is whether the civilian office or posi- 
tion so held is, in fact, an office or position under the municipal govern- 
ment of the District of Columbia. The act of December 20, 1944, 
supra, establishing the District Boxing Commission and vesting in 
that body the power to supervise and regulate boxing contests in the 
District of Columbia, provides that the Boxing Commissioners are 
to be appointed by the Commissioners of the District of Columbia, that 
they are subject to removal for cause by the Commissioners of the 
District of Columbia, and that the Boxing Commission is to report 
annually to the Commissioners of the District of Columbia its official 
acts during the preceding year and make such recommendations as it 
deems expedient. Moreover, if at the end of any fiscal year—June 
30—the trust fund out of which the compensation of the Boxing Com- 
missioners is paid shall exceed $15,000, the excess shall be deposited to 
the credit of the District of Columbia as miscellaneous revenues. 

In the light of the foregoing, there is perceived no reasonable basis 
upon which it may be concluded that the District Boxing Commission 
is other than a component part of the government of-the District of 
Columbia and, therefore, the conclusion is inescapable that the posi- 
tion of Boxing Commissioner is a “civilian position * * * under 
the municipal government of the District of Columbia,” as that term is 
used in section 212 of the act of June 30, 1932, supra. 

Accordingly, it must be held that payment to Colonel Miller of the 
retired pay authorized under Public Law 810, supra, concurrently 
with civilian compensation as Boxing Commissioner is in violation of 
the said section 212 and that Colonel Miller should elect which of the 
two amounts he desires to receive. 


([B-84306] 


Purchases — Foreign Products — Articles Manufactured 


Abroad 


The exception in section 2 of the act of March 8, 1933 (“Buy American Act”), 
permitting the procurement of all articles manufactured from materials which 
are not produced in the United States in sufficient and reasonably available 
commercial quantities and of satisfactory quality, extends to articles manu- 
factured abroad as well as to those manufactured in the United States, and, 
therefore, the foreign product purchase restriction of said act does not prohibit 
the purchase from foreign manufacturers of corkboard manufactured entirely 
from the bark of a tree which does not grow in the United States. 17 Comp. 
Gen. 244, overruled. 











592 DECISIONS OF THE COMPTROLLER GENERAL (28 


Acting Comptroller General Yates to the Secretary of the Navy, 
April 19, 1949: 


Reference is made to your letter of March 8, 1949, requesting a 
decision as to whether, in the purchase of corkboard under the cir- 
cumstances stated therein, “there is any authority of law for granting 
preferential treatment in favor of the corkboard manufactured in 
this country.” 

You state that in connection with a recent invitation for bids issued 
by your department for the procurement of corkboard, some of the 
bids received offer corkboard manufactured in the United States and 
other bids offer corkboard manufactured in foreign countries, Also, 
you state that corkboard is manufactured entirely from cork, the bark 
of a tree which does not grow in the United States. The price of 
domestic corkboard is indicated to be substantially greater than that 
of foreign corkboard but within the limits permissible under para- 
graph 6~-105.1 of the Armed Services Procurement Regulation. Con- 
sequently, the real question at issue is whether the procurement of 
corkboard manufactured in foreign countries is prohibited by section 
2 of the act of March 3, 1933, 47 Stat. 1520, 41 U. S. C. 10a, which 
provides: 

Notwithstanding any other provision of law, and unless the head of the depart- 
ment or independent establishment concerned shall determine it to be inconsistent 
with the public interest, or the cost to be unreasonable, only such unmanufactured 
articles, materials, and supplies as have been mined or produced in the United 
States, and only such manufactured articles, materials, and supplies as have been 
manufactured in the United States substantially all from articles, materials, or 
supplies mined, produced, or manufactured, as the case may be, in the United 
States, shall be acquired for public use. This section shall not apply with re- 
spect to articles, materials, or supplies for use outside the United States, or if 
articles, materials, or supplies of the class or kind to be used or the articles, ma- 
terials, or supplies from which they are manufactured are not mined, produced, 
or manufactured, as the case may be, in the United States in sufficient and rea- 
sonably available commercial quantities and of a satisfactory quality. 

It is noted that in quoting said act of March 3, 1933, in your letter, 
emphasis has been supplied to a certain portion of the second sentence 
of the provision. However, this sentence does not purport to consti- 
tute the prohibition itself, but rather to outline situations to which 
the prohibition shall not apply. The prohibitory language of the 
statute is contained in the opening sentence and, so far as here perti- 
nent, inhibits literally the procurement of all manufactured articles 
except those manufactured in the United States substantially all from 
materials produced in the United States. Thus, standing alone, this 
portion of the statute would prohibit generally the purchase of all 
articles manufactured abroad. However, reading the prohibition in 
eonjunction with the exempting language which follows, there is 
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manifest a clear intent to permit the procurement of all articles manu- 
factured from materials which are not produced in the United States. 
In other words, where the materials used in the manufacturing proc- 
ess are not produced in the United States in sufficient and reasonably 
available commercial quantities and of a satisfactory quality, the 
permission to procure the finished product extends to articles manu- 
factured abroad as well as to those manufactured in the United States. 
See B-72524, January 13, 1948. 

Accordingly, I have to advise that the said act of March 3, 1933, does 
not prohibit the purchase of corkboard from foreign manufacturers. 
To the extent that this decision is in conflict with the holding in 17 
Comp. Gen. 244, referred to in your letter, the latter decision will no 
longer be followed. 


[B-84647] 


Officers and Employees—Suspension From Duty—Refusal 
to Perform Duties 

A supervisor’s action in relieving a classified employee from duty because he 
refused to perform duties properly assigned to him on an overtime day may not 
be regarded as constituting a suspension from duty within the meaning of section 
6 (a) of the act of August 24, 1912, as amended, prescribing the procedures to 
be followed in suspending classified employees for cause, but merely as constitut- 
ing an administrative recognition of the employee’s own actions in removing him- 
self from duty status to a non-duty status. 

Acting Comptroller General Yates to the Secretary of the Navy, 


April 19, 1949: 


Reference is made to your letter of March 15, 1949, requesting deci- 
sion as to the applicability of section 6 (a) of the act of June 10, 1948, 
62 Stat. 354, 355, to a situation in which an employee, a non-veteran 
with competitive status, was directed to perform overtime service on 
Saturday after having completed his regular tour of duty, Monday 
through Friday, but who, after reporting for work refused to perform 
the duties properly assigned to him and, because of such refusal, was 
relieved from duty for the balance of the day and summarily sent 
home by his supervisor. In that connection decision is asked upon the 
following questions: 

(1) Is relief from duty on an overtime day to be construed as a suspension 
under the provisions of the Act of June 10, 1948 (Public Law 623) ? 

(2) If the answer to the first question is affirmative, does it follow that the 


employee in question must be paid for work which he refused to perform, and if 
so, must he be paid at overtime rates? 
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Section 6 of the act of August 24, 1912, as amended by the act of 
June 10, 1948, Public Law 623, provides in pertinent part: 


See. 6. (a) No person in the classified civil service of the United States shall 
be removed or suspended without pay therefrom except for such causes as will 
promote the efficiency of such service and for reasons given in writing. Any 
person whose removal or suspension without pay is sought shall (1) have 
notice of the same and of any charges preferred against him; (2) be furnished 
with a copy of such charges; (3) be allowed a reasonable time for filing a written 
answer to such charges, with affidavits; and (4) be furnished at the earliest 
practicable date with a written decision on such answer. No examination of 
witnesses nor any trial or hearing shall be required except in the discretion of 
the officer or employee directing the removal or suspension without pay. Copies 
of the charges, the notice of hearing, the answer, the reasons for removal or sus- 
pension without pay, and the order of removal or suspension without pay shall 
be made a part of the records of the proper department or agency, as shall also 
the reasons for reduction in grade or compensation ; and copies of the same shall 
be furnished, upon request, to the person affected and to the Civil Service Com- 
mission. This subsection shall apply to a person within the purview of section 
14 of the Veterans’ Preference Act of 1944, as amended, only if he so elects. 


By his refusal to perform duties properly assigned to him, the em- 
ployee, in fact, removed himself from a duty status to a non-duty 
status. Consequently, the action taken by the supervisor in relieving 
him from duty was nothing more than administrative recognition of 
the employee’s own actions and did not constitute a suspension from 
duty such as contemplated by the above-quoted statutory provision. 


Accordingly, question 1 is answered in the negative, rendering unnec- 
essary any answer to question 2. 


[B-84755] 


Sales—Public Property—Proceeds—Use To Pay Costs of 
Transporting to Site of Sale 

Under the act of June 8, 1896, as amended, authorizing payment of the expenses 
of sales of public property from the proceeds thereof before deposit into the 
Treasury, the costs of transporting Government-owned horses of the liquidating 
Remount Service to a place of auction sale which cannot be paid from the 
current operating appropriation because of the insufficiency of funds may be 
considered as similar to the costs of cartage to place of sale and directly at- 
tributable thereto and, as such, properly are payable from the proceeds of sale. 


Comptroller General Warren to the Secretary of Agriculture, April 
19, 1949: 


There has been considered your letter dated March 18, 1949, re- 
questing decision as to whether the cost of transporting Government- 
owned horses from various parts of the country to a central sale site 
may be paid from the proceeds of the sale. 
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It is explained in your letter that it is the intention of your Depart- 
ment to discontinue the Remount Service which was transferred to 
your Department from the Department of the Army pursuant to 
Public Law 494, approved April 21, 1948, 62 Stat. 197, and to liquidate 
the property. It is stated that it will be necessary to sell approxi- 
mately 450 horses which have been transported on a loan basis from 
Remount Stations to private individuals and that the cost of returning 
these horses to the Remount Stations would be more, in some cases, 
than would be realized from their sale. Consequently, it is proposed 
to transport only the most valuable animals to one Remount Station 
for the purpose of selling them at auction and to sell the less valuable 
horses on a “where is” and “as is” basis. 

It is further stated that inasmuch as no provision has been made 
in the President’s budget to continue the Remount Service beyond 
June 30, 1949, the Department must liquidate the Remount Service 
within the operating appropriation for the current fiscal year, which 
you state is insufficient to finance the cost of returning the most valu- 
able animals to the Remount Stations where they can be sold to 
better advantage than where they are spread out singly throughout 
the country, and that your Department is considering—in order to 
obtain the greatest return to the Government—whether the proceeds 
of the sale may be used to defray the costs of returning the animals to 
the place of sale. 


The act of June 8, 1896, as amended (31 U. S. Code 489), provides 
as follows: 


From the proceeds of sales of old material, condemned stores, supplies, or 
other public property of any kind, before being deposited into the Treasury, 
either as miscellaneous receipts on account of “proceeds of Government property” 
or to the credit of the appropriations to which such proceeds are by law authorized 
to be made, there may be paid the expenses of such sales, as approved by the 
General Accounting Office, so as to require only the net proceeds of such sales 
to be deposited into the Treasury, either as miscellaneous receipts or to the 
credit of such appropriations, as the case may be. 

The above cited act has been the subject of numerous decisions by 
the accounting officers of the Government and a comprehensive sum- 
mary of such decisions and the items of expense which properly are 
chargeable to the proceeds of sales as expenses connected therewith 
may be found in 5 Comp. Gen. 680 and B-30633, December 31, 1942. 
Such allowable expenses have been limited generally to direct expenses 
of sales, such as advertising, auctioneer’s fees, cartage to the place 
of sale, etc., while expenses which are only incidental thereto and 
administrative in nature generally have been denied. Such direct 
expenses of sales, however, have been allowed under the above decisions 
only where no specific appropriation has been made therefor. 26 
Comp. Gen. 857. 
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Section 2 of Public Law 494, 62 Stat. 197, supra, specifically au- 
thorizes the Secretary of Agriculture to loan or sell such animals, 
and funds to carry out such authority were provided in the Second 
Deficiency Appropriation Act, 1948, approved June 25, 1948, 62 Stat. 
1027, 1037. However, it does not appear that the Congress had in 
mind the total liquidation of such program but rather only normal 
sales of horses surplus to the program. 

While the legislative history of Public Law 494 indicates that the 
transfer of the Remount Service from the Department of the Army 
to the Department of Agriculture was for the purposes of continuing 
a program for the improvement of the general breed of light horses 
in the United States, since it has been determined by your Depart- 
ment that the program now should be liquidated—a matter not for 
consideration by this Office—and since it has been determined by 
you that the auction sale herein considered will obtain the greatest 
return to the Government and that the current appropriation is in- 
sufficient to bear the costs of transporting the horses to the place of 
sale, such expenses properly may be considered as being similar to 
costs of “cartage to place of sale” and directly attributable thereto so 


that the cost thereof properly may be paid from the proceeds of the 
sale. 


[B-80260] 


Pay—Mustering-Out—Air Corps Reserve Officers 


An Army Air Corps Reserve officer who, upon reversion to an inactive status, 
received a lump-sum payment under section 2 of the act of June 16, 1936, as 
amended, and who thereafter performed active duty as a captain in the Army 
of the United States, may not be regarded as eligible, in view of the prohibition 
in section 1 (b) (4) of the Mustering-Out Payment Act of 1944, as amended, 
to receive also mustering-out pay upon release from the latter duty; moreover, 
the prohibition in section 3 of the 1944 statute against the payment of mustering- 
out pay more than once would preclude the allowance of mustering-out pay for 
such latter additional service. 


Assistant Comptroller General Yates to Maj. H. W. Hansen, Depart- 
ment of the Air Force, April 21, 1949: 


There has been received by indorsement dated September 14, 1948, 
your letter of July 30, 1948, enclosing a voucher in favor of Captain 
Alvin E. Fink, USAF, covering mustering-out payment in the sum 
of $300, and requesting decision as to whether payment may be made 
thereon under the circumstances shown below. 
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It appears that the officer, following extended active duty, was 
placed on terminal leave on or about October 17, 1945, at March Field, 
California, as captain, Air Corps Reserve, and that he was relieved 
from active duty by reason of demobilization February 4, 1946. On 
the basis of active commissioned service in the Air Corps Reserve from 
January 16, 1942, to February 4, 1946, he received a lump-sum payment 
of $2,071, pursuant to section 2 of the act of June 16, 1936, as amended, 
55 Stat. 240. Additional facts pertaining to the officer’s status are 
set forth by the Department of the Air Force, Headquarters, United 
States Air Force, in second indorsement dated September 14, 1948, 
as follows: 


a. Accepted terminal leave promotion to Major, Army of the United States, 
8 January 1946. 


b. Appointed Major, Air Corps Reserve, 4 February 1946, accepted 23 No- 
vember 1946. 


c. Reverted to inactive status 4 February 1946 by reason of demobilization. 

d. Appointed Captain, Army of the United States, 26 February 1947, the ac- 
ceptance of which vacated his commission as Major, Army of the United States, 
but did not affect his status as Major, Air Corps Reserve. This appointment 
was tendered for the purpose of recalling subject officer to active duty in the 
grade he held prior to processing for relief from previous period of active duty 
and to administratively vacate his commission as Major, Army of the 
United States. 

e. Recalled to active duty effective 1 April 1947. 

f. Relieved from active duty under honorable conditions effective 8 July 1948. 

It appears that the officer, following recall to active duty on April 1, 
1947, was ordered to duty outside the continental limits of the United 
States; that he departed on April 29, 1947; that he was returned to 
the United States by orders dated October 27, 1947, and was relieved 
from active duty effective July 8, 1948. 

The question thus presented is whether the officer, having received 
the Air Corps Reserve lump-sum payment upon reversion to an in- 
active status as an Air Corps Reserve officer and having thereafter 
served on active duty as captain in the Army of the United States, 
is eligible to receive mustering-out pay upon release from the 
latter duty. 

Section 2 of the act of June 16, 1936, as amended, 55 Stat. 240, 
provides that whenever any Air Corps Reserve officer who has not 
been selected for commission in the Regular Army is released from 
uctive duty that has been continuous for one or more years, he shall 
be paid a lump sum of $500 for each complete year of active service 
as such officer, and that such payment “shall be in addition to any 
pay, allowances, compensation, or benefits which such officers may 
otherwise be entitled to receive.” 

The Mustering-Out Payment Act of 1944, 58 Stat. 8, 9, as amended 
by section 7 of the act of October 6, 1945, 59 Stat. 540, provides, in 
pertinent part, that: 

8469524940 
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Sec. 1. (a) except as provided in subsection (b) of this section, each. member 
of the armed forces who shall have been engaged in active service in the present 
war, and who is discharged or relieved from active service under honorable con- 
ditions on or after December 7, 1941, shall be eligible to receive mustering-out 
payment. 

(b) No mustering-out payment shall be made to— 

+ » - ” am 7 = 


(4) any Air Corps Reserve officer who is entitled to receive a lump-Sum pay- 
ment under section 2, as amended (55 Stat. 240), of the Act of June 16, 1936; 
+ ~ + 7 om 7 . 


Sec. 2. (a) Mustering-out payment for persons eligible under section 1 shall 
be in sums as follows: 

(1) $300 for persons who, having performed active service for sixty days or 
more, have served outside the continental limits of the United States or 
in Alaska. 

+ - e > > ” ~ 


(b) Each person eligible to receive mustering-out payment under subsection 
(a) (1) shall receive one-third of the stipulated amount at the time of final 
discharge or ultimate relief from active service, or at the option of the person 
so eligible, at the time of discharge or release for the purpose of enlistment, 
reenlistment, or appointment in the Regular Military or Naval Establishment. 

” = = - a 7 * 


Sec. 3. * * * Provided, That no member of the armed forces shall receive 
mustering-out payment under this Act more than once, and such payment shall 
accrue and the amount thereof shall be computed as of the time of discharge for 
the purpose of effecting a permanent separation from the service or of ultimate 
relief from active service, or, at the option of such member, for the purpose of 
enlistment, reenlistment, or appointment in the Regular Military or Naval 
Establishment. 

The statutory provisions for the mustering-out payments are predi- 
cated upon discharge or release from active duty of a relatively per- 
manent nature, except as specifically otherwise provided under the 
options contained therein, and are coupled with the provision that 
payment thereof shall not be made more than once; hence, when the 
right has accrued by virtue of the performance of active duty, ter- 
minated by a release which does not contemplate return to duty, the 
prohibition imposed by section 1 (b) (4) of the statute against payment 
of mustering-out pay becomes effective and may not legally be re- 
moved by the incident of subsequent additional active service. For 
example, in the instant case had the officer’s reserve commission been 
revoked, without termination of active service under his AUS com- 
mission, and had such active service thereunder continued without 
break, there would appear to be little, if any, doubt that the prohibi- 
tion contained in section 1 (b) (4) of the statute would preclude the 
payment of mustering-out pay by virtue of his right to payment of the 
larger lump sum under the act of June 16, 1936, as amended. The 
fact that he performed active service under an AUS commission, 
subsequent to his release from active duty as a member of the Air 
Corps Reserve, may not be accepted as a legal basis for avoiding the 
prohibition, contained in the mustering-out payment act, against the 
payment of mustering-out pay to any officer of the Air Corps Reserve 
who has received the lump-sum payment. 
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Since the Mustering-Out Payment Act of 1944 specifically excludes 
from its benefits any Air Corps Reserve officer entitled to receive a 
lump-sum payment under the act of June 16, 1936, as amended, it seems 
clear that such lump-sum payment constitutes an exclusive benefit 
in lieu of mustering-out pay for service during the present war, and 
that both the lump-sum and the mustering-out payments may not be 
made to the same individual. Also, it seems clear from the prohibi- 
tion against payment of mustering-out pay more than once that ad- 
ditional periods of service following honorable discharge are not to 
be regarded as affording a new right to mustering-out pay for service 
during the present war. 

The lump-sum payment which Captain Fink received upon release 
from active duty in the Air Corps Reserve rendered him ineligible for 
mustering-out pay at that time, and his subsequent period of service 
may not be considered as accruing to him the right to receive muster- 
ing-out pay for such service. 

Accordingly, you are not authorized to make payment on the voucher 
which is retained in this Office. 


[B-82542] 


Compensation—Postal Service—Automatic Promotions— 
Service Credits—Period of Suspension Without Cause 

A Postal Service employee who is restored to duty after a period of unwarranted 
separation from the service due to an administrative doubt as to his loyalty is not 
entitled to count the period of separation as service for automatic promotion 
purposes, where the effective date of the suspension occurred prior to the enact- 
ment of the act of June 10, 1948, providing that a person improperly removed 
and subsequently reinstated is to be deemed as having rendered service during 
the period of his removal. 

Comptroller General Warren to the Postmaster General, April 21, 


1949: 


There has been considered your undated letter, reference 12, re- 
ceived in this Office December 31, 1948, requesting a decision respecting 
the effective date of an automatic promotion for a city letter carrier 
under the circumstances set forth below. 

It is stated in your letter that the particular employee here involved 
was suspended from duty without pay effective May 4, 1948, as a 
result of a recommendation by the Post Office Department Loyalty 
Board based upon its conclusion that reasonable grounds existed for 
the belief that the employee was disloyal to the United States Govern- 
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ment. It further appears that, effective December 9, 1948, the em- 
ployee was restored to duty upon his final clearance by the Loyalty 
Board. With respect to the employee’s eligibility to automatic within- 
grade promotion under the applicable law governing the Postal 
Service, it is reported that the employee received his last automatic 
promotion effective January 1, 1948, and, had it not been for the period 
of suspension, he would have been entitled, under the provisions of law 
authorizing promotion to the next higher salary step within the grade 
at the beginning of the quarter following “one year’s satisfactory 
service,” to an automatic promotion effective January 1, 1949. 

It is understood that your question primarily is directed to the 
matter of the employee’s right to count the period of suspension as 
service for automatic promotion purposes where, as in the instant case, 
the suspension was caused by an administrative doubt of his loyalty, 
but which later was resolved in favor of the employee. Otherwise, 
it appears from your letter that the effective date of the employee’s 
next automatic promotion administratively will be fixed im accordance 
with the existing practice of your Department respecting periods of 
absence without pay as illustrated by instructions contained in the 
Postal Guide, July 1943, page 93, article 61, as follows: 

When absent without pay.—The automatic promotion of employees, excepting 
those drawing disability compensation from the United States Employees’ Com- 
pensation Commission, will be deferred for absence without pay in the following 
manner: When absent for 90 days or more during the year following his appoint- 
ment or his last promotion, he should not be recommended for further promo- 
tion until the completion of another quarter’s service; 180 days or more, : 2 more 
quarters’ service ; 270 days or more, three more quarters’ service. * 

With respect to the matter of counting the period of suspension 
without pay as service for automatic salary increase, you are advised 
that I am not aware of any authority of law existing at the time of the 
effective date of the suspension here considered which would permit 
credit for such period during which no services were rendered. Since 
the suspension in the instant case was made effective May 4, 1948, the 
employee is not entitled to the benefits of Public Law 623, approved 
June 10, 1948, 62 Stat. 354, amending the act of August 24, 1912, and 
authorizing, inter alia, that upon restoration to duty after an unjusti- 
fied or unwarranted suspension, the employee is entitled to count the 
period of suspension without pay as service for all purposes except for 
the accumulation of leave. 

From the foregoing, it will be seen that the said employee is not 
entitled to an automatic salary increase effective January 1, 1949— 
he having been in a leave-without-pay status approximately seven 
months of the required “one year’s satisfactory service.” However, 
under the Post Office Department policy in such matters, as set forth 
in the portion of the Postal Guide quoted above, the employee—having 
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been in a leave-without-pay status for as much as 180 days but less 
than 290 days—will be entitled to an automatic salary increase effec- 
tive July 1, 1949. 


[B-83348] 


Sundays and Holidays—Compensation—January 20 and 21, 
1949 

While the Joint Resolution of January 18, 1949, authorizes the closing of all 
Government agencies—including those in the judicial branch—in the metropolitan 
area of the District of Columbia on January 20 and 21, 1949, and expressly pro- 
vides that such days shall be considered “holidays” for purposes of all statutes 
relating to the compensation and leave of employees of the United States, it 
does not, of itself, prescribe additional compensation for work on those days, 
so that only regular compensation would be payable in the case of certain em- 
ployees for whom no independent statutory authority exists for the payment of 
premium holiday pay. 28 Comp. Gen. 481, amplified. 


Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, April 21, 1949: 


There has been considered your letter of March 28, 1949, trans- 
mitting a letter dated March 16, 1949, from Mr. Harry M. Hull, Clerk 
of the United States District Court for the District of Columbia, re- 
questing reconsideration of Office decision of February 28, 1949, 
B-83348, 28 Comp. Gen. 481, to you, in which it was held that employees 
of the Office of the Clerk of the United States District Court for 
the District of Columbia who were required to work on January 21, 
1949, were not entitled to extra or holiday compensation for such 
work. 

You request an expression of my views respecting the contention 
raised in Mr. Hull’s letter, which is, in pertinent part, as follows: 

It is the opinion of this office that Public Law 1, approved January 18, 1949, 
is a statutory prevision which makes all statutes relating to compensation and 
leave for executive employees applicable to the judiciary for January 20 and 21, 
1949, and it would be appreciated if you would request the General Accounting 
Office to reconsider its decision, or permit this office to take the matter up directly 
with that office. 

A member of this Court, with whom the question was informally discussed, is 


of the opinion that our position is correct and that under Public Law 1, the 
employees assigned to duty on January 21 “shall be” paid at double rates. 


The act of January 18, 1949, Public Law 1, 63 Stat. 3, referred to in 
Mr. Hull’s letter authorizes, inter alia, the closing of all Government 
agencies—including those in the judicial branch—in the metropolitan 
area of the District of Columbia all day on January 20 and 21, 1949, 
and, in addition thereto, it expressly provides that “such days shall be 
considered holidays for purposes of all statutes relating to the com- 
pensation and leave of employees of the United States.” It will be 
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seen that while the quoted language of the statute makes January 20 
and 21, 1949, “holidays” for compensation and leave purposes, for all 
employees coming within the purview of the said statute, it does not, 
of itself, prescribe additional compensation for such employees as 
were required to work on those days and neither does it authorize the 
use of a particular statutory formula applicable to all employees for 
computing additional compensation for work on those days. Rather, 
the quoted language reasonably appears to provide nothing more than 
that such days shall be holidays for the purposes of the compensation 
and leave statutes applicable to the respective groups of employees in- 
volved. That is to say, the act of January 18, 1949, merely constituted 
January 20 and 21, 1949, as “holidays” for compensation and leave 
purposes, and, to ascertain the benefits in those respects which accrue 
to an employee because of such “holidays,” one must look to the pro- 
visions of the statutes controlling those matters for the particular 
employees concerned. Thus, where, for certain employees, there is no 
independent statutory authority for the payment of premium pay for 
holiday work, the said act of January 18, 1949—which by its own terms 
provides no premium pay—leaves their pay status for those days 
undisturbed ; that is, such employees who work on either or both of 
the days in question are in the same pay status for those days as they 
would be on any other holiday on which they are required to work. 

As stated in the said decision of February 28, 1949, I am aware of 
no statutory authority, and none has been brought to my attention, for 
the payment of premium pay for holiday work by employees in the 
judicial branch such as those here considered. Consequently, for the 
reasons stated above, such employees are not entitled to premium pay 
for work performed on January 21, 1949. I find nothing in the lan- 
guage of the act of January 18, 1949, swpra, from which it fairly may 
be deduced that, in the case of employees such as here involved for 
whom there is no statutory authority for premium pay on holidays, the 
holiday pay provisions of section 302 of the Federal Employees Pay 
Act of 1945, 59 Stat. 298, as amended, are for application to such em- 
ployees, as appears to be the view expressed in Mr. Hull’s letter. The 
fact that the legislative and judicial branches of the Government spe- 
cifically are mentioned along with the executive branch in the enumer- 
ation of the Federal agencies to be closed on January 20 and 21, 1949, 
reasonably may not be viewed as indicative of an intent on the part 
of the Congress to authorize, for two days, an entirely novel feature of 
compensation for legislative and judicial employees not under the 
Classification Act, namely, the payment of premium pay for holiday 
work. 
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The matter has been given careful consideration but there has been 
found nothing which would warrant any change in the conclusion 
reached in the decision of February 28, 1949. 


(CB-72092] 


Travel Allowances—Between Two Points Outside United 
States—Navy Enlisted Men Upon Discharge 


Where commercial steamship service is available between Tsingtao, China, and 
Kodiak, Alaska, via Seattle, Washington, involving only sea travel between 
such points, an individual who enlisted at Kodiak, Alaska, and was subsequently 
discharged at Tsingtao, China, is not entitled to travel allowance under section 
126 of the National Defense Act, as amended, which authorizes only transporta- 
tion in kind and subsistence en route for any sea travel involved in returning 
enlisted men to their homes, etc., upon discharge. 


Where the shortest route of travel between Honolulu, T. H., and Adak, Alaska, 
is by way of San Francisco, California, and Seattle, Washington, an individual 
who enlisted at Adak, Alaska, and was subsequently discharged at Pearl Harbor, 
T. H., 1s entitled to travel allowance for land travel only from Pearl Harbor to 
Honolulu and from San Francisco to Seattle as authorized in section 126 of the 
National Defense Act, as amended. 


The provisions of the act of June 12, 1906, relating to travel between the United 
States and Alaska are not applicable to travel in Alaska where the two points 
between which travel allowance is to be computed are both located in that Terri- 
tory; and whether such travel is to be considered land travel or sea travel de 
pends primarily upon the relative locations of the respective termini and the 
mode of surface transportation available between those points. 


Under the provisions in section 126 of the National Defense Act, as amended, 
authorizing travel allowance to enlisted personnel from place of discharge or 
release from active duty to any one of the authorized points, an individual who 
enlisted in a foreign country and was subsequently discharged in another for- 
eign country is entitled to travel allowance for land travel from the place of 
discharge to the nearest port of departure of commercial transportation, and 
from the port of entry to destination by the shortest usually traveled route 
computed in accordance with paragraph 7502-5 of the Navy Travel Instructions. 


In cases of discharge or release from active duty and where travel is actually 
to be performed with sea travel involved, this Office may allow only the travel 
allowance authorized by section 126 of the National Defense Act, as amended, 
to be paid upon discharge or release from active duty for travel between the 
termini of the journey, without regard to actual ports of departure and/or 
arrival as proposed in a change in Navy Travel Instructions. 


Where the place to which travel allowance is authorized is in the United States 
and the place of discharge or release from active duty is in Alaska, or vice versa, 
the termini of the journey are within the respective geographical areas specified in 
the act of June 12, 1906, providing that travel between the United States and 
Alaska shall not be regarded as sea travel, and, therefore, travel allowance is 
properly payable as for land travel for the entire distance from starting point 
to destination even though a change of steamers or transfer from a steamer 
to some other mode of transportation en route may be necessary. 


The travel allowance authorized to be paid between a point in Alaska and a point 
in Canada, Newfoundland, or Mexico is to be computed only for the land portion of 
the journey via the shortest usually traveled route between the termini involved 
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as determined in accordance with Navy Travel Instructions issued pursuant to 
authority contained in the act of March 3, 1909, authorizing the Secretary of the 


Navy to determine distances and what constitutes the shortest usually traveled 
route. 


Notwithstanding the authority vested in the Secretary of the Navy by the act 
of March 3, 1909, to establish what constitutes the shortest usually traveled 
route in relation to section 126 of the National Defense Act, as amended, author- 
izing travel allowance to enlisted men upon discharge, etc., this Office may not 
approve a change in Navy Travel Instructions which would establish the route of 
travel with actual ports of entry and/or departure as the shortest usually trav- 
eled route where travel is in fact performed and a different route between the 
same points in another similar case where no travel whatever is to be performed. 
Assistant Comptroller General Yates to the Secretary of the Navy, 


April 22, 1949: 


Reference is made to your letter of August 2, 1948, with enclosure 
dated May 3, 1948, from the Deputy Chief of Naval Personnel relative 
to the question of travel allowance payable to enlisted personnel under 
the circumstances set forth in questions (1) to (5), separately treated 
hereunder. Also, in view of the comments by the Deputy Chief of 
Naval Personnel, you request that the decision of this Office dated 
February 26, 1948, B-72092, be reconsidered. 

The conclusions reached in the decision to which you refer were 
based upon the information available to this Office at that time. How- 
ever, on the basis of additional evidence received from the carriers 
involved as well as the steamship passenger schedules which appear 
in the February 1949 issue of the Official Railway Guide, the examples 
discussed in the decision of February 26, 1948, are further considered 
and the conclusions thereof affirmed or modified as indicated. 

It appears that the uncertainty connected with the question of de- 
termining the amount properly payable as a travel allowance arises 
mainly in those cases where both points of travel are outside the con- 
tinental limits of the United States. The purpose of the travel allow- 
ance law (section 126 of the National Defense Act, as amended by 
section 21 of the act approved August 2, 1946, 60 Stat. 856) is to 
enable the enlisted person to return to one of the places designated in 
the statute and to accomplish that result the act prescribes a money 
allowance of 5 cents per mile for the distance from place of discharge 
or release from active duty to any one of the authorized points. The 
law, however, further prescribes that “For sea travel involved in 
travel between place of discharge or release from active duty and 
place to which travel is authorized only transportation in kind and 
subsistence en route shall be allowed.” For land travel between 
place of discharge or place of release from active duty and the place 
to which travel allowance is authorized an enlisted person is entitled 
to a money allowance at the rate of 5 cents a mile. Such an allowance 
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is payable for land travel in or through a foreign country as well as 
for land travel within the continental limits of the United States. 
25 Comp. Dec. 950. However, except as otherwise specifically pro- 
vided by law (see answer to question 2, infra) only transportation 
in kind and subsistence en route are authorized for sea travel. 

The travel allowance statute does not within itself outline or es- 
tablish the basis for determining the route of travel between the au- 
thorized points. However, in all cases of travel at public expense 
computation should be via the shortest usually traveled route involv- 
ing the lesser expense to the Government and this principle has been 
applied in the computation of travel allowance. 17 Comp. Dec. 561. 
Also, there is for consideration in this connection the provision con- 
tained in the act of March 3, 1909, 35 Stat. 774 (34 U. S. Code 977), 
which provides that: 

The settlement of all traveling expense claims, where the payment of such 
is authorized by existing law, and the determination of distances and of what 
constitutes the shortest usually traveled route in the meaning of laws relating 


to traveling allowances, shall accord to such rules as the Secretary of the Navy 
may prescribe, 


and the act of October 29, 1942, 56 Stat. 1011 (34 U. S. Code 899), 
providing as follows: 

Payment and settement of mileage accounts of officers and travel allowance 
of enlisted men of the Navy, Marine Corps, and Coast Guard, regular and reserve, 
shall be made in accordance with distances and deductions computed over routes 
established and published in mileage tables prepared pursuant to the provisions of 
section 870 of Title 10. 

Except for cases falling within the provisions of the latter act, the 
determination of distances and what constitutes the shortest usually 
traveled route would appear to be governed by the 1909 statute. 
Presumably, therefore, the instructions relating to the method of 
computation of travel allowance contained in paragraph 7502, Navy 
Travel Instructions, Change No. 2, May 1947, which were considered 
in the decision of February 26, 1948, were published by the Navy 
Department pursuant to statutory authority, including the provisions 
of the 1909 act, quoted above. 

In connection with the comments in paragraph 7 of the letter dated 
May 8, 1948, from the Deputy Chief of Naval Personnel, examples (a) 
to (f), in the decision above referred to, are further considered below. 


(a) Individual enlisted at Kodiak, Alaska, and was subsequently discharged 
at Tsingtao, China. 


The American Mail Line, Limited, has advised this Office that 
passenger vessels of American registry are now operating on a normal 
and regular schedule from Seattle, Washington, and Portland, Oregon, 
to ports in China including direct service to Tsingtao. Inasmuch as 
it further appears that commercial steamship service is available via 
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vessels of the Alaska Steamship Company from Seattle to Kodiak, 
Alaska, only sea travel is involved between Tsingtao, China, and 
Kodiak, Alaska. Hence, as indicated in the decision of February 26, 
1948, no travel allowance is payable. 

(b) Individual enlisted at Adak, Alaska, and was subsequently discharged at 
Pearl Harbor, T. H. 

Since frequent and regular commercial passenger transportation 
for direct travel by sea is not now available between Hawaii and 
Alaska or between Hawaii and Seattle it appears the shortest route 
of travel between Honolulu, T. H., and Adak, Alaska, is by way of 
San Francisco, California, and Seattle, Washington. Land travel 
is necessary between San Francisco and Seattle as there is no present 
coastwise passenger steamship service between these two points. Ac- 
cordingly, travel allowance is payable for land travel from Pearl 
Harbor to Honolulu and from San Francisco to Seattle. All other 
travel between the termini involved is sea travel. It appears that 
any surface travel to or from Adak must be performed by water al- 
though that point may not presently be served by regularly scheduled 
commercial passenger carrying vessels. The conclusion reached with 
respect to example (b) is modified accordingly. (See example (c) 
below as to the applicability of the act of June 12, 1906.) 


(c) Individual enlisted at Adak, Alaska, and was subsequently discharged at 
Kodiak, Alaska. 

The act approved June 12, 1906, 34 Stat. 247 (10 U. S. Code 748), 
provides in part as follows: 

* * * but for the purpose of determining allowances for all travel under 
orders, or for officers and enlisted men on discharge, travel in the Philippine 
Archipelago, the Hawaiian Archipelago, the home waters of the United States, 
and between the United States and Alaska shall not be regarded as sea travel 
and shall be paid for at the rates established by law for land travel within the 
boundaries of the United States. 

It is well established that the termini of the journey are determi- 
native as to whether the travel comes within the territory designated 
in the act quoted above. See Moore v. United States, 58 C. Cls. 475. 
In example (a), travel is between a point in China and one in Alaska. 
In example (b), travel is between Pearl Harbor, T. H., and Adak, 
Alaska. In this example travel is between Adak and Kodiak, both 
in Alaska, and such travel as well as the travel in examples (a) and 
(b) does not constitute travel between the United States and Alaska. 
Therefore, the provisions of the 1906 act are not for application. 
However, an enlisted person transferred to San Francisco from an 
overseas point and discharged at San Francisco would be entitled, 
under the provisions of the 1906 act, to travel allowance computed as 
for land travel from San Francisco to the place in Alaska to which 











Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 607 


travel allowance is payable, provided, of course, that the stated points 
of travel between the United States and Alaska are in fact the true 
termini of the journey. 

Paragraph 7502-3, Navy Travel Instructions, provides as follows: 

Score or LAND TrAver. Travel in the Philippine Archipelago and travel 
between points in any of the following will be considered land travel: United 
States, Alaska, Canada, Mexico, and Newfoundland. 

It is stated by the Deputy Chief of Naval Personnel in his letter of 
May 3, 1948, that the Navy Department interprets said instructions as 
applying to travel wholly within one of those countries or from one 
to another of said countries. No statutory authority has been located 
which could form a basis for said instructions insofar as travel by 
water is concerned. ‘There appears no authority to consider travel 
between any two points in Alaska, such as travel between Adak and 
Kodiak, as land travel when in fact surface travel between such places 
may only be performed by means of water transportation. Likewise, 
where the shortest usually traveled route, as determined in accordance 
with instructions relating to such travel, is by water between a point 
in Alaska and a point located in Canada, Mexico, or Newfoundland, 
or between two points both of which are located within one of the said 
countries, or between a point in one of those countries and a place in 
another of said countries, there is no statutory basis to consider such 
travel as land travel. The provisions in the act of June 12, 1906, 
that for the purpose of determining allowances for all travel under 
orders, including enlisted men on discharge, travel between the United 
States and Alaska shall not be regarded as sea travel and shall be paid 
for at the rates established by law for land travel within the boundaries 
of the United States are not applicable in any case unless the termini of 
such travel are in fact located in Alaska and in the United States. 
The term “home waters of the United States,” as used in the 1906 act, 
in connection with travel allowances does not extend to travel by water, 
whether coastwise or not, unless both points of travel are in fact 
located within the continental limits of the United States. Cf. 4 
Comp. Gen. 25. 

As indicated in example (b), above, information before this Office 
is to the effect that commercial water transportation for passengers 
is not now available between Adak and Kodiak, Alaska. However, 
transportation between these two places is presumably available by 
private or Government-operated ships and since no land travel is 
involved and both points of travel are in Alaska no travel allowance 
is payable. 


(d) Individual enlisted at Argentia, Newfoundland, and was subsequently 
discharged at Pearl Harbor, T. H. 
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In connection with this example the availability at the present time 
of commercial passenger water transportation from Honolulu, T. H., 
to St. Johns, Newfoundland, by way of San Francisco, California, and 
New York, New York, has been verified. Service between San Fran- 
cisco and New York is now offered by the American President Lines 
and Furness Lines operate on regular schedule between New York, 
New York, and St. Johns, Newfoundland. Inasmuch as the place to 
which entitled to travel allowance—Argentia, Newfoundland—is in a 
foreign country and the place of discharge is Pearl Harbor, T. H. (see 
paragraph 7502-2c, Navy Travel Instructions), the computation of 
travel allowance is based on the instructions contained in paragraph 
7502-5, Change 2, May 1947, Navy Travel Instructions, which as 
previously stated is to be viewed as outlining the basis for determining 
the route in such instances. The said regulation provides as follows: 

COMPUTATION BETWEEN FoREIGN Localities. When the place to which entitled 

to travel allowance is in a foreign country and the place of discharge, release, 
or expiration of enlistment is also in a foreign country, travel allowance is pay- 
able for land travel from the place of discharge or release to the nearest port 
of departure of commercial transportation for the foreign country in which the 
place to which travel allowance is payable is located, and from the port in that 
foreign country nearest the place to which travel allowance is payable, except 
that all travel between points in any two of the countries as specified in subpar. 3 
will be considered land travel. However, when either the place of discharge 
or release or the place to which travel allowance is payable is not inland and the 
usual mode of travel between that place and the nearest port of departure or 
entry is by water, as indicated in the Official Mileage Tables, travel allowance 
will not be allowed for this portion of the travel. 
Consequently, the only land travel involved between termini via 
such a route is that from Pearl Harbor to Honolulu, T. H., and from 
St. Johns, Newfoundland, to Argentia, and travel allowance is pay- 
able on that basis. The conclusion reached in connection with ex- 
ample (d) is affirmed. 


(e) * *# *. 


The conclusion in the decision of February 26, 1948, as to this ex- 
ample appears to be consistent with Navy practice. 

(f) Individual enlisted at Pearl Harbor, T. H., and was subsequently dis- 
charged at London, England. 

Information before this Office from which it was concluded in the 
decision of February 26, 1948, that commercial transportation was 
available directly to London, England, from New York, New York, 
has now been corrected to show that such commercial service is avail- 
able only as far as Southampton, England. Therefore, travel allow- 
ance is properly payable for the distance between Pearl Harbor and 
Honolulu, T. H., and between Southampton and London, England, 
representing the land travel involved by the shortest usually traveled 
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route between termini computed in accordance with paragraph 7502-5, 
Navy Travel Instructions. See example (d) above. Example (f) 
is modified accordingly. 

The questions contained in your letter of August 2, 1948, are con- 
sidered in numerical order. 


(1) In those cases where discharge from the service is effected and travel is 
actually to be performed, with sea travel being involved, it would appear proper 
to pay travel allowance based cn actual ports of departure and/or arrival when 
such ports are actually determined and transportation is provided by compe- 
tent authority. Will a change in U. S. Navy Travel Instructions to accomplish 
this purpose meet with the approval of the Comptroller General of the United 
States? 

The travel allowance now provided by law accrues to an enlisted 
person upon discharge, except by way of punishment for an offense, 
upon retirement, or upon release from active duty and is payable, 
under such regulations as the head of the department concerned may 
prescribe for personnel under his jurisdiction, at the rate of 5 cents per 
mile for the land distance from place of discharge or release from 
active duty to any one of the places authorized in section 126 of the 
National Defense Act, as amended, supra. The allowance is payable 
for land travel involved via the shortest usually traveled route to be 
determined in accordance with the instructions of the Secretary of 
the Navy. Whether or not a man performs travel incident to his 
discharge or other change of status for which travel allowance is au- 
thorized does not change his right to a travel allowance otherwise 
properly due, The amount of travel allowance accruing between any 
two given points should be the same whether or not travel is per- 
formed and should be dependent upon only the amount of land travel 
involved via the shortest usually traveled route between such places 
at the time of discharge or other pertinent change of status. 

The adoption of regulations to secure a greater degree of uniformity 
as well as to simplify the computation in all such cases was approved 
in a decision to the Secretary of the Navy dated July 27, 1935, A-63149, 
15 Comp. Gen. 84, authorizing certain ports of entry for discharges 
accomplished in designated zones or areas based on the assumption 
that transportation would in every case be available to any of the 
ports so prescribed for discharges accomplished in the particular zone 
orarea. It was pointed out in the cited decision that— 


* * * Aithough this method of computation is arbitrary as compared with 
a computation based on facts as to actual available Government transportation 
at the time, it is probable that where a sufficient number of ports are designated 
to cover the principal usually traveled routes between the points involved, the 
result will not vary in any considerable amount from computations based on 
the existing rule and will simplify the computation. 


Prior thereto, determination of the route to be used was dependent 
upon the availability of Government and/or commercial transpor- 
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tation for sea travel as well as the comparative cost to the Govern- 
ment over such routes. The route involving the lesser total expense 
to the Government was considered to be the shortest usually traveled 
route and travel allowance was payable for the land part of such a 
route. Since then, however, in cases involving travel to or from 
the United States (with the exception of travel to or from Alaska, 
Canada, Mexico, or Newfoundland), Navy Travel Instructions have 
provided that entry or departure from the United States should be 
via designated points on the East and West coasts as applicable to 
che circumstances of the individual case. In effect, this served to 
determine any such route as the shortest usually traveled route be- 
tween the termini of the journey. With the possible exception of 
making no provision for consideration of Government transportation 
for sea travel, where Government transportation is actually available, 
Navy Travel Instructions have remained unchanged in respect to 
cases involving travel between foreign countries providing, generally, 
that travel allowance is payable for land travel to the nearest port 
of departure of commercial transportation for the foreign country 
in which the place to which travel allowance is payable is located and 
for land travel from the port in that foreign country nearest the 
ultimate designation, such route being considered as the shortest 
usually traveled route. 

In those cases of discharge and where travel is actually to be per- 
formed with sea travel involved, question (1) suggests a change in 
Navy Travel Instructions to permit payment of travel allowances 
based on actual ports of departure and/or arrival when such ports 
«re actually determined and transportation is provided by compe- 
tent authority. Ifthus changed, the Navy Travel Instructions would 
then lack a standard upon which to compute travel allowances since 
there would be no basis contained within the structure of the regula- 
tions, or otherwise, to permit a determination as to what constitutes 
the shortest usually traveled route between any two points of travel 
where sea travel is involved. Under existing law, this Office may 
allow only the travel allowance upon discharge or release from active 
duty which is properly payable between the termini of the journey, 
without regard to actual ports of departure and/or arrival and, hence, 
the suggested change in the regulations would not meet with the 
approval of this Office. 

(2) Is travel allowance payable as for land travel for the entire distance 
from a starting point (place of discharge or release) in the United States to 
destination in Alaska even though a change of steamers or transfer from a 
steamer to other modes of transportation in Alaska may be involved, or should 


the payment be restricted to the first port of entry or place of transfer in 
Alaska? 





~<a fi oe ee 6 


A 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 611 


The act of June 12, 1906, 34 Stat. 247, quoted above, provides, 
inter alia, that travel between the United States and Alaska shall not 
be regarded as sea travel and shall be paid for at the rates established 
by law for land travel within the boundaries of the United States. 
Under example (c), above, it was pointed out that the termini of 
the journey are determinative as to whether or not the travel comes 
within the scope of the cited act. Upon discharge or release from 
active duty an enlisted person is faced with only one journey, namely, 
from the place of his discharge or release from active duty to the 
place to which travel is authorized by law. When the place to which 
entitled to travei allowance is in the United States and the place of 
discharge or release from active duty is in Alaska, or vice versa, the 
termini of the journey are within the respective geographical areas 
specified in the 1906 act and, therefore, none of the travel from start- 
ing point to destination is to be regarded as sea travel. The shifting 
from one vessel to another, or to a different mode of transportation 
en route, does not make two journeys out of one. Hence, in such a 
case travel allowance is properly payable as for land travel for the 
entire distance from starting point to destination even though a 
change of steamers or transfer from a steamer to some other mode 
of transportation en route may be necessary. 

(3) Is travel allowance payable as for land travel for the entire distance 
when the travel is wholly between two points in Alaska, regardless of the 
means of travel required, or would such payment be contingent upon the means 
of travel required? 

The provisions of the act of 1906, 34 Stat. 247, relating to travel in 
the home waters of the United States or between the United States and 
Alaska are not applicable to travel in Alaska in cases where the two 
points between which travel allowance is to be computed are both lo- 
cated in that Territory. Whether such travel is land travel for which 
a money allowance of 5 cents per mile is payable or sea travel for which 
only transportation in kind and subsistence en route are authorized is 
primarily dependent upon the relative locations of the respective 
termini and the mode of surface transportation available between those 
points. <A travel allowance between Seward and Fairbanks, Alaska, 
is obviously to be computed as for land travel, the said two points 
being on the mainland and directly connected by the Alaska Rail- 
road. However, as indicated in examples (b) and (c), surface travel 
to or from Adak must be by water and, hence, travel from Adak to 
other Alaskan islands or to points on the mainland of Alaska must, 
unless required by statute to be treated as land travel (see question 2, 
above), be computed as sea travel. 

(4) Is travel allowance payable as for land travel for the entire distance 


when one of the points involved is in Mexico, Canada, or Newfoundland and the 
other point is in Alaska? 
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In nearly all cases of travel to or from a point in Alaska and a point 
located in Canada or in Newfoundland or Mexico, surface transporta- 
tion would necessarily be by water between Alaska and Vancouver, 
B. C., or Seattle, Washington. Whether travel to or from Vancouver 
or Seattle and the terminus located in Canada, Newfoundland, or 
Mexico is land travel or sea travel is dependent upon the mode of sur- 
face transportation between such points via the shortest usually trav- 
eled route as determined in accordance with applicable Navy Travel 
Instructions issued pursuant to the statutory authority contained in 
the act of March 3, 1909, 35 Stat. 774. Since, for reasons previously 
stated, the provisions of the act of June 12, 1906, 34 Stat. 247, would 
not be for application, no part of any such route which is in fact 
sea travel may be treated as land travel for the purpose of computing 
travel allowance. A travel allowance in such cases is payable only 
for the land portion of the journey via the shortest usually traveled 
route between the termini involved. 

(5) Will a change in U. S. Navy Travel Instructions, so as to authorize the 
use of the specific ports specified in Paragraph 7502-4, in those instances where 
the travel is not to be performed, for the reasons and under the conditions of 


travel stated in paragraphs 10 and 11 of the enclosed letter, meet with the ap- 
proval of the Comptroller General? 


Paragraphs 10 and 11 referred to in this question are as follows: 


10. A further problem is involved in determining the extent of land travel 
when one of the points involved is outside the North American Continent and the 
other point involved is in Mexico, Canada, Alaska, or Newfoundland. In practi- 
cally all of these cases travel through or within a portion of the United States 
would be required due to the absence of more direct transportation. This is 
particularly true with respect to Alaska. Present instructions are inadequate to 
enable complete determinations in this respect. 

11. It is evident that the basic law contemplates that the determination of 
travel allowances in instances where the travel is not performed shall be based 
on the same factors that are involved where the travel is performed. In other 
words, the same routes should apply in both instances. For these reasons, and 
in order to establish a uniform and equitable basis for determining travel allow- 
ances due in instances specified in paragraph 10, it is proposed to change the pro- 
visions of the U. S. Navy Travel Instructions so as to authorize the use of the 
specific ports specified in paragraph 7502—4 of those instructions in those instances 
where the travel is not to be performed. Decision is requested as to whether such 
a change will meet with the approval of the Comptroller General. 


Paragraph 7502-4, Navy Travel Instructions, prescribes the ports 
of New York, New York, and New Orleans, Louisiana, on the East 
eoast and Wilmington and San Francisco, California, on the West 
coast as ports of entry or departure to or from the United States in 
certain designated cases where one terminus for travel allowance pur- 
poses lies within the United States and the other terminus is outside 
the United States and not in Alaska, Canada, Newfoundland, or 
Mexico. The paragraph further provides that, of the two possible 
ports of entry or departure for any particular discharge or expiration 
of enlistment, the one which involves the lesser amount of land travel 
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in the United States will be used. In question (5), it is suggested 
that where no actual travel is to be performed the use of the ports 
listed in paragraph 7502-4, as the basis upon which to compute travel 
allowance, be extended to include those cases where one of the points 
of travel is in Alaska, Canada, Newfoundland, or Mexico, and the 
other point is neither in any of the foregoing nor in the United States. 
In question (1), it is proposed, without limitation, that where travel 
is to be performed the actual route of travel be used and travel allow- 
ance computed on the basis of the actual ports of departure and/or 
arrival when such ports are actually determined and transportation is 
provided by competent authority. It is not believed these two pro- 
posals properly can be reconciled and at the same time attain and 
establish a uniform and equitable basis for determining travel allow- 
ances. Computation of travel allowance rests on the same factors 
whether travel is to be performed or not and must be based on the 
shortest usually traveled route between termini as such route is de- 
termined under the authority contained in the act of March 3, 1909, 
35 Stat. 774. That act provides that what constitutes the shortest 
usually traveled route in the meaning of the laws relating to traveling 
allowances shall accord with such rules as the Secretary of the Navy 
may prescribe. There appears no authority to consider the route of 
travel with actual ports of entry and/or departure as the shortest 
usually traveled route where travel is in fact performed and a different 
route between the same points in another similar case merely because no 
travel whatever is to be performed. 

The following two illustrations will serve to demonstrate at least one 
of the difficulties which will arise and the impossibility of a uniform 
travel allowance accruing under the proposals contained in questions 
(1) and (5). Inasituation where one point is located in England and 
the other in Quebec, and assuming that commercial or Government 
transportation is available and furnished directly between those 
places, the person performing travel would be entitled only to trans- 
portation in kind and subsistence en route for the entire journey by 
sea, no land travel being required or necessary via such a route. 
However, as to the enlisted person who is to perform no travel what- 
ever, the proposal involved in question (5) would require that the 
port of New York, New York, be used as port of entry on the Atlantic 
seaboard with resulting computation of travel allowance as for land 
travel from that point to the Canadian terminus. 

Considering the situation presented where the points of travel are 
located in Kodiak, Alaska, and Tsingtao, China (see example (a), 
above), it will be seen that the enlisted man who performs travel would 
be furnished transportation in kind and subsistence en route for the 
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entire journey, whereas the enlisted person who is not to perform any 
travel whatever, as in the case of an extension of first enlistment, 
would have his travel allowance computed by way of San Francisco, 
California. In the absence of commercial coastwise shipping travel 
between San Francisco and Seattle would necessarily be by land and 
hence the said enlisted man’s travel allowance would be computed as 
for land travel for that portion of such a route. 

From the viewpoint of uniformity and to maintain a simplified basis 
of computation it would appear essential that regulations governing 
payment of travel allowances should avoid a double standard permit- 
ting travel allowance te be computed on one basis for the man who is 
to perform travel and in another case involving the same points on an 
entirely different basis solely because no travel is to be performed. 
The travel allowance law authorizes a money allowance of 5 cents per 
mile for land travel and transportation in kind with subsistence en 
route for sea travel and the act of March 3, 1909, 35 Stat. 774, appears 
to vest ample authority in the Secretary of the Navy to establish what 
constitutes the shortest usually traveled route. The proposal in 
question (5) would obviously result in payment of a travel allowance 
for hypothetical land travel in the two instances above illustrated, 
and, possibly, also in a majority of cases involving travel to or from 
Alaska, Canada, Newfoundland, or Mexico and points neither in those 
geographical areas nor in the United States. See 15 Comp. Gen. 84. 
Accordingly, for the reasons stated the suggestions advanced in ques- 
tion (5) may not be approved. 


[B-82789] 


Gasoline and Oil—Purchases Without Regard to Fiscal Year 
Appropriation Restrictions 


The word “fuel’’ as used in the act of June 30, 1921, making an exception to the 
fiscal year appropriation limitation restrictions of section 3679, Revised Statutes, 
as amended, by authorizing the Secretary of War to enter into contracts and to 
incur obligations for fuel in sufficient quantities to meet the requirements for one 
year without regard to the current fiscal year, may be regarded as including 
gasoline and petroleum fuel products, so that procurements of such products may 
be made under contracts entered into without regard to the fiscal year basis. 


Comptroller General Warren to the Secretary of the Army, April 


22, 1949: 


Reference is made to letter dated January 4, 1949, from the Assistant 
Secretary of the Army, asking whether the word “fuel” in the act of 
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June 30, 1921, 42 Stat. 78, 31 U. S. C. 668, may be construed to include 
gasoline and other petroleum products, in order to permit all petro- 
leum products for the three departments of the Military Establish- 
ment to be procured by the Armed Services Petroleum Purchasing 
Agency under contracts entered into without regard to a fiscal year 
basis. 

It is stated in the letter that the Department of the Navy is per- 
mitted to waive strict adherence to a fiscal year basis in the purchase of 
such products through use of its “stock fund,” and that the adoption 
and use of the procurement procedure set forth in the act of June 30, 
1921, to the purchase of all petroleum products would be in the interest 
of the United States in that it would assure uniformity in the purchase 
of such products by the three services of the Military Establishment, 
would reduce the administrative work load and afford the petroleum 
industry better opportunity to plan refinery and distribution pro- 
grams to the advantage of both the military and the civilian economy, 
and would permit planning so as to take advantage of business 
seasonal variations in both availability of products and price. 

However, it is stated that, because the legislative history of the act 
indicates that the Congress had in mind contracts for the purchase of 
coal, the Department of the Army has purchased only coal on contracts 
for fuel made without regard to the fiscal — basis. 

Section 3679, Revised Statutes, 31 U. S. C. 665, provides, in part, 
as follows: 

No executive department or other Government establishment of the United 
States shall expend, in any one fiscal year, any sum in excess of appropriations. 
made by Congress for that fiscal year, or involve the Government in any contract 
or other obligation for the future payment of money in excess of such appropria- 
tions unless such contract or obligation is authorized by law. * * 

The act of June 30, 1921, 42 Stat. 78, supra, makes an exception to 
this general rule, as follows: 

When, in the opinion of the Secretary of War, it is in the interest of the 
United States so to do, he is authorized to enter into contracts and to incur 
obligations for fuel in sufficient quantities to meet the requirements for one year 
without regard to the current fiscal year, and payments for supplies delivered 
under such contracts may be made from funds appropriated for the fiseal year 
in which the contract is made, or from funds appropriated or which may be 
appropriated for such supplies for the ensuing fiscal year. 

The legislative history of the latter act discloses that the provision 
was inserted as a result of recommendations made by a Senate investi- 
gating committee inquiring into the coal situation. See page 502, 
Hearings on Army Appropriation for 1922, House. But the Con- 
gress phrased the provision using the broader term, “fuel.” Even 
at that time the term “fuel” was understood generally to include 
commodities other than coal, although since then petroleum products 
have replaced coal as fuel to an increasing extent. And while not 
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expressly set out in the Hearings, supra, there are indications therein 
that the circumstances which moved the investigating committee to 
make its recommendation, and the Congress to enact the provision, 
were similar to the considerations which now engender your desire 
to purchase petroleum products without regard to the fiscal year basis, 
for example, the ability to purchase a full year’s supply upon the most 
advantageous seasonal market. Had the Congress intended the statute 
to relate only to coal it would have been a simple matter to have made 
such intention clear by using the word “coal” instead of the word 
“fuel.” And when it is remembered that one of the objects of the 
statute was to effect economies in procurement and administration it 
seems obvious that to place an extremely narrow meaning on the word 
“fuel” would, in a large measure—particularly under present day con- 
ditions—thwart the very purposes of the statute. 

Under the circumstances you are advised that the word “fuel” as 
used in the act of June 30, 1921, properly may be construed as includ- 
ing gasoline and petroleum fuel products. 


[B-83649] 


Medical Treatment—Veterans—Commencement of Reduc- 
tion in Retired Pay 


The provisions of section 1 of the act of August 8, 1946, authorizing the continu- 
ance of any retired pay during the six months following the month of initial 
admission of a veteran without dependents to a Veterans’ Administration hos- 
pital for treatment, etc., before such pay is reduced, do not require that the 
veteran be in receipt of a monetary benefit upon admission or during the follow- 
ing six months. so that the retired pay of a veteran who was hospitalized for 
more than seven calendar months prior to the effective date of his retired pay 
is subject to reduction from its effective date while the veteran is receiving such 
treatment or care. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
April 25, 1949: 


There has been considered your letter of February 9, 1949, with 
enclosures, requesting a decision as to the effective date of the appli- 
cation of section 1 of the act of August 8, 1946, 60 Stat. 908, in the case 
of Ensign Frank Budinscak, Jr., USNR, Retired. 

Section 1 of the act of August 8, 1946, 60 Stat. 908, insofar as here 
pertinent, provides as follows: 

That (A) (1) where any veteran having neither wife, child, nor dependent 
parent is being furnished hospital treatment, institutional or domiciliary care 
by the Veterans’ Administration, any pension, compensation, or retirement pay 


otherwise payable shall continue without reduction until the first day of the 
seventh calendar month following * * * the month of admission of such 
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veteran for treatment or care * * *, If treatment or care extends beyond 
that period, the pension, compensation, or retirement pay, if $30 per month or 
less, shall continue without reduction, but if greater than $30 per month, the 
pension, compensation, or retirement pay shall not exceed 50 per centum of the 
amount otherwise payable or $30 per month, whichever is greater: Provided, that 
if such veteran is discharged from such treatment or care upon certification by 
the officer-in-charge of the hospital, institution, or home, that maximum benefits 
have been received or that release is approved, he shall be paid in a lump sum 
such additional amount as would equal the total sum by which his pension, com- 
pensation, or retirement pay has been reduced under this section: * * * 
[Italics supplied. ] 

It is indicated that Ensign Budinscak, a reserve officer, without 
dependents, in an inactive duty status, was admitted on June 23, 1947, 
to the Naval Hospital, St. Albans, New York, as a Veterans’ Adminis- 
tration emergency patient and transferred, on August 26, 1947, to the 
Veterans’ Administration Hospital, Sunmount, New York, where he 
has remained as a patient (at least until October 6, 1948). It further 
appears that pursuant to findings of a Board of Medical Survey, ap- 
proved by the Bureau of Naval Personnel on October 20, 1947, the 
officer was authorized to appear on November 10, 1947, before the 
Naval Retiring Board, Washington,D.C. By your letter dated March 
17, 1948, to Ensign Budinscak, a copy of which was enclosed with your 
letter to this Office, the officer was advised that the Naval Retiring 
Board found him permanently incapacitated for active service by 
reason of physical disability incurred as a result of an incident of the 
service while on active duty. The proceedings and findings of the 
Naval Retiring Board were approved by the President and the officer 
was transferred to the retired list, effective March 1, 1948. 

The specific question upon which a decision is requested is whether 
the provisions of section 1 (A) of the act of August 8, 1946, quoted 
above are applicable in the case of Ensign Budinscak (a) from March 
1, 1948, since the officer had then been in a Veterans’ Administration 
hospital more than 7 calendar months prior to March 1, 1948; or (b) 
from September 1, 1948, the first day of the seventh calendar month 
following the month in which the right to retired pay at the rate of 
$157.50 accrued. 

It is clear from the language employed in the statute, as well as in 
the history of the legislation, that any veteran without dependents, 
who is furnished hospital treatment, institutional or domiciliary care 
by the Veterans’ Administration, shall suffer no reduction of any 
pension, compensation, or retired pay during the six months following 
the month of his initial admission for treatment or care, or until 
March 1, 1947, whichever is later. 

The use of the phraseology “any pension, compensation, or retire- 
ment pay otherwise payable shall continue without reduction,” does 
not carry with it the connotation that the veteran must be in receipt of 
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a monetary benefit upon his admission to a facility or during the six 
months next following such admission, in order to come within the 
purview of the statute. The provision relating to the reduction of 
any pension, compensation, or retirement pay has specific application 
to “any” amount so received after the veteran has been furnished 
hospita] treatment, institutional or domiciliary care for six months. 

Since it appears that Ensign Budinscak has been in a Veterans’ 
Administration hospital more than 7 calendar months prior to the 
effective date of his retired pay, such pay is subject to reduction from 
its effective date, March 1, 1948, under the quoted provisions of the 
act of August 8, 1946, supra. Your question is answered accordingly. 


[ B-84428 J 


Contracts—Damages—Liquidated—Delays Due to Ad- 
verse Weather Conditions 

Under a demolition and restoration contract providing for the assessment of 
liquidated damages for delay in performance, but not containing any provision 
for excusing the contractor for delays in performance for any cause, adverse and 
inclement weather conditions causing delay in performance—being merely a part 
of the general hazard assumed by the contractor in connection with performance 
of the contract—may not be regarded as so abnormal, extraordinary, or unusual 
as to constitute an “act of God” so as to relieve the contractor from its contrac- 
tual obligation to pay the Government liquidated damages for the delay in 
performance. 

Comptroller General Warren to the Administrator of Veterans’ 


Affairs, April 25, 1949: 


I have your letter of March 9, 1949, with enclosures, wherein you 
request a decision as to whether W. R. Aldrich & Company of Alexan- 
dria, Louisiana, should be assessed liquidated damages on account of 
delay in performance under contract No. VA-27h-1887, dated 
September 15, 1947. 

Under the terms of the contract W. R. Aldrich & Company agreed 
to furnish all labor and equipment and perform all work required to 
completely demolish and restore the site of certain N. Y. A. buildings 
located on the reservation grounds of the Veterans’ Administration 
Hospital, Alexandria, Louisiana. It was specified that all salvaged 
material and debris resulting from the work should become the prop- 
erty of the contractor and should be completely removed from the site 
by the contractor, at his expense, unless otherwise permitted by the 
contract specifications. The contractor agreed to pay to the Govern- 
ment the sum of $4,555.52 for title to all salvaged material on an “as is, 
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where is,” basis and agreed to perform the demolition and restoration 
of site work required by the contract, as specified therein, for the 
consideration of $1,500. Paragraph 6 of the General Conditions pro- 
vided that the contractor would pay to the Government, by way of 
liquidated and ascertained damages, and not as a penalty, the sum of 
$10 for each calendar day beyond the performance limit of 180 calen- 
dar days which might be required to complete the contract, to compen- 
sate the Government for its delayed possession of the site. 

In your letter it is stated that although, under the terms of the con- 
tract, the work was to be completed by March 9, 1948, it actually was 
not completed until May 3, 1948, thus resulting in a delay of 55 days 
beyond the performance time specified in the contract. It is stated 
further that by letter dated January 23, 1948, the contractor advised 
that, up to that time, it had used its forces to remove the buildings at 
intervals between other jobs and expressed the opinion that the work 
would be completed prior to March 25, 1948, unless delayed as a result 
of wet weather. Also, it is stated that 20 days after the expiration 
of the contract performance period the contractor requested addi- 
tional time to compensate for delay due to unusually severe weather 
“for the past four months.” There was forwarded with your letter 
a copy of a memorandum dated February 15, 1949, wherein the supply 
officer at the Alexandria Hospital, the contracting officer, recom- 
mended that the contractor be relieved from the assessment of any 
liquidated damages for the reason that the delay in completion of per- 
formance of the work was due to weather conditions, it being stated 
that there were 67 days of adverse and inclement weather during per- 
formance whereas the delay in completion of performance was only 55 
days. 

Paragraph 6 of the instructions to bidders on the reverse of the bid 
form used in requesting bids (Standard Form 33, Revised) provided 
that in the event the contract contained a stipulation for liquidated 
damages, paragraph 4 of the Conditions, also on the reverse of the bid 
form, should be deleted and there should be substituted therefor the 
article entitled “Delays—Liquidated Damages,” quoted in paragraph 
5 of the directions on page 6, U. S. Standard Form No. 32. While 
there is nothing of record to show that the said paragraph 4 of the 
Conditions was deleted and the referred-to article substituted there- 
for, it may be pointed out that the said paragraph has to do generally 
with purchases against the contractor’s account and the collection 
of such excess costs as might result therefrom. Since the contractor 
was not declared in default of its contract, paragraph 4 of the Condi- 
tions clearly has no application to the situation here present. Thus, 
the contract as executed contains no provision for excusing the con- 
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tractor for delays in performance for any cause. Therefore, the 
question presented is whether performance was rendered impossible 
for the period of delay, or any part thereof, by “acts of God,” by the 
law, or by the Government. See Columbus Ry. & Power Co. v. 
Columbus, 249 U. S. 399, 412. None of the delay is shown, or even 
alleged, to have been caused by the law or the Government. On the 
contrary, the entire delay is reported to have been due to adverse and 
inclement weather conditions. However, such weather conditions are 
a part of the general hazard assumed by the contractor in connection 
with the performance of the contract and rainy weather is not classed 
as an “act of God,” unless so abnormal, extraordinary, or unusual and 
of such severity that it could not have been considered as foreseeable 
so as to be provided against in the contract. See Volume 2, Words 
and Phrases, Perm. Ed., “Act of God” 188; also, see 5 Comp. Gen. 595 
and 10 zd. 186. 

While the record in the present case shows that the precipitation 
during the period of performance of the contract work was high, it 
was not so unusual or extraordinary as to constitute an “act of God” 
so as to relieve the contractor from its contractual obligation to pay 
to the Government liquidated damages for the delay in performance. 
The right having vested in the Government to have performance 
strictly in accordance with the contract terms, no officer or official of 
the Government has authority to modify such terms unless in the 
interest of the Government. See Christie v. United States, 237 U.S. 
234 ; Shipman v. District of Columbia, 18 C. Cls. 291; Bausch & Lomb 
Optical Co. v. United States, 78 C. Cls. 584, 607, certiorari denied, 292 
U.S. 645. 

Accordingly, I have to advise that on the record now before this 
Office there is no authority to extend the time for performance and it 
necessarily follows that liquidated damages should be assessed against 
the contractor in accordance with the express terms of the contract. 
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[B-79466] 


Pay—Retired—Emergency Officers—Advancement on Re- 
tired List 


Under section 203 (a) of the act of June 29, 1948, authorizing the advancement 
on the applicable retired list of officers heretofore granted retirement pay under 
any provision of law to the highest temporary grade in which served satisfac- 
torily on active duty for not less than six months with retired pay computed on 
the basis of such higher rank, a former Army officer in receipt of emergency 
officers’ retirement pay pursuant to the act of’ May 24, 1928, who reentered the 
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active military service is entitled, upon restoration to the emergency officers’ 
retired list, to have his retirement pay computed on the basis of the highest 
temporary grade in which he performed satisfactory active service for six 
months or more. 

Assistant Comptroller General Yates to the Administrator of Vet- 
erans’ Affairs, April 26, 1949: 


Reference is made to a letter dated August 13, 1948, from the 
Executive Assistant Administrator, requesting a decision with respect 
to the retired pay to which Levens Day Williams, C-295,693, is en- 
titled as a former officer of World War I on the emergency officers’ 
retired list. 

It is stated that the former officer served satisfactorily for not less 
than six months on active duty between September 9, 1940, and June 
30, 1946, in a higher grade, having reentered active military service 
on August 13, 1942, at which time he was in receipt of emergency 
officers’ retirement pay under the provisions of the act of May 24, 
1928, 45 Stat. 735, as amended, for service during World War I as a 
captain, and that he was separated from his last period of service on 
November 22, 1946, with the rank of lieutenant colonel. It is not 
disclosed whether the “higher grade” in which he served satisfactorily 
for six months or more during the period specified was the grade of 
lieutenant colonel or the grade of major but in either event the prin- 
ciple involved would be the same. His name appears in the Official 
Army and Air Force Register, January 1, 1948, on the Emergency 
Officers’ Retired List of the Army of the United States. The question 
is presented as to whether he “may be restored to his emergency 
officer’s retirement pay at the rate prescribed by law for the higher 
grade” in view of the provisions of section 203 (a) of the Army and 
Air Force Vitalization and Retirement Equalization Act of 1948 
(Public Law 810, approved June 29, 1948), 62 Stat. 1085, which 
section provides as follows: 

Each commissioned officer of the Regular Army or of any reserve component 
of the Army of the United States, and each commissioned officer of the Regular 
Air Force or of any reserve component of the Air Force of the United States, 
heretofore or hereatfer retired or granted retirement pay under any provision 
of law shall be advanced on the applicable officers’ retired list to the highest 
temporary grade in which he served satisfactorily for not less than six months 
while serving on active duty, as determined by the cognizant Secretary, during 
the period September 9, 1940, to June 30, 1946, and shall receive retired pay at 
the rate prescribed by law, computed on the basis of the base and longevity pay 
which he would receive if serving on active duty in such higher grade: Provided, 
That retired pay of such highest grade shall be without credit for service on the 
retired list. 

Section 1 of the Emergency Officers’ Retirement Act of May 24, 
1928, 45 Stat. 735, as amended, 38 U. S. C. 581, provides in pertinent 
part: 
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All persons who have served as officers of the Army, Navy, or Marine Corps 
of the United States during the World War, other than as officers of the Regular 
Army, Navy, or Marine Corps, who during such service have incurred physical 
disability in line of duty, and who were on or before May 24, 1929, rated in 
accordance with law at not less than 30 per centum permanent disability by the 
Veterans’ Administration for disability resulting directly from such war service, 
shall, from date of receipt of application by the Administrator of Veterans’ 
Affairs, be placed upon, and thereafter continued on, separate retired lists, 
created as part of the Army, Navy, and Marine Corps of the United States, to 
be known as the emergency officers’ retired list of the Army, Navy, or Marine 
Corps of the. United States, respectively, with the rank held by them when 
discharged from their commissioned service, and shall be entitled to the same 
privileges as were on May 24, 1928, or may thereafter be provided for by law 
or regulations for officers of the Regular Army, Navy, or Marine Corps who have 
been retired for physical disability incurred in line of duty, and shall be entitled 
to all hospitalization privileges and medical treatment as were on May 24, 1928, 
or may thereafter be authorized by the Veterans’ Administration, and shall re- 
ceive from date of receipt of their application retired pay at the rate of 75 per 
centum of the pay to which they were entitled at the time of their discharge from 
their commissioned service, except pay under the Act of May 18, 1920: Provided, 
That all pay and allowances to which such persons or officers may be entitled 
under the provisions of this law shall be paid solely out of the military and naval 
compensation appropriation fund of the Veterans’ Administration, and shall be 
in lieu of all disability compensation benefits to such officers or persons eon 
in chapter 10 of this title, except as otherwise authorized herein * * 


It is well established that former officers of World War I whose 
names have been placed on the emergency officers’ retired list pursuant 
to the provisions of the act of May 24, 1928, have a status essentially 
different from that of retired officers of the Army or Navy and statu- 
tory provisions relating to retired officers of the Army and Navy 
generally have not been considered as applicable to officers on the 
emergency officers’ retired list unless the statute involved has specifi- 
cally so provided. 9 Comp. Gen. 8; éd. 221; 19 id. 676; 23 id. 102. 
As originally enacted, the Pay Readjustment Act of 1942, 56 Stat. 
359, contained no provision respecting members of the emergency 
officers’ retired list or the computation of their retired pay and in 
view of the specific provisions of the 1928 act, supra, regarding such 
computation, and the essential difference in status between persons on 
such retired list and retired military personnel generally, the said 
Pay Readjustment Act was not considered as having authorized any 
change in such retired pay. However, the Pay Readjustment Act was 
amended by the act of June 29, 1946, 60 Stat. 343, effective July 1, 
1946, to authorize increased rates of pay, including retired pay, and 
euch rates expressly were made applicable to persons on the emergency 
officers’ retired list by section 6 of the act, 60 Stat. 345, reading as 
follows: 


Hereafter the retired or retirement pay of any person whose name is borne on 
the emergency officers’ retired list of the Army, Navy, Marine Corps, or Coast 
Guard of the United States and who is entitled to receive retired or retirement 
pay shall, in lieu of being computed upon the basis of the pay to which he was 
entitled at the time of his discharge from his commissioned service, be computed 
upon the basis of the rate provided in the Pay Readjustment Act of 1942, as 
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amended by this Act, for an officer of corresponding grade who is credited with the 
same number of years of service for longevity purposes as the number with which 
such person is credited. 


An examination of the legislative history of H. R. 2744, which be- 
came the act of June 29, 1948 (Public Law 810), supra, shows that 
at the time the said bill was passed by the House of Representatives 
on March 10, 1948, section 203 (a) thereof provided for advancing on 
the retired list only commissioned officers of the “Regular Army or the 
Regular Air Force heretofore or hereafter retired under any provision 
of law” who had the required satisfactory service in a higher tem- 
porary grade during the period specified. The bill was referred to 
the Senate Committee on Armed Services and, after hearings on the 
matter, was favorably reported with proposed amendments which 
were adopted, and it was enacted into law as reported by the said Com- 
mittee. In explanation of the amendments, it was stated in the com- 
mittee report that the amendments to Title II of the bill were to 
“make it clear that the benefits of this section apply equally to members 
of the reserve components of the military services.” 

While the said section 203 (a) was not specifically made applicable 
to members of the emergency officers’ retired list, it broadly provides 
that “Each commissioned officer of the Regular Army or of any re- 
serve component of the Army of the United States * * * hereto- 
fore or hereafter retired or granted retirement pay under any pro- 
vision of law shall be advanced on the applicable officers’ retired list 
to the highest temporary grade in which he served satisfactorily for 
not less than six months while serving on active duty, as determined 
hy the cognizant Secretary,” during the period specified, and shall 
receive retired pay computed on the basis therein stated. Since 
former officers of the Army on the emergency officers’ retired list 
have been granted retired or retirement pay under the provisions of 
the act of May 24, 1928, supra, it appears that such former officers who 
subsequently have had the required satisfactory active commissioned 
service in a higher grade fall squarely within the comprehensive pro- 
visions of the said section 203 (a) and are entitled to have their retire- 
ment pay computed under such provisions. That is, the terms of 
such statute read in conjunction with the 1928 act seem clearly to re- 
quire the conclusion that such former officers are entitled to retirement 
pay at the rate of 75 per centum of the base and longevity pay which 
they would receive, excluding any credit for service on the retired list, 
if serving on active duty in the highest temporary grade in which 
satisfactory active service was performed for not less than 6 months 
during the period September 9, 1940, to June 30, 1946. 

Accordingly, in answer to your specific question, you are advised 
that from and after the effective date of section 208 (a), supra, the 
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former officer referred to in your letter is entitled to have his emer- 
gency officer’s retired pay so computed “on the basis of the base and 
longevity pay he would receive if serving on active duty” in the highest 
temporary grade (Army of the United States) in which he performed 
satisfactory active service for 6 months or more, as specifically de- 
termined by the Secretary of the Army, during the period specified 
in the statute. 


[B-82604] 


Statutes of Limitations—Effect on Rights of United States to 
Recover Overcharges Under the Communications Act of 


1934 


The provisions of section 415 of the Communications Act of 1934, requiring that 
actions at law for recovery of overcharges shall be begun or complaints filed 
with the Federal Communications Commission against carriers within one year 
from the time the cause of action accrues, and not after, are not applicable to 
claims of the Federal Government for refund of overpayments in the absence of 
specific statutory provisions to that effect. 

Comptroller General Warren to the Secretary of State, April 29, 


1949: 


Reference is made to letter dated December 28, 1948, from the Chief, 
Division of Finance, Department of State, transmitting on your 
behalf a letter dated June 4, 1948, from the Assistant Vice President, 
RCA Communications, Inc., Washington 6, D. C., wherein attention 
is invited to section 415 of the Communications Act of 1934, 48 Stat. 
1099, 1100, 47 U. S. Code 415, in connection with exception taken to 
voucher 756887, November 1945 account of G. F. Allen, relating to 
overcharges on certain messages sent in June 1945 to Berne, Switzer- 
land; Canberra, Australia; and Zurich, Switzerland. 

Section 415 of the Communications Act of 1934 provides in part: 

(c) For recovery of overcharges action at law shall be begun or complaint 
filed with the Commission against carriers within one year from the time the 
cause of action accrues, and not after, * * 

Apparently, RCA does not question the fact that overpayments may 
have been made on the involved voucher but calls attention to the 
fact that its records covering traffic now three years old are probably 
not available to verify the claim. In other words, the company ap- 
pears to imply that it might take the position that, since the Govern- 
ment’s claim for overpayments made on the said voucher was not 
filed within the period of limitation established in the Communications 
Act of 1934, the right to the refund is now barred. 
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With respect to such implied contention, it is to be observed that 
statutes of limitations, in the absence of specific statutory provisions 
otherwise, do not run against the Federal Government. In this con- 
nection, it was stated by the court in Missowri-Kansas-T exas RR. Co. 
of Texas v. United States, 62 C. Cls. 373, 377: 


* * * Unquestionably the rule is that it requires congressional actior 
clearly manifesting such a purpose before the United States can be bound by 
statutes of limitations. See United States v. Nashville Ry. Co., 118 U. S. 120, 125. 
It is said that “No laches can be imputed to the Government, and against it no 
time runs so as to bar its rights.”” See Thompson case, 98 U. S. 486, 488. The rule 
is not confined to statutes of limitations. In Kirkpatrick’s case 9 Wheat. 720, 
735, Mr. Justice Story, speaking for the court says: “The general principle is 
that laches is not imputable to the Government; and this maxim is founded not 
in the notion of extraordinary prerogative but upon a great public policy. The 
Government can transact its business only through its agents, and its fiscal 
operations are so various and its agencies so numerous and scattered that the 
utmost vigilance would not save the public from the most serious losses if the 
doctrine of laches can be applied to its transactions.” See United States v. Ameri- 
can Bell Telephone Co., 159 U. S. 548,554 * * §&, 
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([B-82874] 


Water—Drinking—Cost of Cooling as Expense of Sub- 
sistence 


The cost of ice for cooling drinking water, being a part of the aggregate cost of 
the water, is to be regarded as an expense of subsistence payable by the Govern- 
ment only if the actual expenses of subsistence are reimbursable, so that such 
cost may not be considered as reimbursable in the case of employees who were 
entitled to per diem in lieu of subsistence while in a travel status. 


Comptroller General Warren to Col. J. L. Person, Department of the 
Army, May 2, 1949: 

Reference is made to your letter of August 23, 1948, reference 
OVLVF, transmitted to this Office by second endorsement of January 
14, 1949, from the Office of the Chief of Engineers, reference ENGFA 
201 Civ., requesting a decision as to whether payment is authorized 
on a voucher stated in favor of Everett P. Scherer, 2124 Grinstead 
Drive, Louisville 4, Kentucky, in the amount of $3.40 covering reim- 
bursement of an amount expended by him from his personal funds 
for ice purchased by him as chief of a soils investigation crew for 
cooling drinking water for the use of the said crew. 

Attention is invited to the provisions of paragraph 5(c), Army 
Regulations 35-730, dated January 31, 1949, with respect to the 
proper routing of communications addressed to the Comptroller Gen- 
eral by disbursing officers. 

It is reported that during the period from June 1 to July 12, 1948, 
Mr. Scherer was in charge of a soils investigation party on temporary 
duty in connection with a flood wall stability test under construction 
in Cincinnati, Ohio, the entire party being paid per diem in lieu of 
subsistence; that from June 7 to July 2 the weather was “excessively 
hot, making the working conditions disagreeable”; that the water 
available from the regular supply was warm and unpalatable; and 
that Mr. Scherer purchased ice for cooling the drinking water, believ- 
ing that such action would increase the efficiency of the party. 

In 5 Comp. Gen. 90 it was held (quoting syllabus) : 

The purchase of drinking water under appropriations not specifically provided 
therefor may be authorized under the following circumstances only: 

Where an officer or employee is in a travel status and entitled to reimburse- 
ment of actual expenses of subsistence, subject to statutory limitation, reim- 
bursement of the expenses therefor as a part of the actual expenses of sub- 
sistence is authorized upon a showing of reasonable necessity therefor from the 
standpoint of the individual officer or employee. 

Where the purchase is for office use it is authorized as a charge under said 
appropriations only when there is shown to be (a) a necessity from the Gov- 
ernment’s standpoint to maintain a supply of drinking water in said office and 
(b) no other water fit for drinking purposes is available for said office without 
charge or at a lower cost. 

The said decision is based on the premise that, with respect to per- 
sonnel in a travel status, the cost of water is an expense of subsistence. 
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See, also, section 2 of the Subsistence Expense Act of 1926, 44 Stat. 689, 
defining subsistence as follows: 


The term “subsistence” means lodging, meals, and other necessary expenses 
incident to the personal sustenance or comfort of the traveler. 

The cost of cooling drinking water is to be.regarded as a part of 
the aggregate cost of the water and clearly is not to be paid by the 
Government unless the cost of the water is to be paid by the Govern- 
ment. 5 Comp. Gen. 201. 

For the reasons above indicated, it must be held that any necessary 
cost of drinking water incurred by personnel in a travel status is a 
part of the expense of subsistence, to be paid by the Government only 
if such personnel are entitled to reimbursement of actual expenses of 
subsistence, subject to statutory limitations. In the instant matter, 
the personnel involved were paid per diem in lieu of subsistence 
Therefore, payment on the said voucher covering the cost of ice for 
cooling drinking water is not authorized. 

The voucher and attached papers are returned herewith. 


[B-84497] 


Compensation—Within-Grade Salary Advancements—Eli- 


gibility Under Temporary Appointments to Excepted Posi- 
tions 


In view of the fact that the term “permanent positions” as defined by the Civil 
Service Regulations issued pursuant to the periodic within-grade advancement 
statute specifically excludes excepted positions filled by appointments designated 
as temporary, attorneys who served continuously in excepted positions under 
appointments designated as of temporary duration not to exceed two years, and 
who subsequently were given new appointments which clearly indicated them 
to be other than temporary, are not entitled to retroactive within-grade advance- 
ments for the period during which their appointments were of temporary 
duration. 


Comptroller General Warren to the Administrator, War Assets Ad- 
ministration, May 2, 1949: 

There has been considered letter of March 11, 1949, reference AGC, 
from the Associate Administrator, War Assets Administration, re- 
questing a decision whether certain attorneys of the Administration 
whose appointments were designated as “of temporary duration not to 
exceed two years,” and who have served continuously for various 
periods of time in their positions as attorneys without periodic within- 
grade salary advancements, are entitled to retroactive within-grade 
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salary advancements for the periods during which their appointments 
were designated as temporary. 

The letter refers to one particular employee who received a tem- 
porary appointment as an attorney, P-5, $5,180, effective June 17, 
1946, under Temporary Civil Service Regulation VIII, section 2, 
which authorized temporary appointments pending establishment of 
a civil service register. On or about May 1, 1947, the attorney’s ap- 
pointment, together with appointments of other attorneys of the War 
Assets Administration who did not have competitive civil service 
status and who were serving under temporary indefinite appointments 
under section 2.114 (a) of the Civil Service Regulations—which super- 
seded Temporary Civil Service Regulation VIII, section 2—were con- 
verted to excepted appointments under Schedule A (1) (iv) of the 
Civil Service Rules at the same grade and pay, with the notation on 
their appointments that “This appointment is of temporary duration 
not to exceed two years.” It is stated in said letter that all attorney 
appointments after May 1947 where the employees did not have com- 
petitive civil service status were made with the same limitation. The 
particular employee referred to above was transferred and reassigned 
on November 30, 1947, from attorney to attorney adviser at the same 
grade and pay, with the notation on his appointment that “Employee 
serving Schedule A-l-iv appointment which expires April 30, 1949, 
C. O. B.” On or about January 5, 1949, administrative action was 
taken to give such attorneys new appointments clearly indicating them 
not to be temporary, thereby making them more clearly eligible for 
periodic within-grade salary advancements. 

Periodic within-grade salary advancements may be made only in 
accordance with the provisions of section 7 (b) of the Classification 
Act of 1923, as amended by section 402 of the Federal Employees Pay 
Act of 1945, 59 Stat. 299, and the regulations issued thereunder. Both 
the act and the regulations limit the application of such benefits to 
employees compensated on a per annum basis and oceupying “per- 
manent positions” within the scope of the compensation schedules fixed 
by the Classification Act of 1923, as amended. The term “permanent 
positions,” for periodic within-grade salary advancement purposes, is 
defined by section 25.221 of the Civil Service Regulations as follows: 

* * * “Permanent positions” means positions other than those designated as 
temporary by law, other than those established for definite periods of one year 
or less, and other than those to which temporary appointments are made under 
Civil Service Rule II and the Commission’s regulations thereunder (§ 2.114 of 


this chapter). E«ecepted positions filled by appointments designated by the ap- 
pointing authority as temporary (all variations of temporary, including those 


8469524942 
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stated above, excepting only war service indefinite) are not permanent positions 
for the purpose of this subpart. Positions to which appointments were made 
under the war service regulations for the duration of the war and six months 
thereafter are permanent positions within the scope of this definition. Positions 
in which employees are serving definite probationary or trial periods under civil- 
service rules, or under regulations issued by the Commission, shall not, for that 
reason alone, be regarded as being other than permanent positions. Positions 
filled by temporary appointment under the Temporary Civil Service Regulations 
are temporary for the purpose of this subpart. [Italics supplied.] 


The doubt in the matter arises by reason of the fact that the appoint- 
ments of the attorneys to excepted positions were designated as tem- 
porary and that such designation by the appointing authority would 
appear to preclude the granting of any periodic within-grade salary 
advancements to the attorneys under the italicized portion of the 
regulations quoted above. It is urged in said letter of March 11 that 
the word “temporary,” as used in section 25.221 above, should be ap- 
plied only to appointments for one year or less as in the case of the 
annual and sick leave regulations; that the use of the word “tem- 
porary” in the appointments here involved were superfluous, inasmuch 
as the appointments were made for stated periods not to exceed two 
years; and that it was not the administrative intention to place such 
attorney positions outside the periodic within-grade statute but to 
keep them within group B (cf. Federal Personnel Manual R3-14 and 
R3-37) for reduction in force purposes. 

The above-quoted definition of the term “permanent positions” for 
periodic within-grade salary advancement purposes specifically ex- 
cludes excepted positions filled by appointments designated by the 
appointing authority as temporary, including all variations of tem- 
porary, excepting only war service indefinite appointments. In the 
instant case, the attorneys’ appointments to excepted positions under 
Schedule A (1) (iv) upon conversion from temporary positions under 
either Temporary Regulation VIII, section 2, or the superseding sec- 
tion 2.114 (a) of the Civil Service Regulations were designated as 
temporary even though for a period not to exceed two years. Accord- 
ingly, and regardless of the reason for designating the appointments 
as temporary, the attorneys occupying such excepted positions are not 
entitled to retroactive periodic within-grade salary advancements for 
the period during which their appointments were “of temporary 
duration not to exceed two years” even though the other requirements 
for such advancements had been met. 
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(B-84729] 


Subsistence—Per Diems—Naval Reserve Officer Traveling 
During Periods of Combat Duty 


Where a Naval Reserve officer was engaged in operations consisting of combat 
duty or duty of a combat nature during part of his temporary duty under orders 
directing him to proceed tu designated ports outside the continental limits of 
the United States, such duty may not be regarded as “traveling on official business 
and away from their designated posts of duty” within the meaning of section 12 
of the Pay Readjustment Act of 1942, as amended, so as to entitle the officer to 
per diem for other than the periods of actual travel by means other than Gov- 
ernment vessel, even though movement from place to place was required. 


Assistant Comptroller General Yates to the Honorable Pat Sutton, 
House of Representatives, May 3, 1949: 

There has been received your inquiry of April 27, 1949, with further 
reference to the matter involved in your letter of March 7, 1949, 
requesting a review of General Accounting Office settlement dated 
March 2, 1949, which disallowed your claim for per diem during 
the periods August 1 to September 7, 1944, and September 9, 1944, to 
July 9, 1945, incident to the performance of travel as an ensign, United 
States Naval Reserve. 

It appears that by orders of July 26, 1944, and September 9, 1944, 
from the Commander, Service Force, Seventh Fleet, you were directed 
to proceed by any means of transportation to verbally designated 
ports in the Southwest Pacific Area on temporary additional duty— 
the latter orders stating that such duty was in connection with allied 
and enemy ordnance disposal and intelligence matters—and upon 
completion thereof to return and resume your regular duties. Each 
of said orders appears to have been approved by the Chief of Naval 
Personnel under date of February 11, 1946. The record shows that 
you traveled from Brisbane, Australia, to different places in the South- 
west Pacific Area, and returned, during the period August 1 to Sep- 
tember 7, 1944; and that you again left Brisbane on September 9, 1944, 
and rejoined your organization at Manila, Philippine Islands, on 
July 9, 1945, after performing duty at Hollandia and different places 
in the Philippine Islands. 

Paragraph 4 (a), article 2501, and paragraph 1 (c), article 2511, 
of the U.S. Navy Travel Instructions provide as follows: 

(a) Actual and necessary expenses or per diem allowances, as authorized 
in orders, are allowed. For all travel outside continental United States, per 
diem is allowed even though not specified in orders, except when an officer is 
entitled to receive a higher per diem under regulations of the Secretary of the 
Navy covering foreign per diem (see art. 2500-2, S. and A. Memo., or Bureau of 
Naval Personnel circular letter 234-13). No per diem is allowed while traveling 


aboard a vessel. 
* * * * * * ” 


(c) No claim will be allowed for expenses which considering the circumstances 


appear unreasonable or unnecessary or exceed the maximum allowances listed 
in subpar. (e) (3). 
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Under the provisions of section 12 of the Pay Readjustment Act of 
1942, 56 Stat. 364, and a provision contained in the Naval Appropria- 
tion Act, 1945, 58 Stat. 309, the prescribing of per diem allowances to 
officers while “traveling on official business and away from their des- 
ignated posts of duty” is a matter which is within the discretion of 
the administrative department concerned and unless payment of such 
allowance has been administratively authorized, no right thereto can 
accrue to an officer. While the foregoing regulations appear to con- 
template the payment of a per diem allowance incident to all travel 
outside the continental limits of the United States and the orders of 
July 26 and September 9 directed travel outside the United States, it 
does not appear that the Navy Department intended that such an 
allowance should be paid for periods other than the actual travel time 
directed in said orders. In letter of April 11, 1949, to this Office, 
from the Chief of Naval personnel, it is reported as follows: 

Records in the Bureau of Naval Personnel reveal that under date of 5 June 
1944 this Bureau issued orders to Ensign James P. Sutton, D-V (G), USNR, to 
proceed and report to the Commander Seventh Fleet for duty in Mobile Explosive 
Investigation Unit Number One. He reported for this duty on 18 July 1944. 

During the period in question this officer was awarded the Army Silver Star 
for gallantry in action at Leyte, Philippine Islands, from 20 October to 16 
November 1944, having landed with the leading assault wave of an infantry 
regiment on 20 October. He also received the Army Distinguished Service Cross 
for extraordinary heroism in action on Luzon, Philippine Islands, on 3 February 
and 8 February 1945. He was attached as “mine-sapper” to a cavalry division 
advancing toward Manila. These facts indicate that during part of this time 


Ensign Sutton was in operations and would not, therefore, be entitled to per 
diem. 


It is impossible at this late date to obtain information from the issuing com- 
mand as to the intent of the orders dated 26 July and 9 September 1944, but 
in similar cases, reimbursement of per diem has been limited to actual travel 
time. It is recommended, therefore, that payment on this per diem claim be 
limited to periods while actually traveling. 

Somewhat similar reports have been received in connection with other 
claims for per diem in the same general area and during the period here 
involved and this Office has regarded such reports as precluding an 
allowance of per diem under such circumstances. B-78467, December 
14, 1948 ; B~72630, November 2, 1948 ; B-68217, January 8, 1948. Also, 
the said report from the Navy Department shows that you were “in 
operations” for a part of the period of your claim. From the facts 
disclosed in that report it appears probable that you were in such status 
for a major portion if not the entire period covered by your claim. 
This Office has no information from which it may be determined which 
days, if any, included in your claim you were not “in operations” and 
in such a case it must rely upon the administrative report and recom- 
mendation. An officer engaged in combat duty or duty of a combat 
nature is not traveling within the meaning of the foregoing provision 
of law and regulations, even though movement from place to place 
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is required. While so engaged he is regarded as being at his desig- 
nated post of duty. See decision of November 13, 1947, B-69495. 

In this connection it is deemed proper to point out that the general 
purpose of the above cited provisions of law is to reimburse officers 
for the additional expenses of subsistence which ordinarily have to be 
met by them while temporarily required to maintain themselves away 
from their posts of duty. Where an officer is to perform duty under 
circumstances which will not require him to bear more than the normal 
expenses ‘of subsistence, the situation generally is not that contem- 
plated by the statute and regulations as being appropriate for the 
prescribing and payment of per diem. You state that Government 
quarters were furnished at all places and, no doubt, messing facilities 
were available to you on the same basis as all other naval officer person- 
nel on duty at the places involved. Hence, it would seem to follow 
that there would have been no occasion or intent to prescribe such an 
allowance under your orders, except for periods while actually travel- 
ing, as apparently concluded by the Chief of Naval Personnel. 

Under the circumstantes disclosed, there appears no proper basis 
on the present record for allowing per diem for other than the periods 
of actual travel by means other than Government vessel, as shown by 
the itineraries of travel submitted with your claim, and a settlement 
on that basis will issue in due course. 


([B-82124] 


Transportation of Dependents and Household Effects—Em- 
ployees Transferred to Overseas Duty—Advance Authoriza- 
tion Requirement 

In the case of employees who were transferred to foreign posts of duty pur- 
suant to section 1 of the act of August 2, 1946, under employment agreements 
which required specified terms of service but which failed to authorize transpor- 
tation of immediate families and household effects, renewal agreements may be 
issued after the expiration of the agreed terms of service authorizing the trans- 
portation of immediate families and household effects from the United States 
to the foreign posts of duty, without requiring the employees to return to the 
United States. 


Acting Comptroller General Yates to the Secretary of the Navy, 
May 6, 1949: 

Reference is made to your letter of December 6, 1948, submitting 
for decision the question as to whether the Department of the Navy 
properly may issue instructions to naval activities located outside 
the continental limits of the United States authorizing such activities, 
in cases of civilian transferees whose employment agreements did not 
provide for transportation of immediate families or household effects 
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and who have remained at their new duty posts for the periods speci- 
fied in said employment agreements, to enter into renewal agreements 
which would specifically authorize the transportation of immediate 
families and household effects of the employees concerned from the 
United States to the foreign duty stations at Government expense, 
without requiring the employees to return to the United States. 

It appears from your letter that certain employees were transferred 
to naval activities located outside the continental limits of the United 
States under the provisions of section 1 of the act of August 2, 1946, 
Public Law 600, 60 Stat. 806, and that, at the time of their transfers, 
they entered into employment agreements under which they agreed 
to remain at the foreign duty stations for specified periods of time. 
However, the agreements, for reasons not stated by you, failed to 
authorize transportation of their immediate families and/or house- 
hold effects. You state that because of the requirement in section 1 of 
the above-mentioned statute—to the effect that payment of transpor- 
tation of immediate families and household effects may be made only 
“when authorized, in the order directing the travel”—it has been con- 
sidered necessary, in these cases, to require the employees to return to 
the United States upon completion of their employment agreements 
and to enter into a renewal contract in order to permit the transporta- 
tion of their immediate families and shipment of their household 
effects from the United States to the foreign duty stations at Govern- 
ment expense. It is pointed out in your letter that such procedure 
would involve great loss of time and would constitute a financial bur- 
den upon the Government because, in many cases, the employees would 
not return to the United States upon completion of the original 
employment agreements, except for the necessity to do so to obtain 
authorization for the transportation of their immediate families and 
shipment of their household effects. 

It is recognized, of course, that the provisions of section 1 of Public 
Law 600 ordinarily are applicable only in the event an actual transfer 
of official station takes place. However, it is obvious in the situation 
herein present that to return an employee to the United States and 
then retransfer him to the same station outside the continental limits 
of the United States merely for the purpose of satisfying the require- 
ments of section 1 would be contrary to the interest of the United 
States financially and otherwise. Aceordingly, under the circum- 
stances, this Office is not required to object to your Department’s issu- 
ing renewal contracts authorizing, among other things, the trans- 
portation of the subject employees’ immediate families and household 
effects from the United States to the foreign duty stations at Govern- 
ment expense, without requiring the employees to return to the United 
States. 
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([B-82818] 


Pay—Retainer; Retired—Fleet Reservist Reduced in Rating 
While on Active Duty After Transfer 


While a Fleet reservist who performed active duty after transfer to the Fleet 
Reserve and who while so serving was reduced in rating pursuant to a court- 
martial sentence elected to have his retainer or retired pay computed under 
laws in effect after August 10, 1946 (section 208 of the Naval Reserve Act of 
1938 as added by section 3 of the act of August 10, 1946), such reservist is 
entitled, by virtue of the savings provision in section 208, to have his retainer 
or retired pay computed on the basis of the higher rating held by him when 
transferred to the Reserve, rather than on the basis of the reduced rating held 
when an inactive-duty status was resumed. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
May 9, 1949: 

There has been considered your letter of January 10, 1949, enclosing 
a letter dated November 17, 1948, from the Chief, Bureau of Supplies 
and Accounts, relative to the retainer and retired pay of John Walter 
Speidel, Fleet Reserve, retired. Based upon the facts set forth in the 
said letter of November 17, 1948, decision is requested on the follow- 
ing specific questions: 

(a) Is Speidel entitled to retainer and retired pay computed on the basis of 
the rating held by him at the time of his transfer to the Fleet Reserve? 

(b) Is Speidel entitled, under the provisions of Section 208 of the Naval Re- 
serve Act of 1938, as added by Section 3 of the Act approved August 10, 1946 (60 
Stat. 994; 34 U. S. Code 854g), to count a fractional year of six months or more 
as ® full year for longevity pay purposes in computing his retainer and retired 
pay? 

It is stated in the letter of the Chief, Bureau of Supplies and Ac- 
counts, that Speidel was transferred to Class F-4—C of the Fleet Re- 
serve with the rating of ship’s cook, first class, on March 15, 1934, after 
completion of more than 16 years’ service, and immediately was 
released to inactive duty; that he was recalled to active duty Novem- 
ber 18, 1940; that he was appointed chief commissary steward, acting 
appointment, on August 1, 1942; and that he was given a permanent 
appointment in the same rating on April 1, 1943. It is further stated 
that pursuant to sentence of a general court-martial, approved by 
the convening authority on January 26, 1944, the enlisted man was 
sentenced to be reduced to the rating of apprentice seaman, to be con- 
fined for a period of three years, then to be discharged from the naval 
service with a bad conduct discharge, and to suffer all the other acces- 
sories of the said sentence. Also, it is stated that reduction to the 
grade of apprentice seaman was made effective January 26, 1944; that 
on February 4, 1944, the enlisted man was transferred to Naval Pri- 
son, Portsmouth, New Hampshire, for confinement; that on June 13, 
1944, the Secretary of the Navy remitted the unexecuted portion of 
the above sentence, subject to a probationary period of six months; 
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that the enlisted man was restored to duty and advanced in rating 
from apprentice seaman to seaman, second class, on June 13, 1944; that 
on October 16, 1944, he was advanced in rating to seaman, first class, 
which rating he held on April 27, 1945, date of release from active 
duty ; and that he was transferred to the retired list on July 1, 1947. 
It is further stated that Speidel elected to have his retainer and retired 
pay computed under laws in effect after August 10, 1946. 

Section 1 of the Naval Reserve Act of 1938, 52 Stat. 1175, 34 U.S.C. 
853, provides in part as follows: 


* * * That all men who on the date of this Act are members of the Fleet Naval 
Reserve as the result of sixteen or more years of active naval service, are hereby 
transferred to the Fleet Reserve created by this Act, and shall continue to receive 
the same pay, allowances, and benefits which they were legally entitled to receive 
at the time of approval of this Act, * * * 


Section 3 of the act of August 10, 1946, 60 Stat. 994, amended Title 
II of the Naval Reserve Act of 1938, 52 Stat. 1178, by adding thereto 
a new section 208 to read as follows: 


Whenever enlisted men of the Fleet Reserve, transferred thereto after more 
than sixteen years’ service, or enlisted men transferred from the Fleet Reserve 
to the retired list of the Regular Navy, perform active duty after July 1, 1925, such 
active duty, except that which they are required to perform in time of peace under 
section 206 of this title, shall be included in the computation of their total service 
for the purpose of computing their retainer or retired pay when in an inactive- 
duty status, and in the computation of their retainer or retired pay all active duty 
so performed subsequent to the effective date of transfer to the Fleet Reserve or 
to the retired list shall be counted for the purpose of computing percentage rates 
and increases with respect to their retainer or retired pay and shall be based on 
the enlisted pay received by them at the time they resume an inactive-duty status, 
including increases in consequence of advancement in rating, longevity, and 
extraordinary heroism: Provided, That such pay shall not exceed 75 per centum 
of the base and longevity pay of the highest rating to which entitled under the 
provisions of this section: Provided further, That active duty performed during 
any period of national emergency declared by the President shall be considered 
for the purpose of this section as not being active duty in time of peace required 
by section 206: Provided further, That nothing contained in this section shall 
operate to reduce the retainer or retired pay and allowances to which any en- 
listed man would otherwise have been entitled: Provided further, That a frac- 
tional year of six months or more shall be considered a full year for purposes of 
this section in computing years of active Federal service and base and longevity 
pay: And provided further, That persons of the classes described in this section 
who have been retired or returned to an inactive duty status prior to the date 
of approval of this section shall be entitled to the benefits of this section from 
the date of retirement or return to an inactive duty status. 


Section 9 of the act of August 10, 1946, 60 Stat. 997, provides: 


No back pay for any period prior to the date of enactment of this Act shall ac- 
crue to any person by reason of the enactment of this Act except as otherwise 
provided in section 3. No person, active or retired, of any of the armed forces, 
shall suffer, by reason of this Act, any reduction in any pay, allowances, or com- 
pensation to which he was entitled upon the effective date of this Act. Retired 
enlisted personnel of the Navy and Marine Corps, personnel of the Navy and 
Marine Corps who are members of the Fleet Reserve or Fleet Marine Corps Re- 
serve, and personnel of the Navy and Marine Corps who become eligible and who 
apply for transfer to the Fleet Reserve or Fleet Marine Corps Reserve shall re- 
ceive an opportunity to elect to receive retainer and retired pay under the pro- 








-_ 


——_— —=_ i 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 637 


visions of this Act or to receive such pay under the provisions of law in effect 
immediately prior to the date of the enactment of this Act, and these persons 
shall be entitled to receive the pay elected. 


In 20 Comp. Gen. 76, it was concluded that, in the absence of clear 
and definite language to the contrary, a court-martial sentence impos- 
ing a reduction in grade of a Fleet reservist on active duty would be 
considered to be applicable only to the period while on active duty, 
and not to subsequent retainer pay. 

There was, of course, no mention in Speidel’s sentence of reduction in 
grade subsequent to his relief from active duty, since the said sentence 
contemplated his discharge upon release from confinement, and were it 
not for the subsequent remission of the unexecuted portion of the sen- 
tence there would appear to be no doubt whatever that the purpose and 
intent of the said sentence not only was to reduce the man in rating 
prior to confiement but, also, to sever his connection with the United 
States Naval Reserve altogether, which, necessarily, would include his 
removal therefrom as a member of the Fleet Reserve. Standing alone, 
therefore, the sentence was clear in purpose and intent, but as a result of 
the partial remission, and probation subsequent to his release from con- 
finement in the naval prison, which included remission of the bad con- 
duct discharge, the same uncertainty is created as to the ultimate effect 
of the sentence following release from active duty as was considered in 
20 Comp. Gen. 76, and that decision is for application here. Hence, 
Speidel would be entitled to have his retainer and retired pay com- 
puted on the basis of the rating held by him when he was transferred 
to the Fleet Reserve, plus any increase therein by virtue of creditable 
active duty performance since transfer under section 15 of the act of 
June 16, 1942, 56 Stat. 367. 

However, the enlisted man has elected to have his retainer and re- 
tired pay computed under the laws in effect after August 10, 1946, and 
section 208 of the Naval Reserve Act of 1938, swpra, provides in per- 
tinent part that the retainer and retired pay of men who perform active 
duty after transfer or retirement “shall be based on the enlisted pay 
received by them at the time they resume an inactive-duty status, in- 
cluding increases in consequence of advancement in rating.” See 26 
Comp. Gen. 804, 810, answer to question (f). When an enlisted man 
performs active duty subsequent to transfer to the Fleet Reserve, under 
the conditions specified in section 208, and he is reduced in rating while 
so serving, the provision just quoted requires that his retainer pay or 
retired pay be computed on the basis of the reduced rating when he re- 
sumes an inactive-duty status. Whether there be advancement or re- 
duction in rating while on active duty, the section provides that re- 
tainer or retired pay “shall be based on the enlisted pay received by 
them at the time they resume an inactive duty status.” Thus, if based 
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upon the said section 208, Speidel’s retainer and retired pay would be 
computed on the pay of the rating held by him upon relief from active 
duty performed subsequent to transfer to the Fleet Reserve. 

Section 208 also provides “That nothing contained in this section 
shall operate to reduce the retainer or retired pay and allowances to 
which any enlisted man would otherwise have been entitled.” 

It was said in 26 Comp. Gen. 804, 816, that the general purpose of a 
savings clause contained in pay statutes is to save to personnel affected 
thereby higher pay and allowances to which they may have been en- 
titled under a prior law but never, in the absence of an express pro- 
vision to the contrary, to permit the commingling of the provisions of 
the prior law and the current law so as to give such personnel greater 
benefits than they would have received under either law alone. That 
statement was made in regard to section 9 of the act of August 10, 1946, 
supra, a savings provision relative to the whole act of that date. The 
same reasoning applies to the savings clause in section 208, relative to 
that section alone. In other words, the said savings clause pertains to 
section 208 as a whole. 

Under section 208 Speidel’s retainer and retired pay from April 28, 
1945, would be computed on pay of the fifth pay grade, seaman, first 
class, or the present equivalent thereof, and he would be entitled to 
count thereunder from April 28, 1945, a fractional year of six months 
or more as a full year; however, exclusive of section 208, his retainer 
and retired pay from April 28, 1945, would be computed on pay of 
the second pay grade, ship’s cook, first class, or the present equivalent 
thereof, without the benefit of the fractional year provision contained 
therein. Thus, if Mr. Speidel’s retainer and retired pay were to be 
established under section 208 he would thereby suffer a reduction in 
such pay to which he otherwise would have been entitled under the 
laws in effect prior to August 10, 1946. 

Accordingly, question (a) is answered in the affirmative; question 
(b) is answered in the negative. 


[B-85193] 


Compromises—Claims Arising Out of Insured Mortgage 
Transactions 


The compromise authority vested in the Administrator, Housing and Home Fi- 
nance Agency, by 12 U. S. Code 1710 (g) and 1747 (g) in connection with the 
collection of claims arising out of insured mortgage transactions which have 
been assigned to the Administrator as a condition precedent to the issuance of 
debentures to the mortgagees pursuant to an insurance contract may be exercised 
with respect to any and all claims against original borrowers, their successors, 
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and assigns, or against tenants of the mortgagee, irrespective of the type of in- 
surance operations under which the property was acquired. 


Where a mortgagee of foreclosed insured property assigned to the Administra- 
tor, Housing and Home Finance Agency, all claims arising under a lease for a 
term extending beyond the date title passed to the Administrator, all claims 
against the tenant may be compromised in accordance with the provisions of the 
National Housing Act, as amended (12 U. S. Code 1701, et seq.), including a claim 
for unpaid rentals accruing for a period after the passage of title; but no compro- 
mise may be effected where the assignment covered only a claim for rentals unpaid 
when title passed and where occupancy thereafter was by arrangement be- 
tween the tenant and the Administrator. 


Comptroller General Warren to the Administrator, Housing and 
Home Finance Agency, May 10, 1949: 


Reference is made to letter dated March 29, 1949, addressed to the 
Comptroller General of the United States by the Commissioner, Fed- 
eral Housing Administration, setting up a factual situation as follows: 


* * * A loan is insured under the provisions of Section 203 of the National 
Housing Act (12 U. S. C. A. 1709), and upon the mortgagor’s default, the mort- 
gage is foreclosed; the mortgagee acquiring title to the property at the fore- 
closure sale. The mortgagee proceeds immediately to rent the property to a 
tenant for a rental consideration of $50.00 per month, and a claim is filed with 
the Federal Housing Administration for debentures and a certificate of claim in 
accordance with the provisions of the contract of insurance. Upon examination 
of the claim and the title evidence presented by the mortgagee, the Commis- 
sioner fixes an acceptance date for conveyance of the property to him and agrees 
to accept the property occupied by the tenant. On the acceptance date, the 
rental payments are in arrears for a period of two months, and the mortgagee 
assigns to the Commissioner, in addition to the conveyance of the property to 
him, the claim against the tenant for delinquent rental payments in the amount 
of $100.00. The assignment to the Commissioner of all such claims is required 
under the express provisions of Section 204 of the Act (12 U. S. C. A. 1710), but 
the amount of debentures issued to the mortgagee in accordance with the pro- 
visions thereof is fixed without regard to the existence of any such claims, the 
Commissioner’s liability being the same under the circumstances described here- 
in as if the property had not been rented by the mortgagee. After acquisition of 
the property by the Commissioner, the tenant fails to pay the rent for an addi- 
tional period of two months and he is finally evicted from the property, owing 
delinquent rental payments aggregating $200.00. The collection efforts of the 
Commissioner continue after the tenant’s eviction, resulting in a compromise offer 
of the debtor to pay the sum of $175.00 in full settlement of the account. 


Thereafter, the letter quotes a portion of section 204(g) of the 
National Housing Act, 12 U.S. C. 1710(g), and makes reference to sec- 
tions 207, 604, and 708 of the act, 12 U. S. C. 1713, 1739, and 1747, re- 
spectively, as well as to the authority given the Administrator in sec- 
tion 204 to consent to the release of a mortgagor from liability under 
the credit instrument secured thereby, and to consent to the release of 
a portion of the mortgaged property from the lien of the mortgage. 

The letter concludes: 

Your advice is requested as to whether exception would be taken by your 
office to the release of an obligor by the Commissioner of this Administration pur- 
suant to the provisions of the National Housing Act referred to above, on the 
basis of a settlement representing less than payment in full of a delinquent 
rental account in a case where such settlement is administratively. determined 


to be in the best interests of the United States, and where the obligation either 
(1) was acquired by the Commissioner in connection with a mortgagee’s claim 
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for the benefits under the insurance contract, or (2) arose from the Commission- 
er’s rental of property after such property was conveyed to him in connection 
with a mortgagee’s claim for the benefits under the insurance contract. 


In this connection, your attention is invited to Office decision of 
June 22, 1948, B-55970, B-56924, wherein you were advised that there 
is perceived no proper basis for regarding the heads of the constituent 
agencies of the Housing and Home Finance Agency as heads of ex- 
ecutive departments or establishments within the meaning of section 8 
of the act of July 31, 1894, 31 U.S. C. 74, so as to authorize the direct 
submission by them of requests for decisions by the Comptroller Gen- 
eral. However, assuming that it was through mere oversight that the 
above referred to letter was prepared for the signature of the Com- 
missioner, Federal Housing Administration, rather than for your 
signature as Administrator, Housing and Home Finance Agency, and 
that the questions presented concern the authority of the Adminis- 
trator, or his proper delegee, the letter will be regarded as if it were 
a request by you for decision on the questions involved and will be 
answered accordingly. 

It is fundamental that the power of the head of an administrative 
agency to compromise claims in favor of the Government for liqui- 
dated amounts is limited to those cases specifically set out in the per- 
tinent. statute—without which no such power would exist—or those 
cases which are included therein by necessary implication. While, 
as phrased, the questions asked seem to group into one category all ac- 
quired properties, irrespective of the varied types of insurance oper- 
ations under the act which gave rise to their acquisition, it is to be 
noted that the terms of the statutes defining the compromise power of 
the Administrator vary somewhat depending upon the type of in- 
surance operation involved. Thus, as to mortgage insurance, 12 
U. S. C. 1710 (g) recites, in part, “and notwithstanding any other 
provision of law, the Administrator shall also have power to pursue 
to final collection, by way of compromise or. otherwise, all claims 
against mortgagors assigned by mortgagees to the Administrator as 
provided in this section.” Paragraph (a) of said section 1710 requires 
that there be assigned to the Administrator, as a condition precedent 
to the issuance of debentures to the mortgagee pursuant to the insur- 
ance contract, “all claims of the mortgagee against the mortgagor 
or others, arising out of the mortgage transaction or foreclosure pro- 
ceedings, except such claims as may have been released with the con- 
sent of the Administrator.” 12 U. S. C. 1739 (a), respecting war 
housing insurance, requires assignments to the Administrator of 
claims against the mortgagor or others, in almost identical language, 
and the Administrator’s authority to compromise is likewise ex- 
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pressed in section 1739 (g), as if limited to claims against mort- 
gagors. But 12 U.S. C. 1713 (g), dealing with rental housing insur- 
ance, requires the assignment to the Administrator of “(2) all claims 
of the mortgagee against the mortgagor or others, arising out of the 
mortgage transactions,” while section 1713 (1) gives the Administra- 
tor power to “pursue to final collection by way of compromise or other- 
wise all claims assigned and transferred to him in connection with the 
assignment, transfer, and delivery provided for in this section.” Sim- 
ilarly, 12 U. S. C. 1747g (h) authorizes the Administrator to com- 
promise “all claims acquired by, or assigned or transferred to, him 
in connection with the acquisition or disposal of any project pur- 
suant to this subchapter.” 

The term “mortgagor,” as used in the act with reference to mort- 
gage insurance and war housing insurance, “includes the original bor- 
rower under a mortgage and his succesors and assigns.” (12 U.S. C. 
1707 (b), 1736 (b).) If given this limited meaning as used in sec- 
tion 1710 (g) or in section 1739 (g), only claims against original bor- 
rowers and their successors and assigns, received by assignment from 
the mortgagee, could be settled by compromise, while claims against 
tenants of the mortgagee could not be so settled, even though received 
in the same transaction, and under the same requirement. No reason 
is perceived why the Congress might have intended to draw such a dis- 
tinction. Accordingly, it is the view of this Office that the omission 
of the words “and others” after the word “mortgagors” as used in 
che language defining the authority of the Administrator to compro- 
mise in section 1710 (g) and 1747 (g) is not particularly significant 
and that, as to acquired property, irrespective of the type of insurance 
operations under which acquired, the intent of Congress was to give 
to the Administrator the power to pursue to final collection, by way 
of compromise or otherwise, any and all claims payable to others 
which inure to the benefit of the Administrator by virtue of an as- 
signment taken in connection with the issuance of debentures under 
an insurance contract. 

But nowhere in the act is there exhibited a congressional intent to 
authorize the Administrator generally to compromise claims for 
rentals due the Government for the use of acquired property, under 
leases or other arrangements entered into between tenants and the 
Administrator, pursuant to his authority to deal with, rent, sell, etc., 
such property. Thus, referring back to the factual situation pre- 
sented as quoted above, if the assignment to the Administrator cov- 
ers all claims arising under the agreement or contract between the 
mortgagee and the tenant (as where there is a lease for a term ex- 
tending beyond the date of passage of title to the Administrator, 
which lease and the right to rentals provided therein are assigned) 
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then all claims against the tenant under the contract may be. com- 
promised, including the claim for unpaid rentals accruing for the 
period subsequent to the passage of title. But if the assignment cov- 
ers only the claim for rentals unpaid at the time title passes, and the 
occupancy thereafter was by an arrangement between the tenant and 
the Administrator, then the Administrator’s claim for unpaid rentals 
is one in his own right, not one acquired by assignment, and, since 
no Government agent may give away a vested contract right, this 
Office would be required to object to a settlement of such a claim for 
less than the full amount due. 
Your questions are answered accordingly. 


[B-85077] 


Transportation—Dependents—Home to First Permanent 
Station—lIntervening Temporary Duty 


Where an Army Reserve officer was ordered to active duty and directed to pro- 
ceed from his home to a temporary station for a course of instruction, and 
upon completion thereof was ordered to a permanent duty station, the initial 
orders may be considered for purposes of dependent transportation as detaching 
him from a permanent station, so that travel thereunder may be regarded as 
incident to a permanent change of station for which reimbursement is authorized 
under section 12 of the Pay Readjustment Act of 1942 for travel from home to 
first permanent station by the direct usually traveled route. 


Assistant Comptroller General Yates to Lt. Col. George W. Stude- 
baker, Department of the Army, May 11, 1949: 


There has been received by indorsement dated March 29, 1949, your 
letter of March 8, 1949, submitting voucher in favor of First Lieu- 
tenant William A. Atchley, MC, for $51.88, representing the balance 
alleged to be due as reimbursement for travel of his dependent (wife) 
from New York, New York, to Albuquerque, New Mexico, via Fort 
Sam Houston, Texas, and requesting decision as to whether payment 
thereon is authorized under the circumstances shown below. 

By paragraph 20, Special Orders No. 99, Department of the Army, 
Washington, D. C., dated May 17, 1948, First Lieutenant Atchley was 
ordered to active duty effective June 25, 1948, and directed to proceed 
from his home, New York, New York, to Student Detachment, Medi- 
cal Field Service School, Brooke Army Medical Center, Fort Sam 
Houston, Texas, to attend a four week basic course for Medica] De- 
partment officers. By paragraph 55, Special Orders No. 146, De- 
partment of the Army, Washington, D. C., dated July 22, 1948, he was 
relieved from said station upon completion of the course, and assigned 
to Armed Forces Special Weapons Project, Sandia Base, Albuquerque, 
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New Mexico, for duty. His wife traveled from New York, New York, 
to Fort Sam Houston, Texas, thence to Albuquerque, New Mexico, 
June 14 to August 1, 1948, at personal expense. Reimbursement in the 
sum of $29.36 computed on the basis of travel from Fort Sam Houston, 
Texas, to Albuquerque, New Mexico, was effected by you on voucher 
138 in your August 1948 accounts. The present voucher is on the basis 
of travel from New York, New York, to Albuquerque, New Mexico, 
less the prior payment of $29.36. Since the claimant’s wife was at 
the temporary station when he received the orders of July 22, 1948, you 
question whether further reimbursement may be made on the basis 
of travel from home to first permanent station less the cost of travel 
from the temporary station to the permanent station heretofore paid 
by you. 

Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, 365, 
366, provides, inter alia, that when any officer, warrant officer, or en- 
listed man in the first three pay grades, having dependents as defined 
in section 4 of that act, 56 Stat. 361, is ordered to make a permanent 
change of station, the United States shall furnish transportation (or 
reimbursement in lieu thereof) to his new station for such dependents, 
and that the words “permanent change of station” as used in said sec- 
tion 12 shall include for retired and reserve personnel “the change 
from home to first station and from last station to home when ordered 
to active duty other than training duty.” 22 Comp. Gen. 555; zd. 645. 
It long has been held that the travel of dependents from a permanent 
station subsequent to orders detaching the officer or enlisted man con- 
cerned from that station without assigning a new permanent station 
may be considered as incident to a permanent change of station ini- 
tiated by the detaching orders if and when completed by the assign- 
ment of a new permanent station, at which time reimbursement is 
authorized for travel of the dependents from the old permanent sta- 
tion to the new permanent station, or between other points at no 
greater cost. 7 Comp. Gen. 664; 25 id. 839. Cf. 21 Comp. Gen. 958. 
Since, under the law, the change from home to first station and from 
last station to home for retired and reserve personnel ordered to active 
duty other than training duty is a “permanent change of station” for 
the purpose of transportation of dependents, it reasonably follows that 
where a retired or reserve officer, warrant officer, or enlisted man in 
the first three pay grades, having dependents as defined in section 4 of 
the cited act, is ordered to proceed from his home to a temporary duty 
station for active duty other than training, and the orders do not 
require or indicate return to his home upon the completion of such 
duty, such orders may be regarded for the purpose of transportation 
of dependents as detaching him from a permanent station so that 
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travel of dependents commenced thereunder may be regarded as inci- 
dent to a permanent change of station for which reimbursement is 
authorized as for trave] from home to first permanent station when and 
if duty at a permanent station is assigned. 

Accordingly, the voucher and supporting papers are returned here- 
with, and payment thereon is authorized on the basis of travel from 
home to first permanent station by the direct usually traveled route, 
less the amount previously paid for travel from the temporary station 
to the permanent station. 


[B-82892] 


Compensation—Wage-Board Employees—Effective Date of 
Rate Increases 

The action of a departmental wage board in issuing new or revised wage sched- 
ules for wage-board employees and prescribing the earliest date that they may 
be placed in effect at individual field installations is to be regarded as consti- 
tuting final action by competent administrative authority, so that the wage 
schedules may be placed in effect pursuant to administrative field orders issued 
subsequent to the date the schedules were authorized by the wage board retro- 


active to the date of such wage-board authorization. 24 Comp. Gen. 676, 
amplified. 


Comptroller General Warren to the Secretary of the Army, May 13, 
1949: 


Reference is made to your letter of January 11, 1949, with enclosures, 
relative to the effective date of wage increases approved by the War 
Department Wage Coordination Board (now the Army-Air Force 
Wage Board) for certain unclassified employees of the Department 
of the Army. 

The enclosures with your letter disclose that the War Department 
Wage Coordination Board was established by order of the Secretary 
of War for purposes of administration of salaries and wages of civilian 
employees of the War Department, with certain exceptions not here 
pertinent, whose compensation is fixed other than in accordance with 
the Classification Act of 1923, as amended, and that the said Wage 
Board from time to time issues new or revised schedules of wages 
applicable to particular geographical areas based upon locality wage 
surveys conducted in such areas. The action to be taken by the com- 
manding officer of an installation located within an area covered by 
a new or revised wage schedule is prescribed in paragraph 2 of War 
Department Civilian Personnel Circular No. 68, dated June 25, 1946, 
which reads in part as follows: 


a 2. Upon receipt of the authorized schedule, the commanding officer of the 
installation will publish an order specifying the date and hour upon which it 
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will be effective. In fixing the effective date, consideration should be given to 
the following: 

a. The earliest possible effective date of application will be specified in each 
memorandum of authorization. This normally will be the date the schedule is 
approved by the Wage Coordination Board. 

b. The latest effective date possible will be 60 calendar days from the date of 
the memorandum of authorization. 

It is pointed out that in instances where local commanding officers 
under the authority of the above-quoted circular have issued orders 
directing that revised wage schedules shall be retroactively effective, 
auditors of the General Accounting Office have raised exceptions to 
retroactive payments made pursuant to such orders on the basis that 
said revised wage schedules lawfully could not be made effective 
prior to the date that the orders of the local commanding officers 
were issued. In this connection, you have stated that “This action, of 
course, opens the entire question of what constitutes ‘final action by 
competent administrative authority’ as the phrase is used in 24 Comp. 
Gen. 676,” and have submitted for decision the specific question as to 
whether the issuance of a new or revised wage schedule by the Wage 
Board represents “final action by competent administrative authority.” 

By Orders L of November 8, 1945, the War Department Wage 
Coordination Board was designated by the Secretary of War as the 
administrative authority charged with the responsibility of fixing 
wages and salaries of unclassified employees—with certain excep- 
tions—of the War Department. The decision as to whether a wage 
survey should be conducted lies with the Board. If it be decided that 
a survey should be conducted in a particular locality, it is the Wage 
Board that appoints the chairman of the locality survey board. The 
data ascertained from such survey are transmitted directly to the 
Wage Board which, after study and analysis of such data, determines 
whether or not the wage schedule for that locality should be revised. 
It isthe Wage Board that issues revised wage schedules and designates 
the earliest dates they may be placed in effect. In brief, it may be 
stated that under the applicable regulations jurisdiction over the mat- 
ter of the establishment, adjustment, and readjustment of wage rates 
of employees covered thereby is vested wholly and exclusively in the 
Wage Board. While the commanding officers of individual installa- 
tions are given 60-day grace periods from the dates of the memo- 
randa of authorization of the Board within which to issue orders plac- 
ing the revised schedules in effect at their commands, such authority 
apparently is granted for the sole purpose of affording time for 
making necessary administrative adjustments incident to the placing 
of such schedules in effect. 


846952—49-——_43 
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Under the circumstances, the conclusion appears warranted that 
the action of the Wage Board in issuing a new or revised wage schedule 
and prescribing the earliest date that it may be placed in effect con- 
stitutes “final action by competent administrative authority” as that 
term is used in 24 Comp. Gen. 676. Accordingly, no further objection 
will be raised by representatives of this Office to otherwise proper 
payments under new or revised wage schedules covering retroactive 
periods to the date of the authorization of the Wage Board. 

The exceptions mentioned in your letter will be reviewed and ap- 
propriate action taken thereon in accordance with the foregoing. 


[B-85380] 


Compensation—Periodic Within-Grade Salary Advance- 
ments—Statutory Salary Increase as Equivalent Increase in 
Compensation 

An employee who transferred from a position in the Postal Service to a position 
under the Classification Act, as amended, and who received the $450 increase 
granted Postal Service employees by section 101 of the Postal Rate Revision 
and Federal Employees Salary Act of 1948 is to be regarded as having received 
an “equivalent increase in compensation from any cause” within the meaning 
of those words as used in section 402 of the Federal Employees Pay Act of 1945, 
so as to be precluded from receiving a within-grade salary advancement in the 


classified position until the lapse of the required 12 months after the date he 
received the $450 increase. 


Comptroller General Warren to the Attorney General, May 13, 
1949: 


Reference is made to your letter of April 5, 1949, requesting decision 
whether the $450 increase granted postal employees by the Postal Rate 
Revision and Federal Employees Salary Act of 1948, Public Law 900, 
approved July 3, 1948, is considered an “equivalent increase in com- 
pensation from any cause” as those words are used in section 7 (b) 
of the Classification Act, as amended, énfra, relating to within-grade 
salary advances. Your question arises in connection with an em- 
ployee of the Postal Service who, on July 11, 1948, received the $450 
increase provided in the said Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, and who, on September 1, 1948, was trans- 
ferred to the Immigration and Naturalization Service, Department 
of Justice, as a clerk CAF-2 at $2,284 per annum. You state that said 
employee completed 12 months’ Government service February 6, 1949, 
and that, unless the $450 increase he received on July 11, 1948, is to 
be considered an “equivalent increase in compensation from any cause” 
he would be entitled to a within-grade salary advance. 








‘ 
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Section 402 of the Federal Employees Pay Act of 1945, 59 Stat- 
299, amends section 7 (b) of the Classification Act as follows: 


Seo. 402. Subsection (b) of section 7 of the Classification Act of 1923, as 
amended, is amended to read as follows: 


“(b) All employees compensated on a per annum basis, and occupying perma- 
nent positions within the scope of the compensation schedules fixed by this 
Act, who have not attained the maximum rate of compensation for the grade in 
which their positions are respectively allocated, shall be advanced in compensa- 
tion successively to the next higher rate within the grade at the beginning of the 
next pay period following the completion of (1) each twelve months of service if 
such employees are in grades in which the compensation increments are less 
than $200, or (2) each eighteen months of service if such employees are in grades 
in which the compensation increments are $200 or more, subject to the following 
conditions : 


“(1) That no equivalent increase in compensation from any cause was received 
during such priod, except increase made pursuant to subsection (f) of this 
section ; 

“(2) That an employee shall not be advanced unless his current efficiency is 
‘good’ or better than ‘good’ ; 

“(3) That the service and conduct of such employee are certified by the head 
of the department or agency or such official as he may designate as being other- 
wise satisfactory ; and” [Italics supplied.] 

Section 101 of the referred-to Postal Rate Revision and Federal 
Employees Salary Act of 1948, 62 Stat. 1260, granted postal employ- 
ees receiving an annual salary an increase of $450 perannum. Section 
301 of that act, 62 Stat. 1267, granted a $330 increase to Federal 
employees whose compensation had been increased by sections 2 to 6 
of the Federal Employees Pay Act of 1946, 60 Stat. 216, 217, and 
section 302, 62 Stat. 1267, provided that the additional compensation 
provided by that act in the case of employees “whose rates of compen- 
sation are fixed in accordance with the Classification Act of 1923, as 
amended, shall not be construed to be an ‘equivalent increase’ in com- 
pensation within the meaning of section 7 (b) (1) of such Act, as 
amended.” The compensation of postal employees is not fixed in ac- 
cordance with the Classification Act and, accordingly, said section 302 
of the act of July 3, 1948, has no application to postal employees in re- 
spect of increases granted by that act. 

Section 25.223 of the Federal Employees Pay Regulations of the 
Civil Service Commission, which were promulgated pursuant to 
authority contained in section 605 of the Federal Employees Pay Act 
of 1945, 59 Stat. 304, provides in pertinent part: 

Sec. 25.223 Equivalent increase in compensation—(a) “Equivalent increase 
in compensation” means any increase or increases in basic compensation which 
in total, at the time such increase or increases are made, are equal to or greater 
than the smallest compensation increment in the lowest grade in which the 


employee has served during the time period of twelve or eighteen months, as the 
case may be. 








648 DECISIONS OF THE COMPTROLLER GENERAL [28 




















(b) The following, among others, are not “equivalent increases in 
compensation” : 


(1) Increases in basic rates of compensation provided by section 405 of the 
Federal Employees Pay Act of 1945, or section 2 of the Federal Employees Pay 
Act of 1946; 


(2) Rewards for superior accomplishment as provided in sections 403 and 404 
of the Federal Employees Pay Act of 1945; 
(3) Increases as the result of the establishment of a new minimum rate for 


any class of positions in accordance with section 401 of the Federal Employees 
Pay Act of 1945; or 

(4) An increase upon restoration of an employee to the grade and salary from 
which he was previously reduced or demoted, when the restoration is effected to 
correct an error in the reduction or demotion, or is the result of the decision of a 
statutory efficiency rating board of review, a reduction-in-force appeal, the reallo- 
cation of his position to its former grade on appeal, or an appeal under section 14 
of the Veterans’ Preference Act of 1944. 


In the light of the regulations just quoted, and since the statute 
granting the per annum increase of $450 to postal employees contains 
no express provision exempting such increase from consideration 
as an “equivalent increase,” there is required the conclusion that the 
said $450 increase granted to postal employees who subsequently are 
transferred to positions under the Classification Act constitutes an 
equivalent increase in compensation “from any cause” as those words 
are used in section 402 of the Federal Employees Pay Act of 1945, 
supra. For the purpose of applying the term, “from any cause,” it 
is immaterial whether the pay adjustment results from an adminis- 
trative action, or from operation of a statute which contains no quali- 
fying words such as those contained in section 302 of the 1948 act, 
supra. See 22 Comp. Gen. 179. Hence, the employee in the case 
presented would not be entitled to a within-grade salary advance in 
the classified position until the lapse of the required 12 months after 
the date he received the $450 increase. 






















[B-85703]} 


Economic Cooperation Administration—Local Currency 
Deposit Requirement 


The provisions of section 115 (b) (6) of the Economic Cooperation Act of 1948, 
requiring participating countries to make local currency deposits in amounts 
commensurate with the value of commodities or services furnished under the 
act, are applicable with respect to technical information and assistance furnished 
pursuant to section 111 (a) (3) thereof prior to the passage of the act of April 
19, 1949, amending the 1948 act so as to permit the Administrator, in his dis- 
cretion, to waive the deposit requirement with respect to the furnishing of such 
technical information and assistance; however, such deposits need not be re- 
quired in connection with administrative expenses of the program. 
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Comptroller General Warren to the Administrator, Economic Co- 
operation Administration, May 17, 1949: 


Reference is made to your letter of April 15, 1949, requesting a 
decision as to whether section 115 (b) (6) of the Economic Coopera- 
tion Act of 1948, 62 Stat. 137, 151, requires participating countries to 
make local currency deposits commensurate with the value of technical 
information and assistance furnished them under the authority of 
section 111 (a) (3) of the act, 62 Stat. 144. Your doubt in the matter 
appears to arise from the fact that the appropriation act involved— 
Foreign Aid Appropriation Act, 1949, 62 Stat. 1054, 1055—provides, 
inter alia: 


* * * That not to exceed $58,000,000 may be expended for administrative 
and other expenses including not to exceed $12,000,000 for direct administration 
and not to exceed $6,000,000 for technical assistance authorized under section 
111 (a) (3) of the Economic Cooperation Act of 1948 * * *, 


In view of the fact that the appropriation act places the $6,000,000 
allowed for technical assistance under administrative and other ex- 
penses, you request a decision whether the local currency matching 
provisions of section 115 (b) (6) of the Economic Cooperation Act 
of 1948 are applicable to expenditures not only under the $6,000,000 
limitation on technical assistance but under any other subdivision of 
the $58,000,000 limitation for administrative and other expenses. 

Section 115 (b) of the basic act, prior to its recent amendment, 
provided that countries participating in the ECA program should con- 
clude agreements with the United States making provisions, among 
others, for: 


(6) placing in a special account a deposit in the currency of such country, in 
commensurate amounts and under such terms and conditions as may be agreed 
to between such country and the Government of the United States, when any 
commodity or service is made available through any means authorized under 
this title, and is furnished to the participating country on a grant basis * * *. 
The decisive question with respect to the necessity under the original 
act for matching technical information and assistance with local cur- 
rency deposits of commensurate value is whether such technical infor- 
mation and assistance properly may be considered a “service * * * 
made available through any means authorized under” the Economic 
Cooperation Act of 1948. Section 111 of that act is titled “Nature and 
Method of Assistance,” and authorizes the Economic Cooperation 
Administrator to furnish assistance to any participating country by 
providing for the (1) procurement of any commodity; (2) processing, 
storing, transporting, and repairing any commodities, or performing 
any other services with respect to a participating country; (3) pro- 
curement of and furnishing technical information and assistance; 
(4) transfer of any commodity or service or by rendering a service to 
a participating country; and (5) allocation of commodities or services 
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to specific projects submitted by participating countries. The inclu- 
sion in said section 111 of technical information and assistance among 
the things which may be furnished to a participating country in 
furtherance of the purposes of the Economic Cooperation Act of 1948 
would appear to indicate that such technical information was intended 
to be considered as much a part of the direct assistance to be furnished 
participating countries as commodities and other services itemized 
in the section, and there would appear to be little doubt, if consideration 
be given only to the Economic Cooperation Act of 1948, that the tech- 
nical information and assistance authorized to be furnished by section 
111 (a) (3) thereof should be considered a “service” made available 
through means authorized under the act within the purview of section 
115 (b) (6) and in respect of which a commensurate local currency 
deposit should be made. 

The question then arises whether the language used in the proviso 
of the Foreign Aid Appropriation Act, 1949, hereinabove quoted, 
placing limitations of $12,000,000 and $6,000,000, respectively, on 
expenditures for direct administration and technical assistance, may 
be viewed as indicating a congressional intent to waive the require- 
ment that local currency counterpart funds be deposited commensurate 
in amount with the value of technical information and assistance 
furnished. In this connection it may be noted that paragraph (6) 
of section 115 (b) of the Economic Cooperation Act of 1948 was 
amended by the act of April 19, 1949, Public Law 47, 81st Congress, 
63 Stat. 53, by the insertion of the following language: 

Provided, That the obligation to make such deposits may be waived, in the 
discretion of the Administrator, with respect to technical information or assist- 
ance furnished under section 111 (a) (3) of thistitle * * 

The following comment with respect to such amendment is to be found 
at page 14 of Report No. 100 of the Senate Committee on Foreign Rela- 
tions, dated March 8, 1949: 

Accordingly, the committee approved an amendment which would permit the 
Administrator in his discretion to waive the deposit of counterpart funds for the 
dollar costs of such technical assistance. It should be emphasized, however, 
that this amendment does not constitute a blanket waiver of all counterpart 
deposits for technical assistance. The committee has been assured by ECA that 
the Administrator will use his discretion to waive the deposit of connterpart 


only in those cases where he deems it highly desirable in the interests of the 
program, * * * 


It seems obvious, in the light of the foregoing, that the conjunction of 
the limitations on ECA administrative expenses and on expenditures 
for technical assistance contained in the proviso of the Foreign Aid 
Appropriation Act, 1949, first hereinabove quoted, was not intended to 
waive the requirement that local currency counterpart funds be de- 
posited for technical assistance furnished prior to the passage of the 
act of April 19, 1949, amending the Economic Cooperation Act of 1948, 
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In your letter of April 15, 1949, you raise the further question 
whether local currency deposits must be made commensurate with 
expenditures under any other subdivision of the $58,000,000 limitation 
on administrative and other expenses. It is stated in section 115 (b) 
(6) of the Economic Cooperation Act of 1948 that local currency 
counterpart deposits are to be made only with respect to commodities 
or services “furnished to the participating country,” and it seems 
evident that the requirement was intended to apply only to direct 
assistance furnished. Thus, counterpart deposits obviously would 
not be required with respect to administrative expenses of your Admin- 
istration, and with respect to the balance of the $58,000,000 mentioned 
in the proviso, it is my view that if expenditures therefrom are not 
made for commodities or services furnished to participating countries, 
no local currency counterpart need be deposited. 


[B-84159] 


Transportation of Dependents and Household Effects—Em- 
ployees Transferred to Overseas Duty—Return to U. S. 


Section 7 of the administrative expense statute of August 2, 1946, providing for 
the allowance of travel and transportation expenses on the return of employees 
to the United States from their posts of duty outside continental United States, 
may not be regarded as authorizing the payment of such expenses in the case of 
a transferred employee who resigns from his position at a foreign duty post, 
whether before or after completing 12 months’ service; and there is no authority 
under said section to pay round-trip travel expenses of transferred employees 
serving overseas and their families incident to the taking of annual leave in the 
United States. 


Comptroller General Warren to the Secretary of Agriculture, May 
19, 1949: 


Reference is made to your letter of February 28, 1949, presenting 
for decision several questions which have arisen in connection with 
the recruitment and transfer of employees by your Department to the 
Republic of Mexico in cooperation with the government of that 
country in the control and eradication of foot-and-mouth disease, as 
authorized by the act of February 28, 1947, 61 Stat. 7. 

The questions are stated as follows: 


1. May this Department, under authority of Section 7 of Public Law 600, ap- 
proved August 2, 1946, pay the travel and transportation expenses incident to 
the return to this country of a transferred employee who resigns from his posi- 
tion at a foreign post 

A. Before completing 12 months of service? 

B. After completing 12 months of service? 

2. If your answer to either part of question 1 is in the affirmative, would it 
follow that this Department would also be authorized, under the provisions of 
Section 7 of the aforementioned Public Law, to return transferred employees 
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and their immediate families to this country for the purpose of taking annual 
leave and then return them to Mexico (also under authority of the same Section 
7) if the employee agrees in writing to remain in the service of the Government 
in Mexico for one year from the date of his return? 

Question No. 3 relates to the return of employees from posts of duty 
outside the continental limits of the United States for the purpose of 
reporting to local draft boards for induction into the armed forces. 
You cite the rule stated in 24 Comp. Gen. 472 to the effect that such 
return travel being a personal obligation of the employee, the ex- 
penses incident thereto are not a proper charge against appropriated 
funds, and inquire whether the provisions of section 7 of the act of 
August 2, 1946, Public Law 600, 60 Stat. 806, 808, have the effect of 
legalizing such payments upon the ground that “induction causes a 
separation from civilian service for reasons beyond the control of the 
employee.” 

It appears that the primary purpose of section 7 of Public Law 600 
is to authorize the transportation at Government expense of new ap- 
pointees, their dependents and household effects, to their first duty 
stations when appointed for duty outside the continental limits of the 
United States. In order to be eligible for such payment, either for the 
outward journey or the return journey, a new appointee is required 
to execute an agreement to remain in the service at the location to 
which assigned for a minimum period of twelve months. On the other 
hand, the authority to transfer persons already employed by the Gov- 
ernment to duty stations outside the continental limits of the United 
States is contained in section 1 of Public Law 600, 60 Stat. 806. No pro- 
vision is made in said section respecting the length of time persons 
transferred must agree to remain at their foreign duty stations in 
order to be entitled to payment of travel and transportation expenses. 
Ordinarily, the properly ordered transfer of an employee permits the 
payment, under section 1 of Public Law 600, of the transportation 
and travel expenses to the foreign duty post and, if the employee is 
ordered to be retransferred to a post of duty in this country, the pay- 
ment of transportation and travel expenses upon return likewise is 
authorized under section 1 of Public Law 600. Also, it has been held 
by this Office that those transferred employees whose services are no 
longer needed outside the United States and whose services no longer 
may be utilized in this country—so that they cannot be retransferred 
to a position in the United States—nevertheless may be allowed their 
transportation and travel expenses to this country under authority 
of section 7 of Public Law 600, the travel in such instances being per- 
formed for the purposes of the Government. 27 Comp. Gen. 282. 
And, ef. 27 Comp. Gen. 329, holding that the return of an employee 
for retirement purposes was proper. 
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However, in the case of a transferred employee who resigns from 
his position at a foreign duty post, there appears to be no authority 
of law for the payment by the Government of the travel and transpor- 
tation expenses incident to his return to this country, whether before 
or after completing 12 months of service. Cf. B-82124, May 6, 1949, 
28 Comp. Gen. 633. Accordingly, subquestions A and B of question 1, 
and question 2, are answered in the negative. 

With respect to question 3, it is not believed to be practicable to 
give a definite answer thereon upon a general statement of facts such 
as is contained in your letter, since the right of an employee or of an 
appointee may depend upon the specific circumstances in a particular 
ease. Accordingly, and as it is understood that inductions under the 
Selective Service Act of 1948, 62 Stat. 605, are not being processed at 
present, no attempt to answer your third question will be made here. 
If your Department has a particular case in which the question has 
arisen, it may be made the basis of a separate submission in which all 
pertinent facts are set forth. 


[B-85522] 


Contracts—Change Orders—Increased Freight Charge Lia- 
bility 

The issuance of a change order at the request, and for the convenience, of the 
contractor, authorizing the shipment of certain materials on Government bill 
of lading from a place other than the f. o. b. shipping point designated in the 
contract with the stipulation that all other terms and conditions of the contract 
remain unchanged, is not to be regarded as imposing a liability on the Govern- 
ment for the additional freight costs resulting therefrom, notwithstanding the 


fact that the destination point was undetermined at the time of the issuance of 
the change order. 


Comptroller General Warren to Lt. Col. D. F. Boichot, Department 
of the Army, May 19, 1949: 

There has been received by reference from the Office of the Chief of 
Finance your letter of October 15, 1948, with enclosures, requesting 
decision whether payment is authorized on a voucher transmitted 
therewith in favor of Insul-Mastic Corporation of America, in the sum 
of $167.64, covering refund of that amount deducted on D. O. voucher 
No. 2015 of your October 1948 account. 

The enclosures submitted with your letter disclose that by the 
terms of contract No. W28-O024 Ord 3520, executed May 3, 1948, the 
contractor agreed to furnish certain materials in the quantities and at 
the prices listed therein, and stipulated that shipment thereof would 
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be made f. o. b. Chicago, Lllinois, on Government bill of lading. Sub- 
sequent thereto but prior to delivery the contractor requested, for its 
convenience, that the provisions of the contract be altered to permit 
shipment of item 2 from New Kensington, Pennsylvania, instead of 
from Chicago, Illinois. Pursuant to that request the contracting 
officer issued Change Order No. 1, dated July 8, 1948, authorizing the 
change in shipping point with the stipulation that “All other terms 
and conditions of the contract remain unchanged.” 

Thereafter, the material in question was shipped f. o. b. New Ken- 
sington, Pennsylvania, instead of Chicago, consigned to Rock Island, 
Tilinois, and in making payment therefor, the sum of $167.64 was 
deducted to cover the freight charges paid by the Government in 
excess of the amount that would have been paid had the shipment 
moved from Chicago, Illinois. The question presented is whether, 
under the foregoing circumstances, the additional freight costs are 
chargeable to the contractor or should be borne by the Government 
since, at the time the change order was issued, the ultimate destina- 
tion of the material had not been determined by the contracting 
officer. 

In decision of November 26, 1918, 25 Comp. Dec. 411, it was held, 
quoting from the syllabus, that— 


The naming of an f. o. b. point for delivery under a contract fixes the maxi- 

mum liability for freight and that liability cannot be made greater than the 
freight actually incurred * * * 
Also, see 3 Comp. Gen. 56; 10 id. 462; 18 id. 953, wherein the account- 
ing officers of the Government have followed the principle that the 
Government’s maximum liability for freight charges, under the cir- 
cumstances outlined, is that fixed by the contract terms or the actual 
charges incurred, whichever is the lesser amount. When that rule is 
applied to the facts in the present case it becomes clear that the Govern- 
ment’s maximum liability for the freight charges involved is the ap- 
plicable shipping rate for the material from Chicago to Rock Island, 
Illinois, as established by the original contract terms, and any freight 
costs in excess of those charges are required to be borne by the con- 
tractor, notwithstanding the destination point was undetermined at the 
time of issuance of the change order. 

Also, it is apparent that the issuance of change order No. 1, author- 
izing shipment from New Kensington, Pennsylvania, rather than 
from Chicago, may not be regarded as an assumption by the Govern- 
ment of liability for any excess freight costs involved, since the rec- 
ord shows that such change was issued at the request; and for the 
convenience, of the contractor with the stipulation that all other con- 
tract terms were to remain unchanged. Since no consideration ac- 
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crued to the Government through the issuance of the said change 
order, the Government was entitled to have the contract performed 
in accordance with the initial agreement. It has been held repeat- 
edly that no officer of the Government has authority to give away 
or surrender any right vested in the Government under a contract. 
See Brawley v. United States, 96 U. S. 168; Simpson v. United States, 
172 U. S. 372; United States v. American Sales Corp., 27 F. 2d 389. 

In view of the foregoing, the conclusion is required that the con- 
tractor is not entitled to refund of the amount involved. Accord- 
ingly, payment of the voucher, which is returned herewith, is not 
authorized. 


([B-83703] 


Retirement—Retired Pay—Army Reserve Officers—Army 
and Air Force Vitalization and Retirement Equalization Act 


of 1948 


While, under the second proviso of section 302 (a) of the act of June 29, 1948, 
simultaneous service in a reserve component and in the Regular Army, Navy, 
etc., may not be considered as service in a reserve component for retired pay 
purposes, such proviso would not preclude the payment of retired pay to a per- 
son otherwise eligible therefor who had had twenty years’ service consisting of 
twelve years’ service in other than a reserve component followed by eight years’ 
service in a reserve component, even though such person also may have been 
a member of a reserve component during the said twelve years. 


The period of time during which an officer is in the Honorary Reserve of the 
Officers’ Reserve Corps as established under the general authority in section 37 
of the National Defense Act, as amended, may not be credited for longevity pay 
purposes in the computation of retired pay under Title III of the act of June 
29, 1948. 


Under the first proviso of section 302 (a) of the act of June 29, 1948, the last 
eight years of an individual’s qualifying service for retirement purposes may 
be composed of service in reserve components of two or more of the several armed 
services, including the combined service in different reserve components of the 
Army of the United States; however, members of reserve components of the Air 
Force entitled to include service as members of a reserve component of the 
Army of the United States performed on or prior to July 26, 1949, may not 
include such service after such date for the purpose of determining whether 
their last eight years are the type of service contemplated by the act. 


The Administrator’s decision, Veterans’ Administration, No. 800, December 22, 
1948, holding that Spanish-American War pension may not be paid concurrently 
with retired pay authorized under the act of June 29, 1948, and that retired pay 
may not be waived pursuant to the act of May 27, 1944, for the purpose of 
receiving compensation or pension from the Veterans’ Administration, is con- 
clusive upon this Office insofar as it relates to Spanish-American War service 
pension and other pensions and compensation administered by such Administra- 
tion under the provisions of section 11 of the act of October 17, 1940. 


The prohibition appearing in the current Military Appropriation Act that no 
payment shall be made to “any officer” on the retired list of the Army who is 
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engaged in the selling of, etc., to the Department of the Arnmry, any war ma- 
terials or supplies is not applicable to persons who are granted retired pay under 
section 302 (a) of the act of June 29, 1948, the payment of such retired pay 
to any person thereunder not being contingent upon the continuation of his 
status as a Reserve officer after he becomes eligible for retired pay. 


An otherwise qualified Army Reserve officer may be retired under the authority 
in section 5 of the act of July 31, 1935, as amended (section 202 of the act of 
June 29, 1948), regardless of whether or not he is on active duty on the date of 
his application for retirement and without regard to the matter of whether he is 
on an active list or an inactive list on that date. 


Assistant Comptroller General Yates to the Secretary of the Army, 
May 20, 1949: 


There has been considered your letter of February 11, 1949, pre- 
senting for decision certain questions arising in connection with the 
administration of Title III of the Army and Air Force Vitalization 
and Retirement Equalization Act of 1948, Public Law 810, approved 
June 29, 1948, 62 Stat. 1087. 

Your first question is as follows: 


With reference to the second proviso of Section 302(a), is such limitation ap- 
plicable only to the last eight years of a qualifying service, referred to in the 
preceding proviso, or is it for application to any period during the full twenty 
years of qualifying service, referred to in the main provisions of this Section? 


Subsection (a) of section 302 of the act of June 29, 1948, 62 Stat. 
1087, supra, provides that— 


Any person who, upon attaining or having attained the age of sixty years, has 
performed satisfactory Federal service as defined in this section in the status 
of a commissioned officer, warrant officer, flight officer, or enlisted person in the 
Army of the United States or the Air Force of the United States, including the 
respective reserve components thereof, and also including the federally recognized 
National Guard prior to 1933, the United States Navy including the reserve com- 
ponents thereof, the United States Marine Corps, including the reserve compo- 
nents thereof, or the United States Coast Guard, including the reserve compo- 
nents thereof, and has completed an aggregate of twenty or more years of such 
satisfactory service in any or all of the aforesaid services, shall, upon application 
therefor, be granted retired pay: Provided, That for the purposes of this section 
the last eight years of qualifying service for retirement under this title must 
have been service as a member of a reserve component except that any member of a 
reserve component of the Air Force of the United States shall be entitled to in- 
clude service as a member of a reserve component of the Army of the United 
States performed on or prior to July 26, 1949: Provided further, That for the 
purposes of this subsection, a simultaneous service as a member of a reserve com- 
ponent and as a member of the Regular Army, Navy, Air Force, or Marine Corps, 
shall not be deemed to be service in a reserve component: Provided further, That 
no person who was a member of a reserve component on or before August 15, 1945, 
shall be eligible for retirement benefits under this title unless he performed active 
Federal service during any portion of either of the two periods beginning April 
6, 1917, and ending November 11, 1918, and beginning September 9, 1940, and end- 
ing December 31, 1946. [Italics supplied.] 


The second proviso of the above-quoted subsection is to be applied 
“for the purposes” of such “subsection” and thus necessarily is ap- 
plicable to all the provisions relating to “service in a reserve compo- 
nent” contained in such subsection. However, while, under such 
proviso, simultaneous service in a reserve component and in the Reg- 
ular Army, Navy, etc., may not be considered service in a reserve com- 
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ponent, there is nothing to prevent its being considered service in the 
Regular Establishment. Hence, since service during the first twelve 
years of qualifying service is not required to be service in a reserve 
component, the proviso in question would not preclude the payment 
of retired pay to a person otherwise eligible therefor who had had 
twenty years’ service consisting of twelve years’ service in other than 
a reserve component followed by eight years’ service in a reserve com- 
ponent even though he may also have been a member of a reserve com- 
ponent during the said twelve years. Such second proviso is, by its 
own terms, inapplicable to the provisions of any of the subsections of 
section 802 other than subsection (a). Your first question is an- 
swered accordingly. 

Questions 2 (a), (b), and (c) are premised on the fact that in a 
decision of this Office dated November 23, 1948, B-80804 (28 Comp. 
Gen. 321), it was held, inter alia—answer to question (g)—that an 
individual who is not a member of a reserve component upon reaching 
the age of 60 years may not be granted retirement benefits under 
Title IIT of the act of June 29, 1948, even though he might be eligible 
in other respects to receive such benefits upon reaching that age. How- 
ever, in decision of March 14, 1939, B-80804, 28 Comp. Gen. 510, it was 
determined, contrary to the conclusion previously reached, that mem- 
bership in a reserve component upon reaching the age of 60 years is 
not required to qualify an individual for retired pay under the statu- 
tory provision in question. Accordingly, it would not now appear nec- 
essary to make any reply to the said questions 2 (a), (b), and (c). 

Question 2 (d) is as follows: 

May a period during which an officer holds a commission in the Honorary 
Reserve be included in the service creditable in the computation of longevity on 
which his retirement pay would be based? 

It appears that the Honorary Reserve of the Officers’ Reserve Corps 
was not created by any express statutory provision but was established 
under the general authority of section 37 of the National Defense Act, 
39 Stat. 189, as amended, carried in Title 10 of the United States Code 
as sections 351, 352, 353, 355a, 358, 360, 370, and 372. See section VI of 
War Department Circular No. 356, dated December 3, 1946. With re- 
spect to the Honorary Reserve, paragraphs 8d and 9, Department of 
the Army Special Regulations 140-5-1, dated December 15, 1948, pro- 
vide as follows: 


d. The Honorary Reserve will consist of officers of the Officers’ Reserve Corps 
only without any subdivision. The Reserve officers in this group are those whose 
service has been honorable and who— 

(1) Have reached the maximum age-in-grade for the Active Reserve or In- 
active Reserve, provided they have completed a total of 20 years’ service in 
any component of the Army of the United States, and provided they apply for 
such transfer; or 
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(2) Upon completing a total of 20 years’ service in any component of the 
Army of the United States, apply for transfer to the Honorary Reserve; or 

(3) Having become physically disqualified other than through their own 
misconduct to perform duties incident to the grades held by them, apply for 
transfer to the Honorary Reserve; or 


gtr Have reached their sixtieth birthday and are otherwise eligible under 
2 Tneligibility for promotion, active duty, etc., of members of Inactive and 
Honorary Reserve.—Officers while assigned to the Inactive Reserve and Honor- 
ary Reserve will not be eligible for inactive duty training pay or promotion; nor 
will any time-in-grade credit toward promotion accrue to any officer while in 
these groups. Furthermore, officers assigned to the Honorary Reserve will not 
be eligible for any active duty. 

The Honorary Reserve of the Officers’ Reserve Corps, as thus es- 
tablished, is somewhat similar in nature to the Honorary Retired List 
of the Naval Reserve, established by section 309 of the Naval Reserve 
Act of 1938, 52 Stat. 1183, as amended, 34 U.S. C. Supp. I, 855h, and 
inactive service on the Honorary Retired List of the Naval Reserve 
may not be counted for longevity pay purposes in the computation of 
retired pay (see section 15 of the Pay Readjustment Act of 1942, 56 
Stat. 367; 21 Comp. Gen. 737; 23 Comp. Gen. 284; 26 éd. 152, 157) nor 
may it be counted as Federal service for the purposes of Title IIT of 
the Army and Air Force Vitalization and Retirement Equalization 
Act of 1948. See section 306 (f) of the act, 62 Stat. 1090. Moreover, 
it will be noted that section 306 (e) of the said act, 62 Stat. 1090, ex- 
pressly provides that “service * * * in an inactive Reserve sec- 
tion of the Officers’ Reserve Corps * * * shall not be deemed to be 
Federal service” and, also, that the Honorary Reserve of the Officers’ 
Reserve Corps does not have what probably. is the most important 
characteristic of the various types of reserve service which are au- 
thorized by the Pay Readjustment Act of 1942, 56 Stat. 359, 367, as 
amended, to be credited for longevity pay purposes, i. e., availability 
cf the members thereof for active duty, which strongly militates against 
any conclusion that the period during which an officer is in the Hono- 
rary Reserve could be counted for longevity pay purposes in the com- 
putation of retired pay. In view of all the circumstances, this Office 
would not be warranted in concluding that the period of time during 
which an officer is in the Honorary Reserve of the Officers’ Reserve 
Corps may be credited for longevity pay purposes in the computation 
of his retired pay. Accordingly, question 2 (d) is answered in the 
negative. 

The third question reads— 

Under the first proviso of Section 302 (a), would combined service in (a) reserve 
components of separate military services er (b) service in the Officers’ Reserve 


Corps and the National Guard, both of which are reserve components of the 
Army of the United States, be construed as service in “a reserve component”? 


The proviso in question is to the effect that for the purposes of sec- 
tion 302 the last eight years of qualifying service for retirement under 
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Title III of the act must have been service as a member of a reserve 
component “except that any member of a reserve component of the 
Air Force of the United States shall be entitled to include service 
as a member of a reserve component of the Army of the United 
States performed on or prior to July 26, 1949.” The exception respect- 
ing members of reserve components of the Air Force of the United 
States was added on the floor of the House of Representatives as an 
amendment of the House Committee on Armed Services (see page 
2503, part 2, volume 94, Congressional Record) and prior to such 
amendment the proviso in question read as follows: 

Provided, That for the purposes of this subsection the last eight years of quali- 
fying service for retirement under this title must have been service as a member 
of a reserve component of the service to which application is made for retirement. 
It is evident that, under such language, service in a reserve component 
of one of the armed services could not have been combined with serv- 
ice in a reserve component of another of the armed services in deter- 
mining whether or not an individual’s last eight years of service were 
such as would meet the terms of the statute. And the purpose of the 
amendment dealing specifically with members of reserve components 
of the Air Force was to remove the inequity that otherwise would 
have been suffered by personnel of such reserve components who were 
transferred thereto from a reserve component of the Army pursuant 
to the provisions of the National Security Act of 1947, 61 Stat. 495, 
504. However, after the bill had passed the House of Representatives 
the Senate amended the main part of the proviso by changing the 
word “subsection” to “section” and, more important, by striking out 
the words “of the service to which application is made for retirement.” 
There can be no doubt that the purpose of such Senate amendment was 
to permit service in reserve components of two or more of the several 
armed services to be combined during the last eight years of qualify- 
ing service for the purpose of determining an individual’s eligibility 
for retired pay but for some reason there was not deleted the provision 
originally inserted for the purpose of permitting members of a reserve 
component of the Air Force to include, in their last eight years of 
qualifying service, service in a reserve component of the Army if per- 
formed prior to July 26, 1949. In view of the clear intent of the 
Congress in the matter as evidenced by the Senate amendment (con- 
curred in by the House of Representatives), the only conclusion which 
appears to be tenable is that, generally, the last eight years of an indi- 
vidual’s qualifying service may be composed of service in reserve com- 
ponents of two or more of the several armed services. However, the 
provision relative to members of reserve components of the Air Force 
may not be ignored—even though an anomalous situation may result 
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from giving it effect—and, as to such members, I am constrained by the 
plain words of such provision, and in the absence of clarifying legis- 
lation, to conclude that they may not include service in a reserve com- 
ponent of the Army performed after July 26, 1949, for the purpose 
of determining whether their last eight years of service are the type 
of service contemplated by the statute, it being a cardinal rule of stat- 
utory construction that significance and effect should, if possible, be 
accorded to every word, phrase, sentence, and part of an act. See 50 
Am. Jur., Statutes, sections 231 and 358. Part (a) of the third ques- 
tion is answered accordingly. As to part (b) of such question, noth- 
ing is found which would prohibit the combining of service in different 
reserve components of the Army of the United States, such as service in 
the Officers’ Reserve Corps and service in the National Guard, and, 
accordingly, part (b) is answered in the affirmative. 
The fourth and fifth questions are: 


May Army retired pay authorized under Title III, Public Law 810, 80th 
Congress, be paid concurrently with Spanish-American War service pension under 
Public Law 269, 74th Congress, as amended? 

May retired pay authorized under Title III, Public Law 810, 80th Congress, 
be waived pursuant to Public Law 314, 75th Congress, to receive compensation or 
pension from the Veterans’ Administration? 


Section 11 of the act of October 17, 1940, 54 Stat. 1197, provides 
that— 


Notwithstanding any other provisions of law, except as provided in section 19 
of the World War Veterans’ Act, 1924, as amended, and in section 817 of the 
National Service Life Insurance Act of 1940, the decisions of the Administrator 
of Veterans’ Affairs on any question of law or fact concerning a claim for benefits 
or payments under this or any other Act administered by the Veterans’ Adminis- 
tration shall be final and conclusive and no other official or any court of the 
United States shall have power or jurisdiction to review any such decisions. 


The payment of the Spanish-American War service pension and the 
other pensions and compensation referred to in your fourth and fifth 
questions is governed by laws administered by the Veterans’ Adminis- 
tration and in connection with such questions your attention is invited 
to Administrator’s Decision, Veterans’ Administration, No. 800, dated 
December 22, 1948, wherein it was held: 


(a) Retired pay authorized under Title III, Public Law 810, 80th Congress, may 
not be paid concurrently with Spanish-American War service pension under 
Public Law 269, 74th Congress. 

(b) Retired pay authorized under Title III, Public Law 810, 80th Congress, is 
not such pay as may be waived under Public Law 314, 78th Congress, for the 
purpose of receiving compensation or pension from the Veterans’ Administration. 
(Opinion of the Solicitor dated November 30, 1948, approved December 1, 1948, 
C-2 744 627.) 


Such conclusions seem clearly to negative pension or compensation 
payments by the Veterans’ Administration in any case where a person 


applies for and is granted retired pay under Title III of the said 
Public Law 810. Since that decision, insofar as it relates to the Span- 
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ish-American War service pension and other pensions and compensa- 
tion administered by the Veterans’ Administration, is conclusive upon 
this Office and in view of the negative conclusions therein reached it 
would appear that no useful purpose would be served by a considera- 
tion of your fourth and fifth questions by this Office at this time. 

The sixth question reads— 

Are persons who are retired under the provisions of Title III, Public Law 810, 
80th Congress, subject to the following quoted prohibition appearing in the 
current Military Appropriation Act (Public Law 766, 80th Congress) under the 
appropriation, Finance Service, Army, “No payment shall be made to any Army 
officer on the retired list of the Army who, for himself or for others, is engaged 
in the selling of, contracting for sale of, or negotiating for sale of, to the Depart- 
ment of the Army, any war materials or supplies”? See in this connection for 
possible application the provisions in Section 37, National Defense Act of 1916 
(10 U. S. C, 372) reading in part as follows: “Members of the Officers’ Reserve 
Corps, while not on active duty shall not * * * be held or deemed to be 
officers or employees of the United States, or persons holding any office of trust 
or profit or discharging any official function under or in connection with any 
Department of the Government of the United States.” 

The only Army personnel or former Army personnel who might be 
considered as being retired under Title ITI of the act of June 29, 1948, 
supra, are those granted retired pay under the provisions of section 
302 (a) of such Title. The provision in section 37 of the National 
Defense Act (10 U. S. C. 372) to which you refer could not apply, of 
course, to those persons who are no longer in the reserve at the time 
they become eligible for and are granted retired pay. However, aside 
from the said provision of section 37 of the National Defense Act, it 
does not appear that the appropriation provision in question is re- 
quired to be considered as applicable to persons who are granted re- 
tired pay under the said section 302 (a) since the payment of such 
retired pay to any person is not contingent upon the continuation of 
his status as a Reserve officer after he becomes eligible for retired pay 
and since the said appropriation provision applies only to “any officer” 
on the retired list of the Army. See decisions of March 14, 1949, 
B-80804, supra, and April 19, 1949, B-84031, 28 Comp. Gen. 588. 
Accordingly, your sixth question is answered in the negative. 

Your seventh and last question is as follows: 

Does Section 202 of Title II, Public Law 810, 80th Congress require that an 
officer of the reserve components, if otherwise qualified be: (a) on active duty at 


the time that application for retirement thereunder is made, or (b) on an active 
list, as distinguished from inactive list, at the time such application is made? 


The said section 202, 62 Stat. 1084, amended section 5 of the act of 
July 31, 1935, 49 Stat. 507, as amended by section 3 of the act of June 
13, 1940, 54 Stat. 380, to read, in pertinent part, as follows: 

That any officer on the active list of the Regular Army * * * or any 
officer of the reserve components of the Army of the United States * * * who 


shall have completed not less than twenty or more than thirty years’ active 
Federal service in the armed forces of the United States, at least ten years of 


846952 —49-—-44 
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which shall have been active commissioned service, may in the discretion of the 
Secretary of the Army * * * be retired upon his own application * * *%, 

Such provision refers broadly to “any officer of the reserve compo- 
nents of the Army of the United States” and nothing has been found 
in the statute, or in its legislative history, which would furnish any 
substantial basis for concluding that the said provision was intended 
to apply only to Reserve officers on active duty or Reserve officers on an 
active list. 'The benefits granted by such provision insofar as a Reserve 
officer is concerned are in recognition of the fact that the officer served 
on active duty for a period of not less than twenty years, at least ten 
years of which must have been commissioned service, and that is the 
only requirement he must meet, as an officer of one of the reserve com- 
ponents of the Army of the United States, in order to be eligible to 
be retired upon his own application, in the discretion of the Secretary 
ofthe Army. Accordingly, an otherwise qualified Reserve officer may 
be retired under section 202 regardless of whether or not he is on active 
duty on the date of his application for retirement and without regard 
to the matter of whether he is on an active list or an inactive list on that 
date.. Question seven is answered accordingly. 


[B-84343] 


Contracts—Awards—To Other Than Low Bidder—Armed 
Services Procurement Act of 1947 


The provision in section 2 (b) of the Armed Services Procurement Act of 1947, 
requiring that a fair proportion of the total purchases and contracts for supplies 
and services for the Government be placed with small business concerns, when 
considered in the light of the declared legislative intent of the act and the require- 
ment in section 3 (b) thereof that award be made to the responsible bidder whose 
bid will be most advantageous to the Government, price and other factors con- 
sidered, does not authorize the awarding of contracts to other than the low 
bidder, in those cases where advertising is required, solely on the basis that a 
bidder qualifies as a small business concern. 


Comptroller General Warren to the Secretary of the Navy, May 
20, 1949: 


There has come to my attention contract N 140-62236s-9106B, with 
the E. J. Givren Shoe Company, Rockland, Massachusetts, and con- 
tract N 140-62236s-9107B, with the Hubbard Shoe Company, Roches- 
ter, New Hampshire, covering the procurement by your Department 
of certain quantities of shoes. I am concerned that the record shows 
that award of such contracts was made to the said concerns notwith- 
standing they were not the low bidders for furnishing such supplies 
to the Government. 
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A statement relative to the bids received and the basis for the awards 
as made is attached to each contract and is identically as follows: 


This award has been made under a total advertised procurement for 700,000 
pairs of black calfskin low shoes having a total approximate cost of $3,850,000. 
Bids were received from 23 bidders, three of whom, International Shoe Company, 
General Shoe Company, and J. F. McElwain Co., were low bidders in the aggre- 
gate for the total procurement. An analysis of these and other low bids received 
is set forth below. Section 2 (b) of the Armed Services Procurement Act of 
1947 (Public Law 413, 80th Congress), pursuant to which Act this procurement 
was made, sets forth the following expression of Congressional intent: “It is 
the declared policy of the Congress that a fair proportion of the total purchases 
and contracts for supplies and services for the Government shall be placed 
with small business concerns.” Pursuant to this expression of policy, it was 
decided by the Under Secretary of the Navy, by whom the bids were evaluated, 
that a fair proportion of the total procurement should be awarded to manufac- 
turers qualifying as small business concerns (namely, as provided in Paragraph 
1-302.3 of the Armed Services Procurement Regulation “any concern which 
employs fewer than 500 persons’). In conformity with the aforementioneé 
expression of Congressional intent, it was decided that the status of a bidder as a 
small business concern was one of the factors to be considered under Section 3 
(b) of the Armed Services Procurement Act and that therefore the instant 
award would be “the most advantageous to the Government, price and other 
factors considered.” 

Awards being made on the entire procurement are as follows: 


Deliveries to Brooklyn 


E. J. Givren Shoe Co., Rockland, Mass. : 


ONE x scsnahiiincnentiannmiatasmaanttnaniiaatnnaimegserenerinmetaia $167, 832. 00 
30,000 pr. *$5.6243______- idaho SEAL ID ssn bleh ek baste 168, 729. 00 


Hubbard Shoe Co., East Manchester, N. H.: 20,000 pr. *$5.6343_____ 112, 686. 00 
International Shoe Co., Likeston, Nashua, N. H.: 
100,000 pr. $5.355 2 ....... 585; 500.00 
Seen Ws OE Se 2 he 657, 600. 00 
J. F. McElwain Co., Dover, N. H.: 100,000 pr. $5.47__--_--_______ 547, 000. 00 
General Shoe Co., Tennessee and Georgia : 90,000 pr. $5.53________ 497, 700. 00 


2, 687, 047. 00 
Deliveries to Oakland 


BE. J. Givren Shoe Co., Rockland, Mass. : 30,000 pr. *$5.7742___-__-_-_. $173, 226. 00 
International Shoe Co., Likeston, Nashua, N. H.: 
ED i I aici he pati erin nto tpi 


auwns , Got, 800.00 
116,000 pr. $5.415 


Sesceesates nailer ciailabanectpteiciad tage ttaeeiee nist oeeonteateiip er laaeiccameican 595, 650. 00 


1, 156, 676. 00 
*Price reflects discount of 1/10 of 1% 10 days. 


By direction of the Under Secretary of the Navy, awards are being made to 
the E. J. Givren Shoe Co. and to the Hubbard Shoe Co. (the lowest bidders of the 
small business concerns) of quantities aggregating approximately \% of the total 
procurement upon the ground that that represented a “fair proportion of the 
total purchase” to be placed with small business even though this action results 
in the purchase of 110,000 pairs of shoes at prices some cents higher per pair 
than those submitted by other bidders not so qualified as small business concerns. 

While, as indicated in the above statement, the Armed Services 
Procurement Act of 1947, Public Law 413, 80th Congress, provides, 
under section 2(b), 62 Stat. 21, that “It is the declared policy of the 
Congress that a fair proportion of the total purchases and contracts 
for supplies and services for the Government shall be placed with 


small business concerns,” such provision, standing alone, does not au- 
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thorize the purchase from, or award of contracts to, concerns quali- 
fying as small business concerns in complete disregard of procure- 
ment from other sources at lower prices. Nor does the act otherwise 
authorize the procurement of supplies of the nature here involved 
without advertising or from other than the low bidder with certain 
exceptions not here material. To the contrary, the act expressly pro- 
vides, under section 2(c) thereof, 62 Stat. 21, that “All purchases and 
contracts for supplies and services shall be made by advertising * * * 
except * * *.” Then follow certain specific exceptions which are not 
material here. Furthermore it is provided under section 3(b), 62 
Stat. 23, that “* * * Award shall be made * * * to that responsible 
bidder whose bid, conforming to the invitation for bids, will be most 
advantageous to the Government, price and other factors considered : 
* * *” (Italics supplied.) While the term “other factors” as thus 
used is not expressly defined it seems clear that such term was not in- 
tended to be given other than its customary or usual meaning, i. e., it 
comprehends such factors as an evaluation of the bidder’s experience, 
reputation, financial stability, and ability to perform the contract. 
Such view is supported by statements contained in an analysis of the 
provisions of the bill submitted in justification thereof when the bill 
was originally proposed. Therein it was stated 





By section 3(b) the principles that contracts shall be awarded to the lowest 
responsible bidder and that the Government may reject all bids when such action 
is deemed advisable are reiterated. The question as to whether a particular 
bidder is a “responsible bidder” is one of sound business judgment, depending 
upon an evaluation of the bidder's experience, reputation, finaneial resources 
and other factors. The agency concerned with the procurement of goods of the 
type dealt in by the bidder is naturally best qualified to make the evaluation. For 
such reason the instant bill proposes to vest the heads of the agencies with the 
power to make a binding determination that a particular bidder does not possess 
the qualities necessary to qualify him as a responsible bidder. * * * [Italics 
supplied.] 


In the hearings before the Subcommittee of the House of Representa- 
tives on the bill H.R. 1366, which, upon enactment, became the Armed 
Services Procurement Act of 1947 (page 471, Hearings No. 51, Feb- 
ruary 4, 1947), the general provisions of the bill were analyzed as 
follows: 

This section provides that all war and navy purchases and contracts of every 
character, type and description of supplies or services shall be made under the 
act. It further provides that the departments shall make all such purchases 
and contracts by advertising except that contracts may be negotiated without 


advertising if they come within certain specified categories. Advertising con- 
tinues to be the rule, negotiation the permissible exception. 


In discussing the provisions of said bill, it was stated : 


Mr. Bates. The thought entered my mind, and the reason for my inquiry was 
that while the provisions of section 1 state that purchases shall be made by 
advertising, can it be construed that the low bid must be accepted? 

Mr. Vinson. That is right. [Italics supplied.] 
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With specific reference to section 2(b) of the act, it is stated at page 
575 of said Hearings: 

Mr. Hill. Section 2 states that it is the policy that small business shall have 
an opportunity to get business, and in the promotion of that, it is specified that 
you shall break down large quantities into smaller quantities having in mind that 
the small company may not be in the position to take a contract for 10,000 units 
but might be able to take a contract for 2,000 units. 

Mr. Bates. What about cost and quality? 

Mr. Hill. Those necessarily have to be taken into account. 

Mr. Bates. What is the meaning of “manifest disadvantage to the Govern- 
ment”? What is your interpretation of “manifest” in that regard? 

Mr, Hill. It may be redundant. I think it is intended to operate only in the 
case where it seems reasonably clear that if to break the thing down in small 
lots, it results in disadvantage to the Government by reason of higher prices, 
presumably. 

Mr. Hill. * * * section 2 is only intended to say where the Government 
can without disadvantage to itself break the overall quantity down into smaller 
quantities, it shall do so. 

Mr. Bates. Having in mind price and quantity? 

Mr. Hill. That is right. [Italics supplied.] 

While it is noted that section 2 (b) of the bill was amended in the 
Senate prior to the enactment thereof, it does not appear that any 
substantive change in the effect thereof was sought to be accomplished 
or actually was accomplished. See, in this connection, Senate Report 
No. 571, July 16, 1947, relative to the amendments to the bill as pro- 
posed by the House. 

It seems clear from the above that the purposes sought to be ac- 
complished by the provision in question may be accomplished to a 
considerable extent by affording small business concerns the oppor- 
tunity of bidding on and securing Government business by authoriz- 
ing the issuance of invitations to bid on a small lot basis where feasible, 
and/or the distribution of awards of Government contracts to permit 
the award of a contract to small business concerns offering to furnish 
less than the total quantity required to meet the needs of the Gov- 
ernment. Also, the purposes may be accomplished to some extent by 
the award of contracts to small business concerns in many cases where 
advertising is not required. However, it seems equally clear from the 
language of the act, as well as from its legislative history, that the said 
provision does not authorize and was not intended to authorize the 
awarding of contracts to other than the low bidder, in those cases 
where advertising is required, solely on the basis that a bidder qualifies 
as a small business concern. 

With respect to the matter generally it may be stated that this 
Office is in receipt of a copy of an “Analysis of procurement Contracts 
Awarded by the Military Departments from 18 May through 30 June 
1948,” prepared by the Munition Board, which discloses that during 
said initial period, in furtherance of the cited policy of the Congress 
with respect to the award of contracts with small business, contracts 


totaling $164,505,408 were awarded to concerns qualifying as “small 
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business” concerns. Said report discloses further that such sum rep- 
resents 11% of the total procurement of the agencies authorized under 
the act; 51% of the total procurement of the Department of the Army ; 
and 41% of the total procurement by the Navy Department. I am not 
aware of any instances in connection with such total procurement 
where awards of contracts were made, after advertising, to other than 
the low bidder, solely on the basis that the concern receiving the award 
qualified as a “small business” concern, such as in the contracts here 
under consideration. 

Under the circumstances, it must be concluded that the awards of 
the contracts herein question to the E. J. Givren Shoe Company and 
the Hubbard Shoe Company, who were not the low bidders in response 
to the invitations involved, should not have been made. However, 
since it is apparent that the awards in these instances were made in 
good faith prior to an authoritative interpretation of the statute, 
this Office will not further object to the awards as made. Steps should 
be taken administratively, however, to insure proper compliance with 
the statute in the future. 


[B-85101] 


Public Property—Loss or Damage in Transit—Set-Off 
Against Transportation Charges—Disposition of Amount 
Recovered 


Generally, recoveries made from carriers, either in actual cash or by deductions 
from carriers’ bills, for damage to or loss of Government property in transit are 
for depositing and covering into the Treasury as miscellaneous receipts as 
required by section 3617, Revised Statutes; however, where the same appropria- 
tion is used for the purchase and transportation of said property and the same 
bill of lading is involved and the amount of the damage or loss does not exceed 
the amount of the particular bill of lading, a deduction may be made from the . 
applicable transportation voucher and no charge need be raised against said 
appropriation for the sum thus set off. 


Comptroller General Warren to the Secretary of the Interior, May 
20, 1949: 


Reference is made to letter of April 1, 1949, from the Acting Secre- 
tary of the Interior wherein advice is requested with respect to several 
questions bearing on the scope of the decisions appearing in 21 Comp. 
Dec. 632 and 8 Comp. Gen. 615, both of which concern the matter of 
setting off the value of items of Government property which have been 
lost or damaged while in transit against the amount which the Govern- 
ment owes the carrier for transporting the property. 
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The questions presented are as follows: 


1. Assume that a carrier’s transportation voucher covers several Government 
bills of lading payable from the same appropriation. If an item of property is 
lost or damaged in transit and the charges owing the Government on the particu- 
lar bill of lading on which the lost or damaged item was shipped are not sufficient 
to enable the Government to make a deduction, would you be required to object 
if the value of the lost or damaged item were deducted from the total amount 
of the transportation voucher in the “Difference” space and if the amount 
deducted were credited to the appropriation? It is further assumed, of course, 
that the transportation voucher is payable from the same appropriation that was 
used in purchasing the lost or damaged item. 

2. If your answer to the foregoing question is in the affirmative, would you be 
required to object if a deduction in the amount of the value of the lost or dam- 
aged item were made from another and different transportation voucher of the 
same carrier and if such deduction were noted in the “Differences” space and if 
the amount deducted were credited to the appropriation? Again it is assumed 
that the particular transportation voucher is payable from the same appropriation 
that had been used in purchasing the lost or damaged item. 

8. If your answer to the second question is also in the affirmative, would you 
be required to object if a deduction in the amount of the value of the lost or dam- 
aged article were made from another of the same carrier’s transportation vouchers 
payable from an appropriation other than that which had been used in purchasing 
the lost or damaged item, provided that the deduction is accomplished by utilizing 
a Schedule of Voucher Deductions (Standard Form No. 1096) and that the appro- 
priation which had been used in purchasing the lost or damaged item is credited 
with the amount of the deduction? 


Based on the provisions of section 3617, Revised Statutes, which 
require the gross amount of all moneys received from whatever source 
for the use of the United States to be deposited into the Treasury, the 
decisions of this Office have established the general rule that any col- 
lections on account of Government property damaged in transit must 
be deposited into the Treasury as miscellaneous receipts. However, an 
exception to such general rule was permitted in 21 Comp. Dee. 632, 
in which it was held that, where in the settlement of a claim for freight 
charges an amount is withheld or deducted therefrom offsetting the 
amount paid for damages from the same appropriation, and the sum 
found due the claimant merely reduced, no charge should be raised 
against said appropiration for the amount thus set off. In 8 Comp. 
Gen. 615, it was stated that such exception applies only in cases in 
which a single appropriation is involved and the freight bill upon the 
shipment of the property damaged or lost is in excess of the amounts 
paid for repairs. 

The matter was further considered in decision of September 19, 1939, 
to the Secretary of Commerce, B-4494, in which the circumstances were 
similar to those presented in the first situation described in the letter 
now under consideration. In that case the transportation charges cov- 
ering shipment of damaged property amounted to $8.41 and the dam- 
age to certain of the property on the same bill of lading amounted to 
$101.83, and though the entire freight bill amounted to $168.59 and 
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covered other property purchased from the same appropriation, it 
was held that— 

* * * While the same appropriation may be involved, to permit a credit 
thereto of the amount of $101.83, representing the cost of replacing the property 
damaged on the shipment covered by bill of lading C—220463, and collected on the 
bill for $168.59, covering the aggregate cost of freight transportation of various 


other property on sundry bills of lading, would be contrary to the rule herein 
stated, and not authorized under law. 


Accordingly, this Office would be required to object to the action con- 
templated in each of the cases described in the letter of April 1, 1949. 


CB-85418] 


Transportation—Dependents—Dependent Travel at Gov- 
ernment Expense—Extent of Reimbursement 


Where an Army officer’s wife, a civilian employee, was furnished transportation 
in her own right at Government expense from an overseas station to a point in 
the United States at a time when the officer was ordered from an overseas post 
of duty to one in the United States, the officer’s right to reimbursement under 
section 12 of the Pay Readjustment Act of 1942 for travel performed by his wife 
at personal expense to his new permanent station is limited to travel from the 
location at which she was placed at Government expense to the new station, 
and not from a more distant point where the officer and his wife commenced 
travel to the new station. 


Assistant Comptroller General Yates to Col. S. J. Adams, Depart- 
ment of the Army, May 20, 1949: 


There has been received by endorsement dated April 14, 1949, your 
letter of December 15, 1948, submitting voucher in favor of Captain 
Donald A. Moses, QMC, for reimbursement for travel of his depend- 
ent (wife) from Fort Mason, California, to Richmond, Virginia, and 
requesting decision as to whether payment is authorized as for travel 
between said points or whether reimbursement should be limited to 
the amount due for travel from Kansas City, Missouri, to Richmond, 
Virginia, the travel having been performed under the circumstances 
shown below. 

By letter Order No. 1784 GSxP, dated July 1, 1948, Captain Moses 
was relieved from assignment and duty at 58th Quartermaster Base 
Depot, APO 900, returned to the United States, and assigned to 
duty at Richmond General Depot, U. S. Army, Richmond, Virginia, 
30 days’ leave en route being authorized. It is stated that he arrived 
at Fort Mason, California, on August 18, 1948; that his wife, who 
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was a civilian employee of the Department of the Army, traveled from 
Manila, Philippine Islands, to Kansas City, Missouri, at Govern- 
ment expense upon completion of her tour of duty; that she and Cap- 
tain Moses traveled aboard the same transport from Manila, Philip- 
pine Islands, to San Francisco, California; that after reaching Kansas 
City she returned to Fort Mason, California, at personal expense, and 
that she and Captain Moses traveled by privately owned conveyance 
from the latter place to Richmond, Virginia, August 30 to October 2, 
1948, at personal expense. 

Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, 365, 
366, provides, inter alia, that when any officer, warrant officer, or en- 
listed man in the first three pay grades, having dependents as defined 
in section 4 of that act, 56 Stat. 361, is ordered to make a permanent 
change of station, the United States shall furnish transportation, or 
reimbursement in lieu thereof, to the new station for such dependents. 
However, it has been held that the statutes providing for transporta- 
tion of dependents of military personnel may not be viewed as con- 
templating or intending the inclusion of an officer’s wife in the 
definition of the term “dependent” where the wife is entitled to 
transportation in her own right when ordered to travel in the public 
interest. Cf. B-56855, May 10, 1946, 25 Comp. Gen. 772; B-57780, 
May 24, 1946. In the present case the officer’s wife, a civilian employee 
of the Government, traveled under orders dated July 10, 1948, at Gov- 
ernment expense, from Manila, P. I., to Kansas City, Missouri. While 
it is stated that after proceeding to Kansas City she returned to Berke- 
ley, California, and then traveled with Captain Moses to his new 
station, Richmond, Virginia, the return travel to Berkeley necessarily 
is to be regarded as travel for personal reasons. Since the officer’s 
dependent had been furnished transportation in her own right to 
Kansas City at Government expense while he was under orders 
assigning him to duty at Richmond, his right to reimbursement for 
travel thence performed by her at personal expense to his new station 
was limited to travel from Kansas City, the location at which she 
had been placed at Government expense, to such station, and reim- 
bursement for any travel from a more distant point is not authorized. 

Accordingly, the voucher together with supporting papers is re- 
turned herewith, payment thereon being authorized not to exceed the 
amount due for travel from Kansas City, Missouri, to Richmond, 
Virginia. 
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[B-85959] 


Experts and Consultants Employed for Temporary Periods 
Not in Excess of One Year 


Under section 15 of the administrative expense statute of August 2, 1946, pro- 
viding for the procurement of expert or consultant services by contract for tem- 
porary periods “not in excess of one year,” the services of experts or consultants 
may not be secured under a succession of short-term contracts for full or part 
time service where the resulting continuous employment would be in excess of 
one year. 


Where temporary expert or consultant services are obtained by contract pur- 
suant to the authority in section 15 of the administrative expense statute of 
August 2, 1946, and the need for the same service extends beyond the one-year 
employment limitation prescribed by said section, there is no authority to enter 
into an employment agreement under that section for periods extending beyond 
one year, regardless of any period of break between the employment agreements. 


Under the authority in section 15 of the administrative expense statute of August 
2, 1946, to procure expert or consultant services by contract for temporary periods 
“not in excess of one year,” an employee hired for one expert position under a 
series of contracts totaling less than one year may be rehired immediately in a 
different expert position for a period which wil! make his aggregate employment 
period exceed one year, providing that the different expert position is not one 
previously filled by some other expert for as much as one year. 


Comptroller General Warren to the Acting Chairman, National Se- 
curity Resources Board, May 20, 1949: 


I have your letter of May 2, 1949, in which you present several ques- 
tions concerning the authority of the National Security Resources 
Board to procure, pursuant to the provisions of its appropriation acts, 
the services of experts and consultants as authorized by section 15 of 
the act of August 2, 1946, Public Law 600, 60 Stat. 810. That section 
authorizes, inter alia, the head of any department, under certain cir- 
cumstances, to “procure the temporary (not in excess of one year) 
or intermittent services of experts or consultants * * * by con- 
tract * * * without regard to the civil-service and classification 
laws.” 

Your letter states that it has been the policy of the National Security 
Resources Board to write all contracts for experts or consultants for 
periods not in excess of 90 days and that, when the further services of 
certain experts or consultants are desired, new contracts are executed 
for additional periods of 90 days or less. It is stated further that, in 
the case of four employees who have served under a succession of such 
contracts, their continued employment will result in aggregate services 
in excess of one year. Apparently with reference to those specific 
cases, you present the following questions: 


1. Is a succession of short-term contracts, for full-time service, resulting in 
continuous employment exceeding one year, authorized by Section 15 of PL600? 

2. Is employment in excess of one year under a series of contracts for part- 
time services so authorized? 
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If the answer to question 1, above, is in the negative, the following questions 
become important: 


3. How long a period is necessary between contracts to break the continuity 
of service so that a new limit of one year would apply? 

4, May an employee hired for one expert position under a series of contracts 
totalling less than a year, be immediately rehired for a different expert position for 
which he is qualified for a period which will make his aggregate employment 
exceed one year? 

The purpose of section 15 of Public Law 600, supra, is to exempt 
from the provisions of the civil-service and classification laws such 
expert or consultant services as may be required intermittently or, if 
not required intermittently, as will be utilized only for a temporary 
period. That temporary period is fixed by the section as being “not in 
excess of one year.” No exceptions to the one-year limit are provided, 
and no distinction is made between full time and part time temporary 
service. Accordingly, questions 1 and 2 are answered in the negative. 

With reference to question 3, it may be stated that, if temporary 
expert or consultant services are obtained pursuant to authority con- 
tained in section 15 of Public Law 600, supra, and the need for the 
same service extends beyond the one-year limitation, there is no author- 
ity to enter into an employment agreement under the said section 
15 for services covering the period extending beyond one year. This 
would be so regardless of any period of break between the contracts. 
In that connection, there would appear to be for administrative con- 
sideration the classifying of the position in which said service is being 
performed and the filling thereof in accordance with civil-service laws 
and regulations. 

Question 4 is answered in the affirmative providing, of course, that 
the different expert position is not a position that previously had been 
filled by some other expert or experts for so much as a year. In no 
case may an expert or consultant position be filled by one or more 
persons for more than one year under authority contained in the said 
section 15 of Public Law 600. 


CB-85980] 


Quarters—Rental Allowance—Reserve Officer on Active 
Duty 


A Marine Corps Reserve officer, without dependents, who was ordered from his 
home of record where he maintained a private residence to active duty with the 
Regular Establishment—as distinguished from active duty in connection with 
Reserve activities—and who occupied assigned Government quarters at the place 
of active duty, is to be regarded as having occupied assigned quarters at his 
permanent station within the meaning of section 6 of the Pay Readjustment Act 
of 1942, as amended, so as to be precluded thereunder from receiving rental 
allowance for the period of active duty as an officer without dependents, even 
though his active duty was limited by his orders. 
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Assistant Comptroller General Yates to Capt. W. Sandusky, U. S. 
Marine Corps, May 20, 1949: 


By first endorsement of May 2, 1949, of the Quartermaster General 
of the Marine Corps, there was forwarded to this Office your letter 
dated April 27, 1949, requesting decision whether you are authorized 
to make payment on a voucher, submitted therewith, stated in favor 
of First Lieutenant Edward F. McDonald, 045081, United States 
Marine Corps Reserve, covering rental allowance as for an officer 
without dependents for the period from November 29, 1948, to March 
18, 1949, while on active duty pursuant to orders dated November 17, 
1948. Headquarters, U. S. Marine Corps. 

A copy of the said orders, submitted with your letter, shows that 
the officer was directed to report on December 1, 1948, to the Command- 
ing General, Troop Training Unit, Amphibious Training Command, 
Atlantic Fleet, for duty with that unit and upon completion of the 
said duty, and when directed by the Commanding General, Troop 
Training Unit, Amphibious Training Command, Atlantic Fleet, on 
or about March 31, 1949, to return to his present location and upon 
arrival thereat to stand released from active duty. The said orders 
further stated that the officer was not being assigned to active duty in 
connection with Reserve activities but with the Regular Establishment. 
In your letter you state that Lieutenant McDonald reported as di- 
rected by the said orders; that he was furnished and occupied Govern- 
ment quarters at the Naval Amphibious Base, Little Creek, Virginia, 
for the period from December 1, 1948, to March 17, 1949; and that he 
states that it was necessary for him to maintain a private residence at 
125 Eliot Street, Brookline, Massachusetts, during the said period. 

Section 14 of the Pay Readjustment Act of 1942, as amended by 
section 3 of the act of March 25, 1948, Public Law 460, 80th Congress, 
62 Stat. 88, provides, in pertinent part, as follows: 

(a) Officers, warrant officers, and enlisted personnel of the reserve com- 
ponents of any of the services mentioned in the title of this Act, when on active 
duty in the service of the United States, shall be entitled to receive the same 
pay and allowances as are authorized for persons of corresponding grade and 
length of service in the Regular Army, Navy, Marine Corps, Coast Guard, or 
Public Health Service. 

Section 6 of the Pay Readjustment Act of 1942, as amended by the 
act of March 6, 1943, 57 Stat. 13, insofar as is here material, provides: 

No rental allowance shall accrue to an officer having no dependents while he is 
on field duty unless his commanding officer certifies that he was necessarily re- 
quired to procure quarters at his own expense, or while on sea duty, except for 
temporary periods of sea duty not exceeding three months, nor shall any rental 
allowance accrue to an officer with or without dependents who is assigned quarters 
at his permanent station unless a competent superior authority of the service 
concerned certifies that such quarters are not occupied because of being inade- 


quate for the occupancy of the officer and his dependents, if any, and such 
certifications shall be conclusive * * *%, 
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Since it appears that Lieutenant McDonald was assigned to active 
duty in connection with the Regular Establishment, the place to which 
he was assigned for the performance of his duties was his permanent 
station, and since he was assigned quarters at that station for his own 
oceupancy, and being without dependents, he is not entitled to rental 
allowance even though his active duty was limited by his orders. See 
20 Comp. Gen. 432. Accordingly, you are not authorized to make 
payment on the voucher which, together with the supporting papers 
submitted with your letter, is retained in this Office. 


[B-84816] 


Appropriations—Availability—Private Medical Services for 
Retired and Inactive Naval Personnel in Naval Hospitals 


In those cases where advance authorization was obtained for the procurement 
of the services of a civilian medical consultant in connection with the diagnosis 
and treatment of inactive retired naval personnel, and inactive members of the 
Fleet Reserve, lawfully-admitted to naval hospitals under regulations promul- 
gated by the Secretary of the Navy, payment for such services may be made from 
the current appropriation for the Medical Department, Bureau of Medicine 
and Surgery, Navy, which makes funds available for the care, maintenance, 
and treatment of patients in naval and other hospitals as provided by regulation. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
May 23, 1949: 


Reference is made to your letter of March 23, 1949, requesting the 
approval of this Office for the payment of various bills of Dr. John 
C. Hart, M. D., for services rendered at the United States Naval 
Hospital, Corona, California, in connection with the diagnosis and 
treatment of certain retired personnel of the Navy and Marine Corps 
not on active duty, and inactive members of the Fleet Reserve, under 
the facts and circumstances hereinafter set forth. In the event it 
be determined that payment of such bills cannot be approved, decision 
is requested as to whether the Navy Department may lawfully provide 
by regulation for the procurement by naval hospitals of consultants, 
to be paid from the current appropriation “Medical Department, 
Navy,” in accordance with paragraph 3111.1 of the Manual of the 
Medical Department, United States Navy (1945), even though some 
or part of their services may be rendered in the course of major 
operations on inactive retired patients lawfully admitted. 

It appears from the information presented that all of the patients 
involved were lawfully admitted to the United States Naval Hospital, 
Corona, in accordance with Part IV of the Manual of the Medical 
Department, United States Navy; that the treatment in their cases 
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required the services of a qualified chest surgeon ; and that no medical 
officer so qualified was attached to or available at the hospital. In 
the majority of the cases, it appears that advance authorization for 
the procurement of the services of Dr. Hart was obtained from the 
Bureau of Medicine and Surgery, which authorization was made 
contingent upon the receipt of an affirmative decision from this 
Office as to the legality of payment for the services rendered by Dr. 
Hart. However, in the case of William C. Morgan, MM1, USN, re- 
tired, inactive, Dr. Hart’s services were procured by the medical officer 
in command of the hospital without first obtaining advance authority 
from the Bureau of Medicine and Surgery as required by paragraph 
3111.1 of the said Manual. 

While there is no specific statute granting to retired personnel and 
other inactive personnel of the Navy the right to hospitalization and 
treatment in naval hospitals, the authority of the Secretary of the 
Navy to provide such hospitalization and treatment has long been 
recognized. In a decision dated July 22, 1926, to the Director, 
United States Veterans’ Bureau, 6 Comp. Gen. 62, it was stated (page 
64) as follows : 


* * * While medical and hospital care and treatment of retired officers 


and enlisted men of the Army and Navy has not been specifically provided by 
statute, under the regulations and the long established practice of the services, 
they are granted the privilege of obtaining medical and hospital treatment from 
Army and Navy medical officers and hospitals. 

The present regulations relative to the admission to naval hospitals 
of retired and inactive personnel of the Navy and the Marine Corps 
are contained in Part IV, Manual of the Medical Department, United 
States Navy, paragraph 4132 of which provides for the admission of 
retired officers, nurses, or enlisted personnel of the Regular Navy or 
Marine Corps to any naval hospital upon the application and satis- 
factory identification of the individual concerned, and similar author- 
ity for the admission of members of the Fleet Reserve and the Fleet 
Marine Corps Reserve is contained in paragraph 4134 of Part IV. As 
pointed out in your letter, paragraph 3111.1 of Part IIT of the said 
Manual contains the authority for and the conditions under which 
civilian specialists may be employed to treat patients lawfully admitted 
to naval hospitals, and no distinction is made therein among active. 
inactive, and retired personnel. The appropriation for the Medical 
Department, Bureau of Medicine and Surgery, Navy, for the fiscal 
years 1948 and 1949 makes funds available for “other necessary ex- 
penses, including care, maintenance and treatment of patients in naval 
and other hospitals as provided by regulation” [italics supplied] and 
seems to be a recognition by the Congress of the authority of the 


Secretary of the Navy to designate by regulation the classes of per- 
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sons who may be admitted to naval hospitals and the expenses which 
may be paid incident to the treatment of such persons lawfully ad- 
mitted thereto. 

In view of the foregoing, it reasonably may be concluded that under 
existing regulations payment to Dr. Hart for services rendered by 
him is authorized, if otherwise correct, in those cases where advance 
authorization was obtained from the Bureau of Medicine and Surgery, 
in accordance with the Manual of the Medical Department, Navy 
(1945), prior to the procurement of his services. However, in the case 
of William C. Morgan, MM1, USN, retired, inactive, as well as any 
other case where the obtaining of the services of a civilian specialist 
has neither been authorized in advance, nor subsequently approved 
by the Bureau of Medicine and Surgery, in accordance with paragraph 
3111.1 or 316.3, respectively, of the said Manual, there appears to be 
no legal basis for payment. 

The questions presented are answered accordingly. 


[B-83345] 
Pay—Retired—Waiver 


While a Marine Corps Reserve officer, retired for disability incurred in combat 
with the enemy and receiving retired pay as a result thereof, may not waive his 
retired pay for the period of his service in public elected office in the absence of a 
statute so providing, no checks representing retired pay, the right to which con- 
tinues, need be drawn until requested by the officer and the forwarding of checks 
may be resumed whenever he so desires. 


Assistant Comptroller General Yates to Maj. C. A. Phillips, U. S. 
Marine Corps, May 26, 1949: 

Reference is made to your letter of January 31, 1949, with enclosures, 
wherein you request decision on certain questions relative to the right 
of Honorable Paul H. Douglas, United States Senate, to waive retired 
pay due him as a retired officer of the United States Marine Corps 
Reserve. 

It appears that Senator Douglas was transferred to the retired list, 
with retired pay, on November 1, 1946, for physical disability incurred 
in combat with an enemy of the United States. He was elected to the 
United States Senate and entered on such office on January 3, 1949. It 
would appear that he is legally entitled to continue to receive his retired 
pay since under the circumstances neither the act of July 31, 1894, 28 
Stat. 205, as amended, 5 U. S. C. 62, relating to dual employment, nor 
section 212 of the act of June 30, 1932, 47 Stat. 406, as amended, 5 
U. S. C. 59a, relating to dual compensation, would be applicable. 
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However, he has declined to accept his retired pay since January 3, 
1949, in view of which you present the following questions for decision : 

(a) May Lieutenant Colonel Douglas waive his statutory right to receive his 
retirement pay during his term of office as United States Senator? 

(b) If the answer to (a) is in the affirmative, does his letter of December 28, 
1948 (Enclosure (c) ) constitute a valid waiver for this purpose? 

(c) If the answer to (a) is in the negative, what disposition should be made 
of the retirement pay account of Lieutenant Colonel Douglas during his term of 
office as Senator in view of his refusal to accept such retirement pay? 

(d) If the answer to (a) is in the affirmative, will Lieutenant Colonel Douglas 
again become entitled to receive retirement pay as retired officer upon his leaving 
the Senate of the United States or at any other time should he elect to cancel the 
waiver of retirement pay? 

In the absence of a statute so providing retired pay may not be 
waived. See decision of April 15, 1949, B-81545, and the decisions 
cited therein. Accordingly, question (a) is answered in the negative 
thus making an answer to question (b) unnecessary. In an effort to 
accomplish the purpose of a waiver, however, Senator Douglas may 
decline to claim retired pay, or continuously refuse to accept retired 
pay, for the period of his service in the United States Senate. 

With respect to question (c) you are advised that since Senator 
Douglas has requested that payments of retired pay to him be discon- 
tinued as of January 3, 1949, no further checks representing retired 
pay should be drawn in his favor until so requested by him. Regard- 
less of the legal effect of the attempted waiver it is suggested that an 
appropriate notation be made on the retirement pay account of the 
individual that such pay has been waived. 

While you request decision on question (d) only in the event question 
(a) is answered in the affirmative it may be stated that since Senator 
Douglas legally may not waive his retired pay his right thereto con- 
tinues and, in the absence of some objection not now present, it would 
appear that the forwarding to him of checks in payment of his retired 
pay may be resumed at such time as he may so desire. 

Senator Douglas’ original letter of December 28, 1948, addressed 
to the Commandant of the Marine Corps, which you forwarded with 
your letter, is returned herewith. 
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[B-85392] 


Drill, Equivalent Duty and Administrative Duty Pay—Marine 
? y . . . 
Corps Reservists Not On Active Duty Drawing Pension, Dis- 
ability Compensation, Etc. 

The restriction in section 10 of the act of August 2, 1946, against the payment of 
pay, allowances, etc., to members of the Marine Corps Reserve on active duty 
while drawing a pension, disability compensation, or retired pay from the United 
States, is not applicable to inactive Marine Corps reservists so as to preclude 
the payment of drill, equivalent duty and administrative duty pay authorized 
by section 14 (c) and (d) of the Pay Readjustment Act of 1942, as amenied, to 
such reservists; neither would the payment of the $50 additional uniform al- 


lowance authorized by section 302 of the Naval Reserve Act of 1938 be precluded 
in the case of such personnel. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
June 1, 1949: 


There has been considered your letter of April 7, 1949, with en- 
closures, wherein you request decision as to whether members of the 
Marine Corps Reserve, not on active duty, are entitled to pay for 
drills, equivalent duty, administrative duty, and to uniform gratuity, 
while drawing a pension, disability compensation, or retired pay 
from the Government of the United States. 

The question arises because of the provisions of section 10 of the 
act of August 2, 1946, 60 Stat. 854, which reads as follows: 

Officers and enlisted personnel of the Naval Reserve or Marine Corps Reserve 
on active duty shall not be entitled to receive pay, allowances, travel, or other 
expenses while drawing a pension, disability allowance, disability compensation, 
or retired pay (other than as members of the Fleet Reserve or Fleet Marine 
Corps Reserve or aS members on the honorary retired list of such Reserve 
forces) from the Government of the United States. [Italics supplied.] 

That provision superseded a similar provision previously appearing 
in the annual appropriation acts for the Navy, under the heading 
“Naval Reserve,” reading as follows (see the Naval Appropriation 
Act, 1947, 60 Stat. 481, 484) : 

* * * Provided, That no appropriation in this Act shall be available for 
pay, allowances, travel, or other expenses of any officer or enlisted person of 
the Naval or Marine Corps Reserve who may be drawing a pension, disability 
allowance, disability compensation, or retired pay from the Government of the 
United States, and “retired pay” as here used shall not include the pay of mem- 
bers of the Fleet Reserve, Fleet Marine Corps Reserve, or members on the hon- 
orary retired list of such Reserve forces. 

It is immediately apparent that the said section 10 of the 1946 
act made a material change in the language previously appearing in 
the annual appropriation acts in that it made the restriction against 
drawing pay, allowances, etc., applicable only to the class of officers 
and enlisted personnel referred to therein when they are on active 
duty. Since pay for drills, equivalent duty, and administrative duty, 
provided for personnel of the Marine Corps Reserve by subsections 
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(c) and (d) of section 14 of the Pay Readjustment Act of 1942, as 
amended by section 3 of the act of March 25, 1948, Public Law 460, 
62 Stat. 88, 89, is payable only to those persons who are not entitled 
to active duty pay and allowances provided for in subsections (a) 
and (b) of that section, it is clear and that the restrictions contained 
in section 10 of the 1946 act would not be applicable to persons en- 
titled to such pay. 

With respect to the uniform gratuity, it appears that you have ref- 
erence to the allowance of $50 authorized for commissioned and war- 
rant officers of the Naval Reserve by section 302 of the Naval Reserve 
Act of 1938, 52 Stat. 1180 (made applicable to the Marine Corps Re- 
serve by section 2 of the act, 52 Stat. 1175), which reads, in pertinent 
part, as follows: 

In time of peace, upon first reporting for active or training duty with pay, 
after enactment hereof, at a location where uniforms are required to be worn, 
or after the authorized performance of fourteen drills, a commissioned or war- 
rant officer of the Naval Reserve shall be paid a sum not to exceed $100 as 
reimbursement for the purchase of the required uniforms, and thereafter he shall 
be paid an additional sum of $50 for the same purpose upon the completion of 
each period of not less than four years in the Naval Reserve: Provided, That 
this latter amount of $50 shall not become due any officer until he has completed 
not less than one hundred and fifty drills or periods of other equivalent in- 
struction or duty or appropriate duties and fifty-six days’ active or training duty, 
or seventy-five drills and eighty-four days’ active or training duty, or one hundred 
twelve days’ active or training duty * * *, 

It is clear that such $50 payment could accrue to an officer of the 
Reserve not on active duty and in any case where it does so accrue 
the payment thereof would not be prohibited by the terms of the said 
section 10 of the act of August 2, 1946. 


Therefore, the question presented is answered in the affirmative. 


[B-82630] 


Enlistment Allowance Based Upon Correction of Records 
of Naval Personnel 


The correction of a Navy enlisted man’s record by the Board for Correction of 
the Naval Records, established pursuant to section 207 of the Legislative Reor- 
ganization Act of 1946, to show a change in the type of discharge from a bad 
eonduct discharge to a discharge under honorable conditions, does not authorize, 
upon reenlistment within three months of discharge, the payment of the enlist- 
ment allowance provided by the fourth paragraph of section 10 of the Pay Read- 
justment Act of 1942, as amended, for every “honorably discharged” enlisted 
man who reenlists within three months from the date of his discharge. 


Assistant Comptroller General Yates to A. Albert, Department of 
the Navy, June 2, 1949: 


Reference is made to your letter of October 26, 1948, forwarded to 
this Office by letter dated December 30, 1948, from the Judge Advo- 
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cate General of the Navy, wherein you request decision as to whether 
or not you are authorized to pay an enlistment allowance to Stephen 
Hutt, seaman apprentice, United States Navy, under the circumstances 
hereinafter set forth. 

It appears that, pursuant to the sentence of a general court martial, 
Mr. Hutt was given a bad conduct discharge from the United States 
Navy on July 9, 1948, but that, as a result of action taken on Septem- 
ber 10, 1948, by the Board for Correction of Naval Records, established 
pursuant to the provisions of section 207 of the Legislative Reorgani- 
zation Act of 1946, 60 Stat. 837, his bad conduct discharge was changed 
to a discharge under honorable conditions. Thereafter, on September 
20, 1948, he reenlisted in the Navy and since such reenlistment was 
within three months of his discharge he is claiming an enlistment 
allowance. 

Under the provisions of the fourth paragraph of section 10 of the 
Pay Readjustment Act of 1942, 56 Stat. 364, as amended, 37 U.S. C., 
Supp. I, 110, an enlistment allowance is payable, if other conditions 
are met, to every “honorably discharged” enlisted man who reenlists 
within a period of three months from the date of his discharge. Since 
Mr. Hutt originally was given a bad conduct discharge, no enlistment 
allowance could have accrued to him on his reenlistment and he there- 
fore would not be entitled to such allowance unless it could be con- 
sidered that the change in the type of his discharge by the Board for 
Correction of Naval Records would operate to entitle him thereto. 
However, in decision of May 4, 1948, 27 Comp. Gen. 665, it was held 
that section 207 of the Legislative Reorganization Act of 1946, supra, 
does not vest in the heads of the specified departments or in this Office 
any authority to order or direct the allowance or payment of any claim 
for money, or to use appropriated funds to pay any claim for money, 
based on corrections made in military or naval records of an individual 
under the authority of that section. Accordingly, Mr. Hutt is not 
entitled to the enlistment allowance in question and payment thereof 
is not authorized. 


(B-84367] 


Insurance—Household Effects in Temporary Storage 


Under the provisions of section 12 (b) of Executive Order No. 9805, as added 
by Executive Order No. 9933, providing for the reimbursement of the actual cost 
of temporary storage of household effects not to exceed the commuted rate speci- 
fied therein, the procurement of storage insurance by an employee incident to his 
permanent change of station may not be regarded as a necessary incidental 
expense to the temporary storage of the employee’s household effects in the 
absence of a showing that such insurance was required by the storage company 
before the effects would be accepted, or is required by law. 
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Comptroller General Warren to John E. Parsell, Department of 
Agriculture, June 2, 1949: 


Reference is made to your letter of March 9, 1949, file No. FC-JEP, 
transmitting a voucher stated in favor of Ernest C. Phillips for $70.23 
as reimbursement for storage charge and expenses incidental thereto, 
including storage insurance, incurred during the period September 3 
to November 3, 1947, in connection with the shipment of his household 
effects, incident to a permanent transfer of station, and requesting a 
decision as to whether the item of storage insurance is proper for reim- 
bursement. 

The record shows that the employee was transferred from Wray, 
Colorado, to Greeley, Colorado, in August 1947, as an employee of 
the Farmers Home Administration; that shipment of his household 
effects at Government expense was authorized; that the employee has 
been reimbursed for the expenses of transportation of his household 
effects; and that the storage charge and expenses incidental thereto 
were incurred at Grand Junction Colorado, a previous place of resi- 
dence. 

Under section 12 (b) of Executive Order 9805, as added by Executive 
Order 9933, only storage charges and necessary expenses incidental 
thereto are for consideration in determining the total sum “actually 
paid by the employee for the storage” of his effects. Ordinarily, the 
obtaining of storage insurance results from voluntary action by the 
employee for his own protection and, accordingly, such charge may 
not be considered a necessary incidental expense to the storage of an 
employee’s effects. It follows that, in the absence of a showing that 
the insurance in question was required by the storage company before 
the goods would be accepted for storage, or is required by law, allow- 
ance of that item may not be authorized. 

Action on the voucher—which voucher is returned herewith—should 
be taken in accordance with the above. 


[B-86014] 


Officers and Employees Stationed in Foreign Countries— 
Living Quarters Allowance—Maximum Allowable 


The monetary allowance for living quarters which may be granted under the act 
of June 26, 1930, and the Standardized Government Civilian Allowance Regula- 
tions issued thereunder, to United States citizens who are civilian employees 
stationed overseas, may not exceed the maximum prescribed by section 3.6 of 
said regulations, even though an employee may be occupying Government-con- 
trolled living quarters on a rental basis, the charge for which is in excess of the 
maximum allowance, and the obligation to pay such excess rental is that of the 
employee and not of the employing agency. 











Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 681 


Comptroller General Warren to the Vice Chairman, United States 
Maritime Commission, June 2, 1949: 


Reference is made to your letter of May 3, 1949, requesting decision 
with respect to the proper maximum quarters allowance payable to an 
employee of the United States Maritime Commission stationed at 
Manila, Philippine Islands, and residing at the Philippine Rehabili- 
tation Housing Center. 

You state that the employee moved into the Rehabilitation Housing 
Center on March 7, 1949; that no determination has been made as to 
the rental charge; but that it is felt the rental will be in excess of the 
grant authorized under the Standardized Government Civilian Allow- 
ance Regulations. In view of the provisions of the act of June 26, 1930, 
46 Stat. 818, 5 U. S. C. 118a, quoted, in part, in your letter, you request 
to be advised as to (1) whether the employee is entitled only to the 
maximum allowance prescribed by the above-mentioned regulations; 
(2) should any excess rental be paid by the employee; or (3) is the 
Maritime Commission obligated to pay this rental if it exceeds the 
maximum specified in the said regulations? 

In substance, and so far as applicable here, the above-referred-to 
statute provides that under regulations issued in accordance therewith 
civilian employees of the Government having permanent stations in 
a foreign country, and being United States citizens, may be furnished, 
without cost to them, living quarters in a Government-owned or rented 
building and, where such quarters are not available, may be granted an 
allowance for living quarters. Section 3.6 of the Standardized Gov- 
ernment Civilian Allowance Regulations provides that the actual rate 
at which a quarters allowance may be granted shall be the estimated 
amount of the employee’s annual expenditure for the rent of living 
quarters “or the maximum determined in accordance with sections 3.5 
and 9.3, whichever is less.” [Italics supplied.] See also, generally, 
sections 1.1b, 1.2d, and 1.4 of the same regulations, and Bureau of the 
Budget Circular No. A-8, Revised, dated February 4, 1949. 

You are advised that, under the said Jaw and regulations, the fact 
that the employee and his family are occupying Government-con- 
trolled living quarters, for the use of which a rental charge is to be 
made of the employee, does not entitle him to receive a quarters allow- 
ance in excess of the maximum prescribed by the said regulations. 
Accordingly, your first question is answered in the affirmative, and 
questions 2 and 3 are answered in the affirmative and negative, 
respectively. 





DECISIONS OF THE COMPTROLLER GENERAL [28 





(B-83611] 


Contracts—Change Orders—Delays Incident to Changes 


Where a construction contract reserved to the Government the right to make 
reasonable changes in the work due to the discovery of subsurface conditions 
differing materially from those shown in the original plans and specifications 
for which an equitable adjustment in the contract price based on unit bid prices 
and an extension of time for the performance thereof would be allowed, but not 
entitling the contractor to damages on account of delays by the Government, 
the contractor is not entitled to be paid additional compensation solely for the 
delay incident to such changes beyond that allowed in the change orders which 
were accepted by the contractor as being satisfactory. 


Acting Comptroller General Yates to the Secretary of the Interior, 
June 3, 1949: 


Reference is made to your letter dated February 7, 1949, requesting 
decision as to whether any payment may be made to The Utah Con- 
struction Company on its claim for $822,566.35, representing in- 
creased costs said to have been incurred under contract No, I2r—15725, 
dated January 15, 1946. 

Under the terms of the contract, The Utah Construction Company 
agreed to furnish the materials and perform the work required in the 
construction of the Davis Dam and Power Plant in strict accordance 
with specification No. 1130 and supplemental notices to bidders dated 
November 28 and December 11, 1945, attached to and made a part 
of the contract, at the unit and lump-sum prices stated in the schedule 
included in the specifications. It was provided in paragraph 24 of 
the specifications that the contractor would begin work within 30 
calendar days after date of receipt of notice to proceed and would 
complete all of the work within 1,200 calendar days from the date of 
receipt of such notice. 

By paragraph 25 of the specifications the contractor agreed to pay 
to the Government, as liquidated damages, the sum of $1,000 per day 
for each calendar day’s delay. Paragraphs 26 and 28 of the specifi- 
cations provide as follows: 

26. Construction program. Within 30 calendar days after date of receipt of 
notice to proceed, the contractor shall furnish the contracting officer a complete 


construction program showing in detail his proposed program of operations, 
which construction program shall provide for an orderly performance of the 
work. 

The construction program sball be in such form and in such detail as may be 
required by the contracting officer, and shall be subject to the approval of 
the contracting officer. The Government will make every reasonable effort 
to secure the delivery of all metalwork, machinery, and other construction 
materials required to be furnished by the Government, in time to avoid delays 
in the performance of the work; however, should the Government for any 
reason fail to secure delivery of such metalwork, machinery, or construction 
materials in time to meet the construction requirements, the contractor shall be 
entitled to no damages or additional compensation on account of such delays. 
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28. Right to change location and plans. When additional information regard- 
ing foundation or other conditions becomes available as a result of the excava- 
tion work, further testing, or otherwise, it may be found desirable to change 
the location, alinement, dimensions, or design of the dam, power plant, or ap- 
purtenant works to conform to such conditions. The Government reserves the 
right to make such reasonable changes in the dam, power plant, and appurtenant 
works as, in the opinion of the contracting officer, may be considered necessary 
or desirable, and the contractor shall be entitled to no extra compensation be- 
cause of such changes, except that any increase in the amount of excavation, 
concrete, or other required work, for which items are provided in the schedule, 
will be paid for at the unit prices bid therefor in the schedule. The contractor's 
plant shall be laid out and his operations shall be conducted so as to accom- 
modate any reasonable change in the location and design of the dam, power 
plant, and appurtenant works, or any part thereof, without additional cost to 


the Government. 

In your letter it is stated that notice to proceed under the contract 
was received by the contractor on March 22, 1946, and that the con- 
tractor commenced work on April 3, 1946, and made excellent progress 
in the excavation of the forebay channel, the spillway, and outlet works 
and intake structure, virtually completing the said work by the end 
of February 1947. It is stated that as a result of the disclosure while 
excavating in the forebay channel and in the areas of structure foun- 
dations that the rock encountered was not as solid as had been antici- 
pated, side slopes of the forebay channel and of the excavation for 
the structures were flattened and immediately after the excavation for 
structure foundations was completed, approximately to the depth 
originally contemplated, a board of consulting engineers and geol- 
ogists was assembled at the project during the period from March 5 
to 9, 1947, to study the conditions encountered and to advise with 
regard to foundation treatment. On February 22, 1947, the con- 
tractor commenced its program of foundation grouting for the spill- 
way and outlet structures but this program was ordered suspended on 
March 15, 1947, in order that consideration might be given to the 
advisability of performing additional foundation excavation and 
grouting and to the making of changes in the designs of the structures 
in the light of the foundation conditions encountered and the recom- 
mendations of the board of consulting engineers with respect thereto. 
Additional excavation, which involved excavating the material previ- 
ously grouted, was ordered by the contracting officer and the contractor 
commenced this work on April 2, 1947. This excavation for the foun- 
dation of the spillway and outlet structures was completed on May 13, 
1947. The contractor then commenced regrouting the areas of the 
spillway and outlet structure foundation, continuing this work until 
July 14, 1947, at which time the contractor’s grouting program was 
completed to such an extent as to permit the placing of concrete in the 
foundation. However, on July 16, 1947, on the basis of recommenda- 
tions of the consulting board, the contractor was ordered to commence 
a new and greatly expanded grouting program in the area of intake 
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structure and the spillway and outlet works. This program provided 
for the drilling of holes for foundation grouting at closer intervals and 
to depths greater than those contemplated by the specifications. Sub- 
sequently, the contractor was required to regrout areas, some of which 
had twice previously been grouted. On December 11, 1947, the grout- 
ing required under the expanded program was completed to such an 
extent as to permit the contractor to undertake large-scale concrete 
operations. 

It appears further from your letter that under the contractor’s 
original construction program, which was submitted before it was 
known that changes in the work would be required, initial diversion 
of the river through the forebay channel was scheduled for December 
1947. However, initial diversion actually was not made until the lat- 
ter part of June 1948. Hence, prosecution of the expanded grouting 
program and of the additional excavation therefor had the effect of 
delaying for several months not only the time when the contractor 
could commence large-scale concrete work but the time when construc- 
tion of the dam embankment could be undertaken. During this 
period, men and equipment placed on the job for performance of the 
concrete and dam embankment work were in a stand-by or partial 
stand-by status, it being stated that “The records show that during 
the period from February to December, 1947, the contractor’s payrolls 
alone were approximately equal to its gross earnings under the 
contract.” 

It is stated that the contracting officer has determined that the 
foundation conditions encountered in the performance of the work 
constituted “changed conditions” within the meaning of that term 
as used in article 4 of the contract; that the disclosure of the founda- 
tion conditions has made necessary extensive revisions in the design 
of the work; and that an order for changes providing for such revisions 
will be executed at an early date. Also, it is stated that “This order 
for changes containing prices agreed to by the contractor will result 
in an increase in the contractor’s earnings of approximately $6,100,- 
000,” and that “The prices negotiated with the contractor do not, of 
course, contain any allowance for the increased costs the contractor 
claims to have incurred as a result of stand-by and disruption of its 
construction program.” Finally, it is stated that, if it is the decision 
of this Office that any paycent can be made to the contractor under the 
facts stated in your letter, a voucher covering such payment will be 
submitted for direct settlement with a report of the contracting officer 
setting forth the details as to how the amount recommended for 
payment was arrived at. 
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There now is on file in this Office Order for Changes No. 3, dated 
December 15, 1948, ordering the contractor to perform the work of 
constructing the dam and power plant in accordance with the revised 
design and details shown on the drawings listed therein and attached 
thereto. The net increase in the amount of the contract prices on 
account of the changes ordered is shown as $6,092,746.66, and it is 
provided that the adjustment in the time for performance of the 
contract will be made by allowing the contractor 425 calendar days’ 
additional time. The contractor accepted the order for changes under 
date of December 30, 1948, by advising the construction engineer, 
Bureau of Reclamation, Davis Dam, Nevada, that the adjustment of 
the amount of compensation due under the contract and/or in the 
time required for its performance by reason of the changes covered 
by the order for changes was satisfactory and was thereby accepted. 

There is no provision in the contract proper, or in specifications No. 
1130, providing, either expressly or by necessary implication, for 
payment of any amount in excess of the contract prices to compen- 
sate the contractor for increased costs of performance result- 
ing from delays due to acts of the Government or other excusable 
causes. On the contrary, paragraph 26 of the specifications, supra, 
expressly provides that the contractor would not be entitled to dam- 
ages or additional compensation on account of delays by the Govern- 
ment in securing delivery of metal work, machinery, or construction 
materials in time to meet the construction requirements, and para- 
graph 28 of the specifications, supra, expressly limits the amount of 
additional compensation to be paid on account of reasonable changes 
to the unit prices bid in the schedule. See Wells Brothers Company 
v. United States, 254 U.S, 83; Wood, et al. v. United States, 258 U. S. 
120. 

While it may appear that the changes here involved were of such 
magnitude and scope as to constitute changes beyond those apparently 
contemplated by paragraph 28 of the specifications, there still are for 
consideration article 4 of the contract proper and the case of United 
States v. Rice, 317 U. S. 61, wherein it was held by the Supreme 
Court that a delay resulting from a change in the specifications under 
the said article 4, due to discovery of subsurface conditions differing 
materially from those shown on the drawings or indicated in the 
specifications, did not constitute a breach by the Government so as to 
entitle the contractor in that case to damages. Also, see Crook Com- 
pany v. United States, 270 U.S. 4; and United States v. Foley Com- 
pany, 329 U.S. 64. 

In the present case, the changes made by the contracting officer were 
authorized by article 4 of the contract, and it repeatedly has been held 
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by the Court of Claims that the Government cannot be held liable 
in damages beyond the extra cost involved in making the changes 
themselves. See McCord v. United States, 9 C. Cls. 155; Moran 
Brothers Company v. United States, 61 id. 73; Snare & Triest Com- 
pany v. United States, 75 id. 326; and Newport News Shipbuilding 
Company v. United States, 79 id. 1. When the contractor accepted 
the order for changes, it accepted the additional prices fixed for the 
work as full compensation for making the changes and the additional 
time of 425 calendar days which was allowed to cover the time required 
for performance of the contract by reason of the changes, thereby 
relieving the contractor from the assessment of liquidated damages 
for that period. Hence, it cannot be said that the Government obli- 
gated itself to pay damages solely because of the delay incident to 
the changes. 

Accordingly, on the basis of the present record and in view of the 
authorities cited above, I am constrained to conclude that there is 


no legal basis for payment of any part of the additional amount 
claimed. 


[B-83735] 


Contracts—Reformation—Unilateral Mistake in Statement 
of Price 


Where, under a contract for the rental of Government-owned facilities, the con- 
tractor unequivocally agreed to pay a specified rental based on a percentage 
of the appraised valuation of the facilities per annum, there is no legal authority 
to reform the rental agreement to correct an overstatement of the rental charge 
on the basis that the Government made a mistake in computing the contract rental 
charge by erroneously appraising the value of the facilities covered by the 
contract. 


Comptroller General Warren to the Secretary of the Navy, June 3, 
1949: 


Reference is made to letter of February 10, 1949, with enclosures, 
from the Assistant Secretary of the Navy, requesting a decision as to the 
legal propriety of reforming rental agreement contract No. NOrd- 
26859, dated May 1, 1945, with the Billard Machine and Tool Com- 
pany, to correct an overstatement of the rental charge. 

It appears from the aforesaid letter and its enclosures that the 
Bureau of Ordnance furnished to Billard Machine and Tool Company 
certain Government-owned facilities for use in performing contracts 
for the production of materials necessary for the prosecution of the 
war. The facilities so furnished, as listed in enclosure A to the con- 
tract, consisted of one Landis 6’’ x 18’’ Plain Cylindrical Grinder and 
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one Gallmeyer and Livingston Hydraulic Feed Surface Grinder. As 
set forth in the contract, the contractor agreed to certain stated con- 
ditions and obligations including, under paragraph 6 of the contract, 
the obligation to pay rental to the Government for the use of the 
facilities. Paragraph 6 provides in part as follows: 


The amount of the rental will be 10% of the appraised valuation of the facilities 
per annum. This rental amounts to $177.41 per quarter and will commence on 
the delivery date set forth above. 


It is stated in the Assistant Secretary’s letter that in preparing con- 
tracts of the type here involved, the practice was for the Bureau of 
Ordnance personnel in Washington to ascertain the value of the facili- 
ties involved from property record cards; to set forth the facilities and 
the value thereof as so ascertained in an exhibit to the contract des- 
ignated enclosure A; and after computing annual rental of the facili- 
ties by application of the above stated percentage to the value of the 
facilities, to compute the quarterly rental and set forth that rental also 
in enclosure A to the contract form. The value of the facilities in the 
present case was set forth in said enclosure A as $1,906.48 for the cylin- 
drical grinder and $5,190 for the surface grinder. Subsequent to exe- 
cution of the contract, the contractor ascertained that the original price 
to the Government of the cylindrical grinder had been substantially less 
than the base figure of $1,906.48 used in preparing the contract; and, 
upon investigation by the Bureau of Ordnance, it was discovered that 
the figure $1,906.48, appearing opposite the word “total” on the prop- 
erty record card covering this machine, was erroneously copied off the 
card as representing the value of the machine, whereas, in fact, that 
figure included freight charges of $42.84 and installation charges of 
$263.64. Consequently, the value of the cylindrical grinder for rental 
purposes was $1,600 rather than $1,906.48, as stated in enclosure A to 
the contract. 

It is stated further that there was added to the grinder a starter 
having a cost of $21; that the cost of the starter was omitted from the 
computation of the value of the grinder at the time the contract was 
prepared ; and that the true value of the cylindrical grinder on which 
rental should have been computed was $1,621. It is also stated that 
the figure of $5,190, set forth in enclosure A to the contract as the value 
of the surface grinder, was incorrect because a two-pole fusible switch 
valued at $5.78 had been added to the grinder and, therefore, the true 
value of the surface grinder upon which rental should have been com- 
puted was $5,195.78 instead of $5,190. It is pointed out that, com- 
puted on the basis of 10 percent of the true cost of the machines, the 
quarterly rental figure which should have been inserted in the con- 
tract was $170.42 per quarter rather than $177.41 per quarter. There 
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is also enclosed a statement by the contracting officer to the effect that 
insofar as the agreement, as executed, provided for rental charges 
based on erroneous valuation, it failed to express his intention in 
the matter. 

It is well settled that a contract may be reformed on the ground of 
mutual, as distinguished from unilateral, mistake. However, proof 
of the mutual mistake must be of the clearest and most satisfactory 
character—a mere preponderance of evidence not being sufficient. 
Philippine Sugar Estates Development Co. v. Government of the Phil- 
ippine Islands, 247 U.S. 385; Snell v. Insurance Co., 98 U.S. 85; Fire- 
men’s Ins. Co. v. Lasker (C. C. A.), 18 F. 2d 375. In the present 
matter, the evidence submitted indicates that a mistake was made by 
the Government in computing the rental figure inserted in the contract. 
The clear weight of authority is that a mistake by one party in the 
statement of a price, if not known to the other party, does not affect 
the validity of the contract as made. Tatum v. Coast Lumber Co., 16 
Idaho 471, 101 P. 957; Steinmeyer v. Schroeppel, 226 Ill. 9, 80 N. E. 
564; Boeckeler Lumber Co. v. Cherokee Realty Co., 136 Mo. App. 708, 
116 S. W. 452; Harran v. Foley, 62 Wis. 584, 22 N. W. 837. 

In the present case, the contractor unequivocally agreed to pay a 
rental of $177.41, per quarter, for the facilities. There is no evidence 
that he knew how that figure was computed, other than that it was 
based on “10% of the appraised valuation of the facilities per annum.” 
And, of course, the term “appraised valuation” would not ordinarily 
be synonymous—even in the case of new facilities—with “original 
cost.” Moreover, the mere fact that a seller, acting in good faith, 
erroneously appraises the value of the thing sold, either by failing to 
take into account elements of value the thing had Lr by ascribing to 
it elements of value it did not have, affords the buycr no redress if the 
price fixed in the contract of sale is clearly set forth and mutually 
agreed upon. Cf. Hazelton Tripod-Boiler Co. v. Citizens St. Ry. Co., 
72 F, 317. 

Accordingly, I find no proper basis in the present record for au- 
thorizing reformation of the rental agreement. 


[B-85145] 


Six Months’ Death Gratuity Pay—Effect of Absence Without 
Leave for One Hour at Time of Death 


A Marine Corps enlisted man who died from injuries received not as the result 
of his own misconduct but while he was absent without leave for approximately 
one hour is to be regarded, in view of the applicable regulations, as having been 
in a pay status so as to have had a “rate” of pay upon which to compute the six 
months’ death gratuity authorized under the act of June 4, 1920, as amended. 











Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 689 


Assistant Comptroller General Yates to the Secretary of the Navy, 
June 3, 1949: 


Reference is made to your letter of March 29, 1949, requesting de- 
cision as to whether the late Clifford Purcell, private, first class, U. S. 
Marine Corps (deceased), may be regarded as having been in a pay 
status at the time of his death, under the circumstances here involved, 
so as to have had a rate of pay upon which to base the six months’ 
death gratuity authorized under the act of June 4, 1920, 41 Stat. 824, 
as amended, 34 U. S. C. 948, which provides that certain beneficiaries 
of officers and enlisted men of the Navy and Marine Corps, upon offi- 
cial notification of the officer’s or enlisted man’s death from wounds 
or disease not the result of his own misconduct, are entitled to receive 
an amount equal to “six months’ pay” at the “rate” received by such 
officer or enlisted man at the date of his death. 

It appears that on May 24, 1948, at approximately 11 p. m., Purcell 
and two other Marine Corps enlisted men left their station at the 
Naval Ordnance Laboratory, White Oak, Maryland, to take an un- 
authorized ride in a station vehicle; that Purcell was injured about 
15 minutes later when the vehicle collided with an electric power pole 
approximately three miles from the station; that he died in the Leland 
Memorial Hospital, Riverdale, Maryland, about midnight, at which 
time he had been absent without leave for approximately one hour. 
Also, it is stated that a board of investigation found, or was of the 
opinon, that none of the enlisted men were under the influence of 
alcohol and that the accident was due to one of the other enlisted 
men’s inefficient driving at an excessive rate of speed. Accordingly, 
the Navy Department determined that Purcell’s death was not the 
result of his own misconduct. 

In the decision referred to in your letter (A-97631, October 18, 
1938), an Army enlisted man, while absent without leave, died, within 
24 hours after he left his station, as the result of having been run over 
by a bus while awaiting transportation back to his post. The Army 
regulations in effect at that time provided that unauthorized absences 
of less than 24 hours did not affect pay and allowances, and, conse- 
quently, it was held that the man had a “rate” of pay at the time of 
his death upon which to compute a death gratuity “equal to six 
months’ pay.” Inasmuch as Navy instructions and regulations also 
provide for preservation of a pay status for an absence over leave or 
without leave of less than 24 hours, you ask whether such decision is 
applicable to the case here involved and to cases involving Navy and 
Marine Corps personnel, generally. 
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The instructions in effect on the date of the enlisted man’s death 
(article 28-1 (2) Marine Corps Manual, and paragraph 54361-2 b, 
Bureau of Supplies and Accounts Manual), provided that a fractional 
part of a day will not be considered in making checkages of pay and 
allowances for absence and, if the unauthorized absence covers a period 
of less than 24 consecutive hours, no checkage will be made in the 
man’s pay account. See, also, U. S. Navy Regulations, 1948, ap- 
proved August 9, 1948 (article 1929), which—following section 4 (b) 
of the Armed Forces Leave Act of 1946, as amended by the act of 
August 4, 1947, 61 Stat. 748—provides that persons absent from their 
stations or duty, either without leave or after their leave has expired, 
shall forfeit to the United States all pay and allowances accruing 
during such unauthorized absence; but the said 1948 regulation, like 
the prior Navy instructions, provides, in effect, that no checkage of 
pay will be made for an unauthorized absence of less than 24 consecu- 
tive hours. In view of such instructions, the rule applied in the de- 
cision of October 18, 1938, supra, involving an Army enlisted man, is 
equally applicable to Navy and Marine Corps personnel and, since the 
enlisted man here involved had been absent only a little over one hour 
at the time of his death, he is to be regarded as having been in a pay 
status so as to have had a “rate” of pay upon which to compute for 
payment an amount “equal to six months’ pay” within the contempla- 
tion of the said act of June 4, 1920, as amended, if the payment of such 
amount be otherwise proper. 


[B-84520] 


Foreign Area Allowances to Civilian Employees 


Employees stationed in foreign areas who are subject to section 204 of the Inde- 
pendent Offices Appropriation Act, 1949, authorizing the payment of living 
quarters allowances and cost of living allowances as provided by the act of 
June 26, 1930, and section 901 (2) of the Foreign Service Act of 1946, respectively, 
are not entitled to a temporary lodging allowance, as defined in section 2 of the 
Standardized Government Civilian Allowance Regulations, which was specifically 
authorized to be paid only to employees of the Foreign Service by section 901 (1) 
of the 1946 act. 


Employees stationed in foreign areas who are subject to section 204 of the Inde- 
pendent Offices Appropriation Act, 1949, providing for the payment of living 
quarters allowances and cost of living allowances authorized by the act of 
June 26, 1930, and section 901 (2) of the Foreign Service Act of 1946, respectively, 
may be granted quarters, post, special post, transfer, and separation allowances 
which are specifically authorized by the 1930 act and said section 901 (2), 
provided the foreign posts of duty actually represent the employees’ permanent 
stations during the period of their assignment for seasonal periods of from two 
to six months. 
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Acting Comptroller General Yates to the Secretary of the Treasury, 
June 6, 1949: 


Reference is made to your letter of March 11, 1949, requesting a 
decision as to the application of the various allowances authorized 
under the Standardized Government Civilian Allowance Regulations 
to employees of the Bureau of Customs stationed in foreign countries. 
Your question relates particularly to the temporary lodging allow- 
ances provided for in section 2 of the said regulations, and you doubt 
whether such allowance is applicable to customs employees under the 
basic authority contained in section 204 of the Independent Offices 
Appropriation Act, 1949 (62 Stat. 176, 194). 

Although it is stated to be the view of your Department that the 
said section 204 constitutes ample authority for granting the other 
allowances—quarters, post, special post, transfer, and separation— 
as provided in sections 3, 4, 5, 6, and 7, respectively, of the allowance 
regulations, decision is requested, generally, as to the applicability 
of those sections to customs employees and specifically as to which of 
the said allowances, if any, may be granted customs officials and em- 
ployees stationed in Canada for seasonal periods of from two to six 
months. 

As indicated in section 2 (c) of Allowance Circular No. 1, Stand- 
ardized Government Civilian Allowance Regulations, the new allow- 
ances previously available only to members of the Foreign Service now 
are available to all civilian employees “when authorized by law for 
the agency concerned.” The authority to pay cost of living and 
quarters allowances to customs employees is contained in section 204 
of the Independent Offices Appropriation Act, 1949, supra. ‘That 
section makes funds available for the payment of living quarters al- 
lowance in accordance with the act of June 26, 1930, 46 Stat. 818 
(5 U. S. C. 118 (a)), and regulations prescribed thereunder, and 
cost of living allowance similar to those authorized by section 901 (2) 
of the Foreign Service Act of 1946, 60 Stat. 1026. Therefore, since 
the allowances prescribed by the said Standardized Regulations are 
available to an employee only to the extent that such allowances are 
authorized by law for the agency concerned, it necessarily follows 
that customs employees may not be granted any of the prescribed al- 
lowances which are not authorized by the act of June 26, 1930, or 
section 901 (2) of the Foreign Service Act of 1946, supra. 

A temporary lodging allowance is specifically authorized to be paid 
to employees of the Foreign Service by section 901 (1) of the Foreign 
Service Act, 60 Stat. 1025, and no reference to that section or to pro- 
visions similar to those contained therein is included in the law from 
which the Bureau of Customs derives its authority to pay allowances 
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to employees stationed in foreign countries. Moreover, under the 
present regulations relating to the computation of the said temporary 
lodging allowance, it appears that the extension of such benefit to em- 
ployees other than those of the Foreign Service of the State Depart- 
ment was neither contemplated nor provided for. Accordingly, there 
is required the conclusion that a temporary lodging allowance, as de- 
fined in section 2 of the Standardized Regulations, legally may not be 
granted to an employee of the Bureau of Customs or to any other 
employees who are subject to the provisions of section 204 of the In- 
dependent Offices Appropriation Act, 1949. 

The other allowances referred to in your letter—quarters, post, 
special post, transfer, and separation—are specifically authorized by 
the 1930 act and section 901 (2) of the Foreign Service Act, supra. 
Thus, such provisions having been incorporated in section 204, the 
allowances authorized thereby may be granted to employees of the 
Bureau of Customs in accordance with the applicable provisions of the 
regulations. 

A necessary prerequisite to the granting of any of the referred-to 
allowances is that the employee concerned be permanently assigned to 
a foreign duty post. Therefore, in the absence of a factual statement 
from which a determination in that respect may be made as to customs 
employees stationed in Canada for seasonal periods, a definite answer 
cannot be made to the specific question (No. 2) presented in your letter. 
In that connection, however, it may be stated that if the Canadian 
posts of duty actually represent the employees’ permanent stations 
during the period of their assignment, they may be granted quarters, 
post, special post, transfer, and separation allowances to the same ex- 
tent as authorized for any other employee of your Department 
stationed in a foreign country. On the other hand, if the duty station 
is temporary, such as would permit the payment to them of per diem 
in lieu of subsistence thereat, the allowances may not be granted. 
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[B-86403] 


Leaves of Absence—Annual—Foreign Differential—En- 
largement of Leave Rights 


The annual leave act of March 14, 1936, while providing by section 5 thereof for 
the continuance of any existing leave differential for employees stationed out- 
side continental United States, is applicable to all civilian employees wherever 
stationed, and does not authorize the granting of any annual leave rights to such 
employees in excess of those provided in the act and regulations issued thereunder, 
so that a foreign leave differential enjoyed by employees of a particular depart- 
mental bureau prior to March 14, 1936, may not be enlarged by administrative 
regulation to bring them in line with employees of other bureaus having different 
foreign service leave rights. 
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Acting Comptroller General Yates to the Secretary of Commerce, 
June 6, 1949: 


Reference is made to your letter of May 13, 1949, requesting decision 
whether you may promulgate regulations establishing a uniform leave 
policy governing all employees of your Department stationed outside 
the continental limits of the United States authorizing 26 days’ annual 
leave each year with a maximum accumulation of 90 days. You state 
that at the present time annual leave differentials vary among the 
various bureaus of your Department; that the allowance of leave may 
be from 26 to 30 days a year with a maximum accumulation varying 
from 60 to 90 days; that the majority of your employees are subject 
to the 26 days a year and the 90-day accumulation because of the pro- 
visions of section 5 of the act of March 14, 1936, 49 Stat. 1161, reading 
as follows: 

Nothing in this Act shall be construed to prevent the continuance of any 
existing leave differential now obtaining for the benefit of employees of the 
Federal Government stationed outside the continental limits of the United States. 

The act of March 14, 1936, is by its terms applicable to “all civilian 
officers and employees of the United States wherever stationed,” and, 
except for the saving provision of section 5, supra, there is no authority 
to grant employees outside the continental limits of the United States 
any annual leave rights in excess of those provided in the act of 1936 
and the regulations issued thereunder by the United States Civil 
Service Commission. 26 Comp. Gen. 168. Accordingly, it would not 
be permissible to enlarge by regulation the foreign differential enjoyed 
by the employees of any particular bureau of your Department prior 
to March 14, 1936, and as this appears the principal result to be 
accomplished by the proposed uniform regulations, it must be held that 
the adoption of such regulations is not authorized. 


[B-81063] 


Retirement—Civilian—Salary Deductions Upon Reemploy- 
ment 


The provision in section 2 (b) of the act of February 28, 1948, requiring that the 
salary of a civil-service annuitant who is reemployed be reduced in a sum equal 
to the retirement annuity allocable to the “period of actual employment,” has 
reference to the actual period during which an annuitant holds the position in 
which he is reemployed, including all periods of leave without pay as well as 
all regular non-workdays forming a part thereof. 28 Comp. Gen. 87, overruled 
in part. 


Under section 2 (b) of the act of February 28, 1948, providing for a dednction 
from the salary paid an annuitant for a position in which he is reemployed of 
“a sum equal to the retirement annuity allocable to the period of actual employ- 
ment,” the total annuity payable to a reemployed annuitant must be deducted 
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from the annual salary for the position, and the remainder thereof represents 
the total salary authorized to be paid for a full year of employment, or the 
maximum rate of compensation payable for any period of less than one year. 
28 Comp. Gen. 103, distinguished. 


The holding herein to the effect that the annuity payable to a reemployed annui- 
tant must, in consonance with section 2 (b) of the act of February 28, 1948, be 
deducted from the annual salary of the position to determine the total salary 
payable is for application in cases where annuitants are reemployed upon a per 
diem or hourly basis; and to determine the per diem or hourly rate properly 
payable, the rates of such pay should be converted to their per annum equivalent, 
which equivalent rate should be reduced by the total annuity received, and the 
remainder thereof reconverted to a per diem or per hour rate. 


In view of the requirement that a reemployed annuitant must, under section 2 (b) 
of the act of February 28, 1948, have his per annum salary rate reduced by the 
annuity received to determine the total salary payable, overtime compensation 
may be paid upon the same basis and at the same rate authorized by law to be 
paid other employees who occupy similar positions. 


Comptroller General Warren to the Chairman, Interstate Commerce 
Commission, June 7, 1949: 





Consideration has been given letter of October 21, 1948, from the 
then Chairman of the Interstate Commerce Commission, requesting 
a decision with respect to the proper method of computing the salary 
to be paid a civil-service annuitant who is reemployed under the pro- 
visions of section 2 of the act of May 29, 1930, as amended by section 
2 of the act of February 28, 1948, Public Law 426, and whose com- 
pensation is to be paid upon a per annum basis. You express doubt 
as to the application to per annum salaries of the method of compu- 
tation prescribed in the decision of August 9, 1948, B-78841, 28 
Comp. Gen. 87, and submit examples showing that such method would 
result in the reemployed annuitant receiving a total payment for the 
year in excess of the established salary rate for the position in which 
reemployed. 

At the outset it should be stated that since the annuity received 
by a retired civilian employee of the United States is not salary, there 
is no question of the application of the $10,330 aggregate annual sal- 
ary limitation prescribed by the Classification Act, as amended, to 
the concurrent receipt of salary and retirement annuity. Therefore, 
it is necessary to look to the laws which authorize the reemployment 
of annuitants in order to determine whether, or to what extent, such 
concurrent payments are allowable in any event. 

In that connection section 2 of the act of May 29, 1930, as amended 
by section 2 of the act of February 28, 1948, Public Law 426, 62 Stat. 
49, provides, in pertinent part, as follows: 

(b) No person who is receiving an annuity under the provisions of this Act 
and who has reached the age of sixty years shall be eligible again to appoint- 


ment to any appointive office, position, or employment under the Government of 
the United States or of the District of Columbia, unless the appointing authority 
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determines that he is possessed of special qualifications: Provided, That no de- 
ductions for the retirement fund shall be withheld from the salary, pay, or 
compensation of such person, but there shall be deducted from his salary, pay, 
or compensation otherwise payable a sum equal to the retirement annuity allo- 
cable to the period of actual employment: Provided further, That the annuity 
in such case shall not be redetermined upon such person’s subsequent separa- 
tion from the service. 

That section, in substance, continues the provision which it amends in 
respect to authorizing under certain circumstances the reemployment 
of civil-service annuitants. However, where the previous section 
provided that upon reemployment the annuity would be terminated 
and the annuitant’s future rights redetermined as of the date of sub- 
sequent separation, the present law authorizes the continuance of the 
annuity upon reemployment but requires that the salary of the posi- 
tion to which appointed be reduced “in a sum equal to the retirement 
annuity allocable to the period of actual employment.” The reason 
for that change is explained in Report No. 888 of the House Com- 
mittee on Post Office and Civil Service and Report No. 746 of the 
Senate Committee on Civil Service (accompanying H. R. 4127 which 
subsequently became Public Law 426) in the following language: 

It is proposed that the same privileges of reemployment be continued except 
that if the person is age 60 or over, the annuity will continue to be paid during 
his reemployment and his salary, as an employee, reduced by the amount of 
annuity being received. The employee would acquire no additional retirement 
rights during such period of reemployment. 

This will result in a saving in administrative costs because of the elimination 
of dropping annuitants from the roll, recomputing annuities, and reentering 


annuitants on the roll. It will prevent inequities arising as a result of annui- 


tants being reemployed primarily for the purpose of acquiring new or additional 
retirement rights. 


Thus, it would appear that as to the ultimate effect of the amendment 
no change was contemplated in the original concept that a retirement 
status is inconsistent with an active employment status and that no 
annuity should be paid in such cases. However, the language used 
in the said amendment, viz., “period of actual employment,” is suscep- 
tible of a meaning synonymous with actual rendition of service. 
Under that definition of the term, the provision could be construed 
as requiring a reduction in salary only to the extent of such part 
of the annuity as would be apportionable to the days on which serv- 
ices were actually rendered or for which compensation actually was 
paid (B-78841 of August 9, 1948). But, to pursue such a theory to 
its logical conclusion, not only would there be eliminated from the 
computations all regular non-workdays, but also non-workhours 
outside a regular daily tour of duty for which no compensation is 
paid. I cannot believe the Congress intended a result in such irre- 
concilable conflicts with its previous concept of civilian retirement. 

Therefore, in order to effectuate the declared purpose of the pro- 
vision and at the same time achieve a result reasonably within con- 
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templation of the Congress, it appears that the term “period of 
actual employment” as used in the said section properly should be 
considered as relating to the actual period during which an annui- 
tant holds the position in which he is reemployed. In other words, the 
tenure of employment which includes, of course, all periods of leave- 
without-pay, as well as all regular non-workdays forming a part 
thereof, should be regarded as the period of actual employment as 
that term is used in section 2 of the act of February 28, 1948, supra. 

With respect to the computation of the salary authorized to be 
paid an annuitant for the position in which he is reemployed, the 
act specifically provides that there shall be deducted from such salary 
“a sum equal to the retirement annuity allocable to the period of 
actual employment.” Thus, the provision does not operate to reduce 
the annuity payable for such period, as was the case in the military 
retired pay considered in the decision of August 19, 1948, B-75253 
(28 Comp. Gen. 103), but, on the contrary, it places a limitation upon 
the total salary otherwise payable for the position in which reem- 
ployed. Therefore, annuity allocable to the period of employment 
is to be regarded only as a measure or the means provided for deter- 
mining the amount in which the salary payments are to be reduced. 
Accordingly, since annuity by its very designation is an annual income, 
a reduction in the amount equal to an annuity as relating to salary 
or compensation also must be applied upon that basis. For example, 
using the illustration referred to in your letter, of a retired employee 
receiving an annuity of $5,772 and reemployed at an annual salary 
of $10,330, there is required to be deducted from such salary the total 
annuity of $5,772. The remainder, $4,558, represents the total salary 
authorized to be paid to him for a full year of employment, or the 
maximum rate of compensation authorized to be paid for any period 
of employment of less than one year. It follows, of course, that in 
computing the per diem or per hour equivalent of the per annum rate, 
the proper method of computation is that prescribed by law or regu- 
lation applicable to the salary involved. 

The foregoing rule is for application in all cases irrespective of the 
basis upon which the compensation is fixed or of the fact that the 
employment may be part time, temporary, or intermittent. For ex- 
ample, in the event an annuitant is reemployed upon a per diem or 
hourly basis, such rates of pay should be converted to their per annum 
equivalent in accordance with the method prescribed by the appli- 
cable law; the per annum rate reduced in the total amount of annuity 
being received by the employee, and the remainder reconverted to a 
per diem or per hour basis as the case may be. 
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With respect to the doubt expressed in your letter as to the method 
of computing overtime compensation in the case of a reemployed 
annuitant, you are advised that since under the above-stated rule the 
basic salary of the position is reduced in the total amount required by 
law, overtime compensation otherwise proper may be paid to the 
annuitant involved upon the same basis and at the same rate author- 
ized by law to be paid other employees who occupy similar positions. 

Your submission is answered accordingly, and so far as the de- 
cision of August 9, 1948, B~78841 (28 Comp. Gen. 87), is inconsistent 
with the foregoing, that decision no longer will be followed and 
payments made for services rendered hereafter will be governed by 
the rule set forth above. 


[B-86047] 


Traveling Expenses—lInterruption of Leave for Performance 
of Temporary Duty at Place of Leave 

An employee whose leave of absence away from his official headquarters was 
interrupted for the performance of temporary duty at the place of leave—there 
being no additional travel involved—under orders which authorized per diem in 
lieu of subsistence is to be regarded as in a travel status, so as to be entitled 


to per diem in lieu of subsistence for the period of temporary duty. 16 Comp. 
Gen. 481 ; 25 id. 347 ; 28 id. 237, amplified. 


Comptroller General Warren to Lt. Col. K. L. Brazier, Department 
of the Army, June 7, 1949: 


Reference is made to your letter of April 14, 1949, file PA: LD: eg, 
forwarded here by first indorsement dated April 28, 1949, from the 
Office of the Chief of Finance, transmitting a voucher from Wayland 
C. Sloan for per diem in lieu of subsistence in the amount of $30. The 
said per diem covers five days, which five days constituted an interrup- 
tion of the employee’s leave of absence at San Francisco, California, 
away from his official headquarters, for the performance of temporary 
duty at the place of leave. Since no travel was necessary in connec- 
tion with the temporary duty, you express doubt as to whether the 
employee would, for the said five days, be in a travel status, that is, 
whether the per diem claimed may be paid under the provisions of the 
Subsistence Expense Act of 1926, 44 Stat. 688, as amended, and 
you request a decision whether payment on the voucher is authorized. 

The established rule long recognized by this Office that an em- 
ployee is entitled to reimbursement for the additional expenses, includ- 
ing per diem in lieu of subsistence, incurred because of interruption 
of leave of absence for return to official duty (16 Comp. Gen. 481; 
25 id. 347; 28 id. 237), is for application regardless of the fact that 
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such official duty is required to be performed at the place of leave 
without additional travel. The fact that an employee is ordered to 
and performs duty at a place other than his official station in effect 
places him in a travel status for per diem purposes and where, as in 
the instant case, the per diem is duly authorized in the order directing 
the temporary duty, payment thereof in accordance with the applica- 
ble laws and regulations will not be questioned by this Office. 

Accordingly, payment on the submitted voucher, which is returned 
herewith, is authorized, if it be otherwise correct. 


(B-74166] 


Compensation—District of Columbia Health Department 
Part Time Physicians 


Part time physicians of the District of Columbia Health Department who hold 
permanent appointments for part time services with compensation based upon 
a proportionate part of a classified salary rate for full time services are to be 
regarded as entitled to be paid the stated part time compensation for each regu- 
larly scheduled workday throughout the calendar year that they are available 
for duty with the Board of Education, notwithstanding the fact that their duties 
may be lessened materially by the school vacation period. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, June 8, 1949: 


Reference is made to your letter of June 1, 1949, relative to decision 
of this Office rendered March 29, 1948, 27 Comp. Gen. 554, which held 
that physicians and dentists who regularly work four hours a day for 
which they are paid one-half the annual salary rate that would be 
applicable to a full time physician or dentist are entitled to their 
regular compensation for any day on which they are prevented from 
working by the closing of the schools to which assigned. You request 
to be advised as to whether said decision is for application to the pay- 
ment of compensation of part time physicians of the Health Depart- 
ment for certain services, hereinafter enumerated, during the summer 
months when the schools are closed. 

It is stated that, during the summer vacation period, part time 
physicians of the Health Department perform the following services: 


Group and individual examination for children going to summer 
camp. 

Examination of child labor applicants. 

Examination of teacher applicants and applicants for teachers’ 
college. 
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Examination of teachers for retirement. 

Individual special examination for major handicapped children. 

Medical examination of children attending summer school. 

Group examination of applicants for athletic teams. 

Re-examination of teachers and applicants for teachers’ college 
who have been passed conditionally for correction of physical 
defects. 


In respect of said enumerated services you state that they 


* * * may or may not require the physician to work the full number of 
hours that are ordinarily scheduled during the regular school term. However, 
since no holidays are declared by the Board of Education during the summer 
vacation period, it is the opinion of the Auditor that these physicians are entitled 
to be paid only for the actual time worked during the summer vacation period. 

The referred-to decision does not apply to school vacation periods 
such as here involved but has reference only to those non-workdays 
occurring within an established weekly tour of duty during which 
assigned exclusively to school duty. 

You have not stated the form of the appointment or agreement 
under which the involved part time physicians serve but, from your 
submission, it is apparent that their services are not confined to the 
school year as in the case of school teachers. 31 D. C. Code 609 [act 
of May 26, 1908, 35 Stat. 291]. Accordingly, if such employees hold 
permanent appointments for part time services with compensation 
based upon a proportionate part of a classified salary rate for full 
time services, they are entitled to be paid the stated part time compen- 
sation for each regularly scheduled workday throughout the calendar 
year they are available for duty, notwithstanding that their duties 
may be lessened materially by the school vacation period. 

Your submission is answered accordingly. 


[B-84309] 


Appropriations—Navy Department—Availability for Pay, 
Allowances, and Lump-Sum Payments to Aviation Reserve 
Officers on Active Duty 


Naval Reserve officers commissioned pursuant to the Naval Aviation Reserve 
Act of 1939 or the Naval Aviation Cadet Act of 1942, who are assigned to the 
peacetime Reserve program prior to the expiration of the seven-year period when 
employed on active duty, should have their pay and allowances while on active 
duty with the active Navy charged to the appropriation “Pay and Subsistence 
of Naval Personnel”; however, when a Reserve officer’s status is changed to that 
of an officer on active duty instructing and training reservists through the is- 
suance of appropriate orders, without first being released from active duty with 
the active Navy, his pay and allowances would be chargeable to the appropriation 
“Naval Reserve.” 
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Lump-sum payments authorized for Naval Reserve aviation officers by section 
12 of the Naval Aviation Cadet Act of 1942 upon release from active duty are 
chargeable, in view of the fact that such payments relate mainly to periods of 
active service with the active Navy rather than to periods of service relating to 
the training of reservists in connection with the peacetime Reserve program, to 
the appropriation “Pay and Subsistence of Naval Personnel” rather than to the 
appropriation “Naval Reserve.” 


Naval Reserve officers commissioned under the Naval Aviation Reserve Act of 
1939 or the Naval Aviation Cadet Act of 1942, who completed the seven-year period 
of continuous active duty following flight training as aviation cadets, may, upon 
the issuance of appropriate orders, continue on active duty for the purpose of 
instructing and training reservists without first being released from active duty; 
and any aviation reserve officers’ lump-sum payments payable pursuant to section 
12 of the 1942 act upon release from active duty should be paid from the ap- 
propriation “Pay and Subsistence of Naval Personnel” current at the time of 
release. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
June 10, 1949: 


Reference is made to your letter of March 2, 1949, with enclosures, 
wherein you request decision on certain questions relative to the status 
of officers commissioned in the Naval Reserve pursuant to the pro- 
visions of the Naval Aviation Reserve Act of 1939, 53 Stat. 819, as 
amended, and the Naval Aviation Cadet Act of 1942, 56 Stat. 737, as 
amended. 

Your first question is whether the appropriation “Pay and Sub- 
sistence of Naval Personnel” or the appropriation “Naval Reserve” 
is chargeable with the pay and allowances of officers commissioned 
pursuant to the Naval Aviation Reserve Act of 1939 or the Naval 
Aviation Cadet Act of 1942, supra, who are assigned to the peacetime 
Reserve program prior to the expiration of the seven-year period next 
following commissioning from aviation cadet status, without first 
being released from active duty. In the event it is concluded that 
such pay and allowances are chargeable to the appropriation “Naval 
Reserve,” you present the further question as to which appropriation 
would be chargeable with the lump sum payments authorized for such 
personnel. 

The Naval Aviation Reserve Act of 1939, 53 Stat. 819, as amended, 
was repealed by section 15 (b) of the Naval Aviation Cadet Act of 
1942, 56 Stat. 739, and, hence, the answers to the questions presented 
must be determined by reference to the provisions of this latter act. 

The applicable sections of the Naval Aviation Cadet Act of 1942 
are sections 10, 12, and 13, 56 Stat. 738, 739, which read, in pertinent 
part, as follows: 


Section 10: 


In time of peace officers commissioned pursuant to this Act or to the Naval 
Aviation Reserve Act of 1939 (53 Stat. 819) may be employed on active duty only 
during the seven-year period next following the date of such commissioning, 
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except that such officers may be ordered to active duty thereafter for the pur- 
pose of instructing and training members of the Naval Reserve and Marine Corps 
Reserve. 


Section 12: 


When officers commissioned pursuant to this Act or to the Naval Aviation 
Reserve Act of 1939 (53 Stat. 819) are released from active duty that has been 
continuous for one or more years, they * * * shall be paid a lump sum of 
$500 for each complete year of continuous commissioned active service * * * 
Provided, That the lump sum payments authorized herein shall accrue for not 
more than seven years * * *, 


Section 13: 


* * * The pay and allowances of officers commissioned pursuant to this 
Act or to the Naval Aviation Reserve Act of 1939 (53 Stat. 619), while serving 
on continuous active duty next following the date of such commissioning, shall 
be paid from appropriations “Pay, subsistence, and transportation of naval 
personnel” and “Pay, Marine Corps,” except for those officers ordered to active 
duty pursuant to authority contained in the exception in section 10 of this Act, 
the pay and allowances of which officers shall be paid from appropriations for 
“Naval Reserve” and “Pay, Marine Corps.” 


The Department of the Navy Appropriation Act, 1949, Public Law 
753, approved June 24, 1948, 62 Stat. 586, provides, under the heading 
“Naval Reserve,” in pertinent part, as follows: 


For all expenses not otherwise provided fer, authorized by the Naval Reserve 
Act of 1938, as amended (34 U. 8S. C. 852), and the Naval Aviation Cadet Act 
of 1942, as amended (34 U. S. C. 850a), in connection with organizing, adminis- 
tering, recruiting, instructing, training, ‘and drilling the Naval Reserve * * * 
Provided, That only this appropriation shall be available for such of the objects 
and purposes specified under the appropriations “Pay and subsistence of naval 
personnel” and “Transportation and recruiting of naval personnel,” as are 
authorized by law for personnel of the Naval Reserve on active or inactive 
duty in conection with organizing, administering, recruiting, instructing, train- 
ing, and drilling the Naval Reserve. 

Under the provisions of section 10 of the 1942 act, quoted above, 
the officers referred to may not be employed on active duty during 
peacetime beyond the seven-year period next following the date of 
their commissioning with the exception that they may be ordered 
to active duty after such seven-year period for the purpose of instruct- 
ing and training members of the Naval Reserve and Marine Corps 
Reserve. When such provisions are read in conjunction with the 
quoted provisions of section 13, the impression might well be had that 
during such seven-year period the pay and allowances of the officers 
involved should be charged to the appropriations for pay and allow- 
ances of personnel of the Regular Navy without regard to the nature 
of the duties performed by such officers. However, language similar 
to that contained in section 13 of the 1942 act appeared in section 9 
of the 1939 act, 53 Stat. 820, and its inclusion was explained as fol- 
lows (see page 1015 of hearings before the Committee on Naval Af- 
fairs, House of Representatives, dated April 19, 1939, on H. R. 5765 
which became the 1939 act) : 
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Admiral RicHarpson. Section 9 places the charges for officers commissioned 
pursuant to this act and doing active duty in the Navy upon the appropriations 
which maintain the personnel of the active Navy rather than, as now for aviation 
cadets, upon the appropriation for the Naval Reserve. This appears appropri- 
ate since the services of these officers are being utilized in the fleet and in other 
stations of the active Navy, and they will not, until they have been released 
from active duty, function in the Reserve proper, but rather in the active Navy.” 
From that and from an analysis of the statutory provisions involved, 
I think it is reasonably clear that it was intended that appropriations 
for the pay and allowances of personnel of the Regular Navy were to 
be charged with the pay and allowances of the Reserve officers here 
concerned while such officers remained on active duty generally with 
the active Navy rather than on active duty in connection with instruct- 
ing and training the Naval Reserve. And were the matter otherwise 
in doubt, such doubt would seem to be resolved by the proviso con- 
tained in the said appropriation “Naval Reserve,” quoted above. 
That proviso first appeared in the Department of the Navy Appro- 
priation Act, 1949, supra, and at the hearings before the Subcommittee 
of the Committee on Appropriations, House of Representatives, 80th 
Congress, on the Department of the Navy Appropriation Bill for 
1949 (H. R. 6772), its inclusion was explained as follows (see pages 
254 and 416 of the report of the hearings) : 


(Page 254): 


Clarifying language has been included under the appropriation for the Naval 
Reserve. The Navy has estimated for in the past, and has been expending from 
this appropriation, funds for the pay, allowances, and transportation, including 
the transportation of dependents, of Reserve personnel on active duty in con- 
nection with the Naval Reserve program. However, to preclude any misunder- 
standing as to possible duplications of language for these expenditures, the 
change is requested. 


(Page 416) : 


“The third change adds a proviso which supplements the appropriation lan- 
guage of “Pay and subsistence to naval personnel” and “Transportation and 
recruiting of Naval personnel.” It is designed to make the appropriation “Naval 
Reserve” unmistakably available for naval reservists on duty in direct connec- 
tion with the operation of this program while the other appropriations support 
naval reservists that may be on duty in connection with the Naval Establishment 
generally. The proviso states the division of responsibility between the 
appropriations. 

There would appear to be no reasonable basis upon which it could 
be concluded that an officer already on active duty in a Regular Navy 
billet would have to be released therefrom in order to change his 
status to that of an officer on active duty for the purpose of instructing 
and training members of the Naval Reserve. The same result would 
be accomplished by the issuance of orders changing the officer’s status 
in that respect, and, in view of what is stated above, when such change 
is accomplished his pay and allowances thereafter would be chargeable 
to the appropriation “Naval Reserve.” 
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As to the lump sum payment provided for by section 12 of the 1942 
act, supra, it is clear that no right to such payment accrues until the 
date on which the officer concerned is released from active duty and, 
accordingly, the appropriation properly chargeable therewith is the 
appropriation current at that time. However, since the purpose of 
authorizing the lump sum payments was primarily to obtain the serv- 
ices of such Reserve officers for several years as naval aviators in the 
fleet and in other stations of the active Navy and not for the training 
of other Reserve officers in the peacetime Reserve program, and since 
the accrual of such lump sum payments was terminated June 24, 1948, 
by section 13 (c) of Public Law 759, 62 Stat. 623, approved that date, 
so that the payments remaining to be made relate wholly or mostly to 
periods of service other than training the Naval Reserve, it seems 
obvious that charging such payments, in substantial amounts, against 
current appropriations for the Naval Reserve would unfairly burden 
such appropriations for purposes not intended or contemplated by the 
©ongress. You are advised, therefore, that such lump sum payments 
should be made from the appropriation for “Pay and Subsistence of 
Naval Personnel,” as basically provided by section 13 of the Naval 
Aviation Cadet Act of 1942, supra. 

Your third question is whether officers commissioned pursuant to 
the Naval Aviation Reserve Act of 1939 or the Naval Aviation Cadet 
Act of 1942, who complete the seven-year period of continuous active 
duty next following completion of flight training as aviation cadets, 
may thereafter be continued on active duty for the purpose of in- 
structing and training members of the Naval Reserve without first 
being released from active duty to break their continuity of service, 
it being noted that the United States still legally is in a state of war. 
If so, you request decision as to the appropriation chargeable with 
the lump sum payment in such cases. 

As indicated above, there would be no reasonable basis upon which 
it could be concluded that a Reserve officer already on active duty in a 
Regular Navy billet would have to be released therefrom in order to 
change his status to that of an officer on active duty for the purpose 
of instructing and training members of the Naval Reserve. Such 
change in status properly may be accomplished merely by the issuance 
of appropriate orders without an actual break in the continuity of 
active service, and the fact that the United States legally is still in a 
state of war would support such action since, although section 10, 
supra, limits the length of time the officers may be kept on active duty 
in Regular Navy billets in time of peace, it does not prohibit their 
being on active duty in connection with the Reserve program in time 
of war. Accordingly, the first part of your third question is answered 
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in the affirmative and, in answer to the second part of such question, 
you are advised that, for the reasons stated above, any lump sum 
payments payable upon release from active duty in such cases should 
be made from the appropriation for “Pay and Subsistence of Naval 
Personnel” current at the time of release. 











(B-84776] 





Per Diem—tTravel With Troops—Marine Corps Officer Com- 


manding Enlisted Personnel During Travel by Government 
Aircraft 














A Marine Corps officer who was ordered to take charge of designated enlisted 
personnel during the entire period of authorized travel by Government aircraft 
and temporary additional duty away from his permanent station, and who was 
not required to obtain quarters at personal expense or meals from other than 
Government facilities during such travel and duty, is to be regarded as having 
been in a travel with troops status and, as such, not entitled, in view of the 
provisions of the applicable travel regulations precluding the payment of per 
diem to officers in a travel status while “traveling with troops,” as that term is 


defined therein, to per diem for the entire period of his travel and temporary 
additional duty. 


Assistant Comptroller General Yates to Maj. G. R. Frank, U. S. 
Marine Corps, June 10, 1949: 






















There has been considered your letter of March 16, 1949, requesting 
decision whether payment properly may be made on a voucher for- 
warded therewith drawn in favor of Commissioned Warrant Officer 
Carl F. Johnson, USMC, for per diem covering the period from June 
28 to August 20, 1948, less deduction for a prior partial reimburse- 
ment for travel expenses, incident to travel and temporary additional 
duty performed during that period under orders of the Commanding 
General, Headquarters, Fleet Marine Force, Pacific, dated June 21, 
1948. 

The said orders of June 21, 1948, provided that on or about June 28, 
1948, and when directed by the Commanding Officer, Marine Corps 
Supply Depot, Oahu, T. H., the officer should take charge of desig- 
nated enlisted personnel, members of an Audit and Inventory Team, 
and proceed to Tsingtao (China), for the performance of temporary 
additional duty, upon the completion of which he and the men under 
his charge were to return to Oahu and resume their regular duties. 
Travel by Government aircraft was directed as being necessary to ex- 
pedite completion of the mission. Endorsements to the orders show 
that travel was performed by Government aircraft from Honolulu, 
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T. H., to Tsingtao, China, during the period from June 28 to July 2, 
1948, including an overnight delay at Guam (where quarters and, 
presumably, messing facilities were available) and, subsequent to the 
performance of temporary duty at Tsingtao, that travel in returning 
to Oahu was performed by Government aircraft during the period 
from August 19 to 20, 1948. Also, it is shown that Government quar- 
ters were available for the officer’s occupancy while at Tsingtao. You 
state that the records show that both sheltering and messing facilities 
were available at the temporary additional duty station at Tsingtao 
during the period involved. A memorandum endorsement on the or- 
ders, dated July 1, 1948, states that the officer was furnished four 
meals while proceeding from Guam to Tsingtao. Presumably meals 
were furnished in a similar manner during the remainder of the periods 
of air travel or were obtained at refueling stops where Government fa- 
cilities for furnishing meals to military personnel undoubtedly are 
maintained. 

Regulations governing the payment of per diem allowances in lieu 
of actual and necessary expenses to members of the Navy and Marine 
Corps on duty outside the continental United States or in Alaska, 
whether or not in a travel status, promulgated by the Secretary of the 
Navy under authority of the provisions of section 12 of the Pay Re- 
adjustment Act of 1942, 56 Stat. 364, as amended by section 203 of 
the act of August 2, 1946, 60 Stat. 858, and of Executive Order No. 
9871, are contained in Appendix C to the U. S. Navy Travel Instruc- 
tions. Under the provisions of paragraph 9 (a) (1) of such regula- 
tions the payment of per diem to officers in a travel status (including 
temporary duty and detached service travel away from their perma- 
nent station) is expressly limited to periods during which they are 
“traveling without troops.” Regulations concerning the determination 
of whether officers of the Navy or Marine Corps are in a travel with 
troops status within the meaning of laws governing the payment of 
mileage or other travel expenses, in effect during the period here in- 
volved, are contained in paragraph 4000-1 of the U. S. Navy Travel 
Instructions, dated May 15, 1947, which provides as follows: 

Officers engaged in a movement of the organizational unit to which they are 
attached or engaged in a movement of any body of enlisted personnel—either by 
government or commercial transportation—shall be considered as traveling with 
troops if both sheltering and messing facilities (such as troop kitchen cars, offi- 
cers’ mess, wardroom mess, general mess or other comparable government facili- 
ties for providing meals) are available to the officers. Travel with troops will 
include time spent awaiting further transportation or at temporary duty stations, 


if both sheltering and messing facilities are available to the officer and if the 


orders require that the troops remain under the officer’s(s’) jurisdiction during 
such time. 


You quote provisions appearing in paragraph 4153-4 and paragraph 
5 (e), Appendix C, of the Navy Travel Instructions which state, in 
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effect, that space in aircraft, trains, or busses is not considered as con- 
stituting the furnishing of Government quarters, apparently on the 
assumption that the reference to sheltering facilities in the above- 
quoted definition of travel with troops refers only to the furnishing 
of Government quarters and that as a consequence the officer, while 
traveling by air from Oahu to Tsingtao and return, should not be 
considered as traveling with troops. However, consideration that 
the term “sheltering facilities,” as used in the travel with troops defini- 
tion, refers to Government quarters as defined in the cited regulations, 
thereby excluding space on aircraft, trains, or busses would, of neces- 
sity, require the conclusion that an officer could not, under any circum- 
stances, be in a travel with troops status while traveling by plane, rail, 
or bus. Obviously, such a conclusion is not contemplated under the 
law. 

Under the above-quoted definition of the term “travel with troops,” 
an officer engaged in the movement of any body of enlisted personnel— 
either by Government or commercial transportation—is traveling with 
troops if both sheltering and messing facilities are available to him, 
and the term “messing facilities” is exemplified therein by the phrase 
“such as troop kitchen cars, officers’ messes, wardroom mess, general 
mess or other comparable government facilities for providing meals.” 
The orders of June 21, 1948, clearly contemplated that the enlisted 
personnel placed in Warrant Officer Johnson’s charge should remain 
under his jurisdiction during the entire period of travel and temporary 
duty therein directed and it appears that he was not required to obtain 
quarters at personal expense or meals from other than Government 
facilities for providing meals during either the periods of travel 
from Oahu to Tsingtao and return or while on temporary duty at 
Tsingtao. Hence, it is concluded that he was in a travel with troops 
status during the entire period of his absence from his station at Oahu 
under the orders of June 21, 1948, and, therefore, that he was not in 
a status for which the payment of per diem is authorized under the 
provisions of the cited regulations. 

Accordingly, you are not authorized to make payment on the present 
voucher, which is retained in this Office. The original orders of June 
21, 1948, and endorsements thereto, are returned herewith for proper 
disposition. 

[B-86480] 


Taxes—State—Gasoline—Purchases in Washington 


Gasoline taxes imposed by the State of Washington, the legal incidence of which 
is on the vendor, may be paid to Post Office Department contractors for tank 
wagon and service station deliveries under contracts providing either that the 
State tax is included in the contract price or that the specified price would be 
increased by the amount of the tax in the event exemption is not granted, where 
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the gasoline is used for purposes not within the exemption provisions of the 
taxing statute, and the use of tax exemption certificates (Standard Form 1094— 
Revised) may be discontinued in Washington with respect to such purchases. 


Comptroller General Warren to the Postmaster General, June 10, 
1949: 


Reference is made to your letter of May 17, 1949, with enclosures, 
requesting decision as to whether—in view of the provisions of Chap- 
ter 220, Washington Laws of 1949—your Department is required to 
pay for tank wagon and service station deliveries of gasoline in that 
State at a price inclusive of the State gasoline tax and whether the use 
of tax exemption certificates may be discontinued with respect to such 
transactions. 

It is understood from your submission that the gasoline required in 
connection with the activities of your Department in Washington is 
procured under Federal Supply contracts, Class 7, and Classes 7 and 
14, and it appears that each of such contracts as covers deliveries in 
Washington either stipulates that the State tax is included in the con- 
tract price or provides, in effect, that the specified price would be 
increased by the amount of the tax in the event of a valid termination 
of the exemption therefrom theretofore granted in the case of sales of 
gasoline to the United States. 

The Washington taxing statute here involved imposes upon dis- 
tributors of motor vehicle fuel an excise tax of $0.065 for each gallon 
of motor vehicle fuel sold, distributed, or used by them within the 
State and there is nothing in the law purporting to require the col- 
lection of the tax from the ultimate vendee in the case of gasoline used 
for the purpose of operating motor vehicles. Moreover, although it 
is understood the law theretofore had excepted all motor vehicle fuel 
sold to the United States for official use from the tax prescribed 
thereby, it appears from your submission that the pertinent provisions 
of Chapter 220, Washington Laws of 1949—which you state became 
effective at 5 o’clock p. m. March 21, 1949—limited such exceptions to 
motor vehicle fuel sold to the United States for official use “exclusively 
in the operation of aircraft engines.” And, it being apparent that the 
legal incidence of the tax does not rest upon the United States in the 
case of gasoline purchased by it within the State for use in motor 
vehicles, there is no room for application of the constitutional prin- 
ciple immunizing the Federal Government from State taxation. See, 
in this connection, 27 Comp. Gen. 179, and cases cited therein. 

On the basis of the foregoing, I have to advise that your Department 
is required to pay an amount equivalent to the State tax on tank wagon 
and service station deliveries of gasoline in the State of Washington 
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under the contracts here involved on and after 5 o’clock p. m. March 
21, 1949, and that the use of tax exemption certificates—Standard 
Form 1094—Revised—with respect to such transactions may be dis- 
continued. 


(B-85146] 


Mileage for Travel by Privately Owned Vehicles—Travel by 
Longer Route 


Under the provisions of section 12 (a) (1) of the Standardized Government 
Travel Regulations, as revised, authorizing the payment of mileage for travel by 
privately owned automobile, mileage in excess of that shown on mileage tables as 
the distance between the authorized points of travel may be paid computed over 
the route necessarily used upon the basis that the nature and condition of the 
highways, the weather, or other unusual conditions precluded the use at the time 
of the travel of the otherwise adequate shorter and direct route. 26 Comp. Gen. 
463, amplified. 


Comptroller General Warren to James L. Gordon, National Labor 
Relations Board, June 14, 1949: 


Reference is made to your letter of March 29, 1949, transmitting 
a reclaim travel voucher in favor of John W. Kelly, an employee of 
the National Labor Relations Board, and requesting a decision with 
respect to the propriety of your certifying the voucher for payment. 

The voucher is stated in the amount of $32.30 for reimbursement 
for travel of 646 miles at five cents per mile representing excess mileage 
for travel by the employee by privately owned automobile in return- 
ing from Los Angeles, California, to Cincinnati, Ohio, by way of 
Tucson, Arizona, San Antonio, Texas, and New Orleans, Louisiana, 
rather than by the most direct and shorter route as shown by the 
Rand-McNally Standard Highway Mileage Guide. 

It appears from your letter that in September 1948 Mr. Kelly, a 
Field Examiner in the Cincinnati Regional Office, was detailed to the 
2ist Region of the National Labor Relations Board, with headquarters 
in Los Angeles, to assist in the investigation of cases in that region. 
Because much of his work would be outside the city of Los Angeles, 
the use of privately owned automobile at a mileage rate was author- 
ized. Although no travel order has been furnished, it is presumed 
that there is in existence a proper travel order covering the entire 
period of temporary duty and authorizing reimbursement for the 
use of privately owned automobile at the rate of five cents a mile. 

It is stated on the voucher that the “mileage shown on the original 
voucher is the exact speedometer readings,” and that it would have 
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been impossible to travel the shorter and more northerly route during 
the required period of travel, January 3 to 8, 1949, due to weather 
conditions and the resulting snow and ice making the roads on that 
route impassable in a great number of places. Also, you state in 
your letter that organizations routing travelers through the West 
during this period advised taking the route followed by the employee. 
The act of February 14, 1931 (5 U. S. C. 73 (a)), as amended by 
section 3 of the act of August 2, 1946, Public Law 600, 60 Stat. 807, 
and section 12 (a) (1) of the Standardized Government Travel Regu- 
lations as revised July 6, 1948, provide for the payment of mileage in 
lieu of actual expenses of transportation for the use of privately owned 
automobiles on official business whenever such mode of transportation 
is authorized or approved as more advantageous to the Government. 
It has been held that, in the absence of an explanation as to the 
official necessity for traveling the longer distance, the mileage reim- 
bursable under section 12 (a) (1) of the Standardized Government 
Travel Regulations may not exceed that shown on the mileage tables 
between the authorized points of travel. 26 Comp. Gen. 463. How- 
ever, upon the basis of a proper explanation as to the necessity for the 
longer distance, the mileage is for computation over the route neces- 
sarily used, such route being determined by the nature and condition 
of the highways, the weather, or other unusual conditions precluding 
the use at the time of travel of an otherwise adequate shorter route. 
The claimant’s explanation of the necessity for the excess mileage 
in this case appears to justify the use of the longer route to avoid 
excess delay and dangerous roads due to weather conditions. Accord- 
ingly, the voucher may be certified for payment, if otherwise correct, 
provided the payment of mileage has been properly authorized or 
approved without limitation thereof to the most direct route, or other- 
wise, and provided evidence of such authorization or approval is 
furnished and the voucher is completed to show the citation to the 
travel order. 
The voucher is returned herewith. 


([B-85486] 


Compensation—Postal Service—Initial Salary Rates—Res- 
toration to Different Position After War Transfer 


A Postal Service employee who, upon return from war transfer, was placed in a 

position different from the one occupied prior to the war transfer is to be 

regarded as having been transferred to that position, so that the initial salary 

rate for the position may be fixed administratively at any grade prescribed for 

such position, and the employee has no vested right under the allowable service 
84695249417 
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provisions of section 25 of the act of July 6, 1945, as amended, to be credited 
with his war transfer service in the position to which transferred. 


Comptroller General Warren to the Postmaster General, June 14, 


1949: 


There has been considered your letter of April 12, 1949, reference 43, 
requesting a decision upon the question of whether, under the tacts 
and circumstances hereinafter narrated, Perrie G. Foote, an employee 
in the motor vehicle service at Seattle, Washington, is entitled to re- 
ceive credit for certain war transfer service, and whether it is necessary 
that his salary be adjusted retroactively effective under the act of 
June 30, 1948, Public Law 850, 62 Stat. 1165. Also, you request a 
decision in respect of the proper periods to be credited to the employee 
as allowable service for automatic promotion purposes as a general 
mechanic in the event such adjustment is authorized to be effected. 

The employee received an automatic promotion as a regular garage- 
man-driver July 1, 1940, from grade 1, $1,550 per annum, to grade 2, 
$1,650 per annum, the highest grade prescribed for his position at that 
time. On December 21, 1942, he was granted leave of absence on 
account of a war transfer. He was returned to duty in the motor 
vehicle service on October 29, 1945, in the position of general mechanic 
and was placed in grade 7, $2,300 per annum, on the basis of his prior 
postal service as a garageman-driver. However, it is stated in your 
letter that, in determining the employee’s initial salary as a general 
mechanic, the employee was not given credit for his absence on war 
transfer from December 21, 1942, to October 28, 1945, a period of two 
years, ten months, and eight days. 

Section 1 of Public Law 850, 62 Stat. 1165, amended section 25 of 
the act of July 6, 1945, Public Law 134, 59 Stat. 461, to include as 
allowable service the periods or terms of postal service immediately 
preceding a war transfer as well as the service on a war transfer. 
Section 4 of Public Law 850, 62 Stat. 1165, made the amendment retro- 
actively effective to July 1, 1945. 

The position of general mechanic in the motor vehicle service, in 
which the employee was restored, is prescribed by the provisions of 
section 13 (b) of Public Law 134, 59 Stat. 445, and is divided into 
eleven salary grades, whereas the position of garageman-driver is 
prescribed by section 13 (d) of Public Law 134, 59 Stat. 446, and is 
divided into six salary grades, 

It is the general rule that the Post Office Department may, but is 
not required to, fix the initial salary upon transfer or reinstatement of 
an employee in the postal service at any grade prescribed for the posi- 
tion to which transferred or reinstated, except where the law specifi- 
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cally requires appointments to grade 1. 15 Comp. Gen. 595; 27 id. 772. 
There is no requirement that the original appointment of a general 
mechanic in the motor vehicle service shall be at the minimum salary 
grade of the position. 

As indicated above, the position of garageman-driver occupied by 
the employee upon his war transfer is in a different classification from 
that of general mechanic in which the employee was placed upon return 
from his war transfer, and the placing of the employee in the position 
of general mechanic was, in effect, in the nature of a transfer from 
the position of garageman-driver. Under the rule stated above, the 
fixing of the initial salary rate of the employee in the position of gen- 
eral mechanic was a matter entirely within the discretion of the Post 
Office Department, and even if the counting of war transfer service as 
allowable service as now authorized by Public Law 850 had been 
authorized at the time of the employee’s return in October 1945, it still 
would have been within the discretion of the Post Office Department 
to fix the employee’s initial salary as a general mechanic without 
regard to his war transfer service. 

Accordingly, since the fixing of the employee’s initial salary rate 
as a general mechanic was a matter solely within administrative 
discretion, the employee has no vested right to have his war transfer 
service credited to him in his position of general mechanic—such right 
arising only in the event of a restoration to his former position. This 
answer makes it unnecessary to answer the other questions presented. 


[B-86021] 


Statutory Limitation on Newspaper and Periodical Pur- 
chases—Status of Law Journals, Bulletins, etc. 


The exception of technical or trade periodicals necessary in the performance 
of an agency’s authorized functions from the $50 limitation imposed by sec- 
tion 105 of the Independent Offices Appropriation Act, 1949, on the amount of an 
agency’s funds appropriated by said act which may be expended for newspapers 
and periodicals does not include publications denominated as law journals, 
bulletins, or records which, while containing news restricted to legal matters of 
interest only to lawyers and those having dealings with the courts, are regarded 
as newspapers. 


Comptroller General Warren to the Housing Expediter, June 14, 
1949; 


Reference is made to letter dated May 3, 1949, GC-4, from the Act- 
ing Housing Expediter, requesting decision whether certain publica- 
tions therein specifically listed and similar publications may be 
considered to be “technical or trade periodicals” necessary in connec- 
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tion with the performance of authorized official functions of your 
agency within the meaning of those words as set forth in section 105 
of the Independent Offices Appropriation Act, 1949, 62 Stat. 192, 
which provides: 

Where appropriations in this Act are expendable for the purchase of news- 
papers and periodicals and no specific limitation has been placed thereon, the 
expenditures therefor under each such appropriation may not exceed the amount 
of $50: Provided, That this limitation shall not apply to the purchase of scientific 
technical, trade, or traffic periodicals necessary in connection with the perform- 


ance of the authorized functions of the agencies for which funds are herein 
provided. 


The publications enumerated are: 


. New York Law Journal, New York, N. Y. 

. The Legal Intelligencer, Philadelphia, Pa. 

. The Recorder, San Francisco, Calif. 

. The Chicago Daily Law Bulletin, Chicago, Ill. 
. St. Louis Daily Record, St. Louis, Mo. 

. Los Angeles Daily Journal, Los Angeles, Calif. 

It is stated in the said letter that the publications are primarily 
dedicated to the publication of daily court calendars, certain impor- 
tant rent control decisions, changes of court rules, information as to 
transfers of property on which your office may have liens and motions 
in such cases—without which information the litigation work of your 
office seriously would be impaired. Also, it is set forth that to secure 
such information otherwise would require the hire of clerks for each 
of your local offices, whose salary and travel expenses would by far 
exceed the cost of the purchase of the publications, and that such clerks 
could not obtain all of the desired information contained in the pub- 
lications. It is further stated that none of the publications are news- 
papers in the generally accepted sense, not being circulated among the 
general public nor containing news items, advertisements, or editorials 
of interest to the public at large but only of interest to lawyers and 
those having dealings with the courts or related professions and 
businesses. 

The identical language of the above-quoted section of the Independ- 
ent Offices Appropriation Act, 1949, has appeared in a number of 
appropriation acts and where the Congress has considered that the 
work of a particular agency should be excepted therefrom it has made 
provision therefor. The effect of the provision on those agencies 
included in its scope was considered in 22 Comp. Gen. 146; id. 338; 
and 25 id. 734. Also, the particular publications enumerated above, 
with the exception of the Los Angeles Daily Journal—which appears 
from the letter of the Acting Housing Expediter to be of the same | 
type—were specifically considered in 22 Comp. Gen. 338. It was 
held in the said decision that newspapers were not included in the 
terms “scientific, technical, trade or traffic periodicals” which, when 
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necessary to the performance of the authorized functions of the 
agency, could be purchased without regard to the $50 limitation. Alse 
that, since the publications involved were regarded by the State and 
Federal courts as newspapers, this Office would not be warranted in 
finding that they are not newspapers even though the news contained 
therein is restricted to a particular subject matter or is of a nature 
that perhaps is of interest only to a portion of the general public. 

Under the circumstances, there appears no proper basis for holding 
that the publications specifically mentioned in the letter of the Acting 
Housing Expediter, or similar publications, are “technical or trade 
periodicals” which may be purchased without regard to the $50 limi- 
tation contained in title I, section 105, of the Independent Offices 
Appropriation Act, 1949, which was made applicable to the appropria- 
tions of the Office of the Housing Expediter by section 103 of the act 
of June 30, 1948, 62 Stat. 1205. 


[B-79843] 


Pay—aActive Duty and Retired—Retired Navy Enlisted Man 
Commissioned in Coast Guard 


A retired Navy enlisted man who, pursuant to section 3 of the act of July 23, 
1947, was appointed as a Coast Guard officer may be regarded as having been 
“enlisted,” while on the Navy retired list, within the meaning of section 3A of 
the Pay Readjustment Act of 1942, as amended, so that inactive time on such 
retired list may be counted in computing his active-duty pay as a Coast Guard 
officer on the active list; and upon retirement under section 3 of the act of 
January 28, 1915, with more than 30 years’ service creditable toward retirement, 
such officer is entitled to count inactive time on the Navy retired list in comput- 
ing his retired pay as a Coast Guard officer. 


Assistant Comptroller General Yates to M. C. Redford, Treasury 
Department, June 16, 1949: 


There has been received, by reference from the Administrative As- 
sistant to the Secretary of the Treasury, your letter of August 2, 1948, 
in which you request decision as to whether you properly may certify 
for payment a voucher, transmitted therewith, stated in favor of 
Lieutenant Commander Leroy E. Kuhns, United States Coast Guard, 
in the amount of $412.50, for retired pay for the month of July 1948. 
The specific questions which have arisen in the instant case are stated 
in your letter, as follows: 

(a) May Lieutenant Commander Kuhns, under the provisions of Section 3A 
of the Act of June 16, 1942 (Public Law 607-77th Congress), as amended by 
the Act of September 7, 1944 (Public Law 421-78th Congress), be credited for 


all pay purposes with his period of service on the retired list of the Navy, on 
discharge therefrom and acceptance of commission in the Coast Guard, or 
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(b) If the answer to (a) is in the negative, may Lieutenant Commander 
Kuhns be credited for all pay purposes with the period of service between date 
of approval of his retirement, 9 June 1948, and assumption of retired status, 
1 July 1948? 


It is understood that Lieutenant Commander Kuhns was appointed 
in the Coast Guard on February 3, 1948, pursuant to section 3 of the 
act of July 23, 1947, Public Law 219, 61 Stat. 410, which provides in 
pertinent part as follows: 


The President is authorized to appoint, by and with the advice and consent of 
the Senate, permanent commissioned officers in the Coast Guard in ranks ap- 
propriate to their qualifications, experience, and length of service, as the needs 
of the Coast Guard may require and as are found by the Secretary of the 
Treasury, as the result of such examinations as he may deem necessary, to be 
mentally, morally, professionally, and physically qualified, from among the follow- 
ing categories: 

* cd a + aa ~ a 

(6) Personnel of the former Bureau of Marine Inspection and Navigation of 
the Department of Commerce, and the Bureau of Customs of the Treasury De- 
partment, who were transferred from those bureaus to the Coast Guard by 
Executive Order 9083, dated February 28, 1942 (7 F. R. 1609), and by Re- 
organization Plan Numbered 3, effective July 16, 1946 (11 F. R. 7875), and who 
on March 1, 1942, held the civil-service rating of CAF-9 or P-3, or above. 


Section 12 of the same act, 61 Stat. 413, provides as follows: 


Any person described in category (6) of section 3, category (7) of section 5, 
or category (5) of section 6 who is commissioned, appointed, or enlisted pur- 
suant to the provisions of this Act shall not be entitled to any retirenrent benefits 
under any laws relating to the retirement of civilian personnel of the Federal 
Government, but shall be entitled upon claim therefor to a return of the total 
contributions made by him to the retirement fund with interest thereon and, in 
addition, to eligibility for retirement benefits provided by law for members of 
the Regular Coast Guard, he shall, if his total service in the Federal Government, 
civil plus military, is fifteen years or over, be entitled, upon reaching the statu- 
tory retirement age for military personnel of the Regular Coast Guard, to retire- 
ment pay amounting to 75 per centum of his active-duty pay at the time of 
such retirement; and, in the administration of applicable laws for physical 
disability retirement, a disability shall be deemed to have been incurred incident 
to Coast Guard service if the cause of such disability is not due to vicious habits, 
imtemperance, or misconduct. 


Prior to such appointment in the Coast Guard it appears that 
Lieutenant Commander Kuhns enlisted in the Navy April 25, 1905, 
and was honorably discharged November 21, 1908, having been absent 
over leave five days during that enlistment ; that he reenlisted July 19, 
1910, and was honorably discharged July 18, 1914, having been absent 
over leave three days during that enlistment; that he reenlisted July 
20, 1914, and was honorably discharged July 22, 1918, having been 
absent over leave seven days during that enlistment; that he reen- 
listed November 5, 1918, and was honorably discharged July 30, 1919; 
and that he reenlisted July 31, 1919, and was transferred to the Fleet 
Naval Reserve November 22, 1924. It further appears that he was 
recalled to active duty March 2, 1926, and was released from active 
duty September 28, 1926; that he was transferred to the retired list 
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of the Navy December 1, 1936; and that he was discharged from the 
retired list February 2, 1948, to accept appointment in the Coast Guard. 
It is stated that Lieutenant Commander Kuhns applied for retire- 
ment under the provisions of section 3 of the act of January 28, 1915, 
14 U.S. C. 175, on completion of more than 30 years’ service; that his 
application for retirement was approved by the Secretary of the 
Treasury, for the President, on June 9, 1948, to be effective July 1, 
1948, in accordance with the act of April 23, 1940 [1930], 5 U. S. C. 
47a; and that on July 1, 1948, he was placed on the retired list of the 
Coast Guard. Also, it is indicated in your letter that, in addition 
to the 18 years and 2 months’ active naval service, Lieutenant Com- 
mander Kuhns had 21 years, 10 months, and 9 days of service as a 
civilian employee of the United States which are creditable under sec- 
tion 11 of Public Law 219, supra, 61 Stat. 412, in computing length of 
service for purpose of retirement, or in excess of 30 years’ creditable 
service for purposes of retirement in the Coast Guard. 

Presumably, there is no question concerning Lieutenant Commander 
Kuhns’ right to count active naval service (18 years and 2 months) 
and inactive service in the Fleet Naval Reserve (11 years, 5 months, 
and 11 days) for longevity pay purposes on the same basis as any 
other officer of the Coast Guard, the only doubt in the matter being 
whether he is entitled to count inactive time on the retired list of the 
Navy in computing his retired pay as an officer of the Coast Guard. 

Sections 1 and 3A of the Pay Readjustment Act of 1942, 56 Stat. 
359, as amended, provide, inter alia, that officers of the Coast Guard 
shall receive an increase of five per centum of the base pay of their 
grades for each three years of service up to 30 years, and, in computing 
their service for all pay purposes, such officers shall be credited with 
full time for all periods during which they are “enlisted” in the Navy 
and in the Naval Reserve. In decision of January 19, 1943, 22 Comp. 
Gen. 664, there was considered the question whether retired enlisted 
men and warrant officers of the Navy who are appointed to temporary 
warrant or commissioned rank after recall to active duty may count, 
in the computation of their active duty pay, the inactive time between 
the effective date of their retirement and the date of recall to active 
duty, and it was stated in pertinent part as follows: 

“* * * However, in connection with retired personnel appointed to com- 
missioned rank, there are for consideration the provisions of section 3A of the 
act of June 16, 1942, added to such act by section 3 of the act of December 2, 
1942, supra. By section 3A, officers paid under the provisions of sections 1 and 
8 of the act of June 16, 1942, during the existence of any war declared by Con- 
gress and six months thereafter are entitled to count, in addition to the time 
authorized by those sections, all periods “during which they were enlisted or 
held appointments as warrant officers” in any of the services mentioned in the 
title of the act or in the other services expressly mentioned. With respect to 


the wartime pay in their commissioned ranks of retired enlisted men and war- 
rant officers temporarily appointed and serving as commissioned officers, the - 
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questions are whether enlisted men on the retired list were “enlisted” in any of 
the services mentioned and whether retired warrant officers while on the retired 
list “held appointments” as warrant officers in any of the services mentioned, 
within the contemplation of said section 3A. With respect to the status of 
enlisted men and noncommissioned personnel on the retired list it was stated in 
1 Comp. Gen. 700, 702, that: 

“Enlisted men on the retired list are now as much a part of the Army or Navy, 
respectively, as retired commissioned or warrant officers are. Mere nomenclature 
is not material, and I see no ground for distinction among retired enlisted men 
between those ranking as noncommissioned officers of the Army or petty officers 
of the Navy and those ranking below such noncommissioned or petty 
officers. * * *” 

Article 1712 (2), Navy Regulations 1920, provides that at time of retirement 
of enlisted men of the Navy no discharge will be given and the retired enlisted 
man will be regarded as continuing in the service upon the retired list. See, also, 
84 U. S. Code 423 and 433, providing for the ordering of retired warrant officers 
and enlisted men to active duty. It is clear that retired enlisted men and warrant 
officers of the Navy remain a part of the service after retirement and in view 
of the other inactive service which section 3A authorized to be counted during 
wartime, the conclusion that the Congress intended to exclude the inactive service 
of enlisted men and warrant officers on the retired list would not be justified. 
While on the retired list they were “enlisted” or “held appointments as warrant 
officers” within the meaning of section 3A of the act of June 16,1942. * * * 


The so-called “war time pay” provisions of section 3A of the act of 
June 16, 1942, as added by section 3 of the act of December 2, 1942, 
referred to in said decision were made permanent by section 1 of the act 
of September 7, 1944, 58 Stat. 729. 

On the basis of the said decision of January 19, 1943, it seems reason- 
ably clear that Lieutenant Commander Kuhns, while on the retired 
list of the Navy, was “enlisted” within the meaning of section 3A of 
the Pay Readjustment Act of 1942, as amended, so as to entitle him 
to count inactive time on such retired list in computing his active duty 
pay as an officer on the active list of the Coast Guard. See, also, 23 
Comp. Gen. 59, 66. 

It is understood that Lieutenant Commander Kuhns was retired pur- 
suant to provisions of section 3 of the act of January 28, 1915, 38 


Stat. 801, 802, 14 U. S. C. 175, 2, which provides in pertinent part as 
follows: 

* * * A commissioned officer, warrant officer, or enlisted man [of the 
Coast Guard] who has served thirty years, upon suitable application and as to 
commissioned officers upon approval by the Secretary of the Treasury, may be 
retired from active service and receive seventy-five per centum of the duty pay, 
salary and increase of his grade or rating * * * That in computing length 
of service for any purpose all creditable service inthe * * * Navy * * 
shall be included * * *, 

Under the provisions of the said section 3, an officer otherwise eligi- 
ble for retirement is entitled, upon retirement, to retired pay of 
“seventy-five per centum of the duty pay, salary and increase of his 
grade,” which, in effect, means 75 per centum of the active duty pay, 
with longevity credit, of the grade or rank in which serving at the 
time of retirement. At the time of retirement, Lieutenant Com- 
mander Kuhns was entitled to include inactive time on the retired 
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list of the Navy in computing his active duty pay as an officer of 
the Coast Guard, and, while the instant case presents the unusual 
situation of a person retiring from the United States Coast Guard 
(not for disability or age) following approximately four months of 
commissioned service under an original appointment therein, his 
total service, active and inactive, in the naval service prior to retire- 
ment as an officer of the Coast Guard exceeded 30 years. Hence, since 
Lieutenant Commander Kuhns has completed over 30 years of service 
for longevity pay purposes, and assuming that he is a line officer 
(see third paragraph of section 1 of the Pay Readjustment Act of 
1942, as amended), he is entitled to retired pay equal to 75 per centum 
of the pay of the sixth period, increased by 50 per centum for 
longevity, or $412.50 per month (three-fourths of $550). Accord- 
ingly, the voucher, which is returned herewith, may be certified for 
payment if otherwise correct. 


[B-86076] 


Contracts—Damages—Actual—Award to Other Than Low 
Bidder on Basis of Earlier Delivery 


While a Government contractor had actual notice that award was made to it at 
a higher price because it promised earlier delivery than the low bidder, in the 
absence of any agreement—express or implied—in the specifications accom- 
panying the invitation for bids, or in the contract, providing for the assessment 
of damages in the event of late delivery, damages incident to the contractor's 
failure to make delivery within the specified time may not be assessed on 
the basis of the difference between the contract price and the low bid, and, 
therefore, the contractor is entitled to payment of the contract price unless 
actual damages were sustained by the Government as a result of the delay. 9 
Comp. Gen. 65, overruled. 


Comptroller General Warren to the Secretary of the Interior, June 
17, 1949: 


Reference is made to letter of the Assistant Secretary dated May 4, 
1949, with enclosures, requesting a decision as to whether there prop- 
erly may be deducted from an amount otherwise due The Standard 
Transformer Company the sum of $271.22 because of delay in ship- 
ment of equipment furnished under contract No. 12r—-17486, dated 
March 6, 1947, as proposed on a final payment voucher in the amount 
of $582.88 forwarded with your letter. 

Under the terms of the contract, it was agreed that the contractor 
would complete delivery of three distribution transformers for the 
Heart Mountain Power Plant within 320 calendar days after receipt 
of notice of award of contract. Paragraph 17 of the specifications, 
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subsequently made a part of the contract, advised prospective bidders 
that: 








17. Delivery—wurgency of. Time of delivery is important, and complete ship- 
ment from the shipping point or points is urgently needed within two hundred 
and forty (240) calendar days after date of receipt by the contractor of notice 
of award of contract. Bidders are required to state, in the blank provided 
therefor in the schedule, a definite period of time within which shipment will 
be made, and the time so stated, if in excess of the time specified above, may 
be considered in making award of contract. Delays due to the operation of 
the national priorities system becoming effective subsequent to the date of the 
bid will be considered to be delays due to unforeseeable causes and beyond the 
control of the contractor. 
































The contract contained no provision for the assessment of liqui- 
dated damages in the event of delay beyond the time specified for 
shipment. 

In memorandum dated April 19, 1949, forwarded with the As- 
sistant Secretary’s letter, the Chief Engineer, Bureau of Reclama- 
tion, Denver, Colorado, reported that four bids were received for 
furnishing the transformers as follows: 


Delivery cost 


to Government Delivery (days) 
Oe $3,396.09 805 (Item 1). 
525 (Item 2). 
ome aeerteee 900 8k es *3,490.65 540 (Item 1). 
690 (Item 2). 
The Standard Transformer Co__.-----------~- 73,885.85 320 (Both items). 
ee i a wiccabnchaiaaees 4,109.77 3870 (Both items). 


Includes maximum escalation of 30%. 
? Includes maximum escalation of 15%. 





In support of the award to The Standard Transformer Company, 
the Chief Engineer stated that, at the time bids were evaluated, the 
schedule for construction of the Heart Mountain Power Plant and for 
the installation of equipment was such that the transformers would 
constitute the final installation prior to energizing the system; that it 
was apparent that any delay in the installation of these transformers 
would delay the delivery of power; that it was estimated that the loss 
in revenue to the Government would be $300 per day for each day of 
delay in the delivery of power; and that “On this basis the savings to 
the Government by award to The Standard Transformer Company 
would far exceed the difference between this bid and either the low or 
second low bid.” Hence, the contract was awarded to The Standard 
Transformer Company on the basis of its offer to make delivery within 
320 days. In the notice of award the contractor was advised, in perti- 
nent part, as follows: 

You are not the lowest bidder under this Specification, but the material is 
urgently needed, and award is being made to you on the basis of your delivery 


promise. You will be expected to maintain your promise to ship within the 
320 calendar days stated in your bid. 






Co 
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The Chief Engineer reported that the contractor received notice 
of award on March 10, 1947, thereby fixing the final date for complete 
shipment of the equipment covered by both items Nos. 1 and 2 as 
January 24, 1948; that shipment of the equipment covered by item 
No. 1 was completed on October 15, 1948, or 265 days late; and that 
shipment of the equipment covered by item No. 2 was completed on 
June 10, 1948, or 138 days late. By letter dated May 10, 1948, after 
the contractor’s representative had indicated that there would be a 
delay of at least 112 days in shipment of the equipment, the contractor’s 
attention was called to the fact that it was not the low bidder; that it 
was given the award because of a promised earlier delivery date; and 
that, in accordance with the rule stated in 9 Comp. Gen. 65, it would be 
necessary to deduct from the payments becoming due under the con- 
tract a proportionate amount of the difference between the low bid 
and the contractor’s bid, based on the ratio between the number of 
days’ delay in making delivery and the difference in time stated in 
the contractor’s bid and that of the low bidder. In letter dated May 
19, 1948, the contractor advised that it found nothing in the bid forms 
which would justify the proposed reduction in the price of the trans- 
formers and that it would not have bid on transformers subject to 
such a clause. 

The Chief Engineer reported that construction of the Heart Moun- 
tain Power Plant was not completed until July 1948, and that the 
generators were not installed until September 1948. He reported 
further that the District Power Manager, Cody, Wyoming, in a 
memorandum dated February 23, 1949, concluded that because of the 
delay in completion of the Heart Mountain Power Plant and the fur- 
ther delay incident to the late delivery of other equipment not here 
involved, the failure to make shipment of the transformers within the 
time specified did not delay completion of the power plant or result 
in actual damages to the Government. 

The established rule is that the measure of damages for delay in 
performance of a contract beyond the time agreed upon is the loss 
sustained as a result of the contractual breach. See United States v. 
Behan, 110 U.S. 338; United States v. Wyckoff Pipe & Creosoting Co., 
271 U.S. 263; The Globe Refining Co. v. Landa Cotton Oil Co., 190 
U.S. 540, 548; Grand Trunk Western R. Co. v. H. W. Nelson Co., 116 
F. 2d 823, rehearing denied, 118 F. 2d 252; Wisconsin Bridge and 
I. Co. v. Alpena, 238 Mich. 164, 213 N. W. 93, 51 A. L. R. 1209; and 
Kolker v. United States, 40 F. Supp. 972. In Wisconsin Bridge and 
I. Co. v. Alpena, supra, it was held that the damages chargeable against 
a contractor on account of delay in performance could not be based 
upon the difference between the contract price and an unaccepted alter- 
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native bid by the same contractor to do the work for a less price if given 
a longer period of time for performance. In the Kolker case, which 
was an action to recover balances allegedly due on contracts with the 
Government containing no provision for liquidated damages in the 
event of delay in delivery, it was held that the difference between the 
contractor’s bid and a low bid for materials which was rejected by the 
Government could not be accepted as the measure of the Government’s 
damages for delay in delivery. 

In the present case, it is shown that while the contractor had actual 
notice that award was made to it at a higher price because it promised 
earlier delivery than the low bidder, neither the specifications accom- 
panying the invitation for bids nor the contract provided for the deduc- 
tion of any amount in the event of a late delivery. Had the parties 
intended the contract to provide for any such assessment in the event 
of delay, a specific provision to that effect should have been made. In 
the absence of any such agreement on that score—either express or 
implied—and upon the authority of Wisconsin Bridge and I. Co. v. 
Alpena, supra, and Kolker v. United States, supra, damages for the 
delay in shipment should not be computed on the basis set forth in 9 
Comp. Gen. 65, and that decision will no longer be followed. Accord- 
ingly, the contractor is entitled to payment at the prices stated in the 
contract unless actual damages were sustained by the United States 
as a result of the delay for which the Government is entitled to be 
compensated. Therefore, if it be administratively determined that no 
actual damages were sustained by the United States as a result of the 
delay and a certificate to that effect is placed on or attached to the final 
payment voucher, this Office will not object thereto in the audit, if 
otherwise correct. Cf. 23 Comp. Gen. 717. 

The enclosures with your letter are returned herewith. 


[B-86372] 


Vehicles—Passenger-Carrying—Purchase of Heaters 





Heaters for passenger motor vehicles are to be regarded as part of the equipment 
necessary for the operation of a vehicle and, as such, are within the applicable 
purchase price limitation provided by section 5 (c) (1) of the act of July 16, 
1914, as added by section 16 (a) of the act of August 2, 1946, requiring that the 
purchase of any passenger motor vehicle be at a cost “completely equipped for 
operation” not in excess of that specified by law; however, where vehicles pur- 
chased in good faith for use in warm climates are transferred to cold climates 
after bona fide operation under warm climate conditions, heaters may be pur- 
chased without a showing of compliance with the then-existing price limitation. 
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Comptroller General Warren to the Secretary of the Army, June 17, 
1949; 


Reference is made to your letter of May 12, 1949, describing what 
are stated to be the administrative difficulties involved in connection 
with the procurement of heaters for installation in passenger motor 
vehicles and requesting reconsideration of various decisions of this 
Office which hold that heaters must be included in the price limita- 
tion restriction formerly carried in certain annual appropriation acts. 
It is stated that such earlier decisions—17 Comp. Gen. 640; 18 zd. 120; 
and 19 zd. 988—are still pertinent in that the previous restrictions 
formerly carried in the annual appropriation acts have been incor- 
porated into permanent law by section 5 (c) (1) of the act of July 
16, 1914, as added by section 16 (a) of the act of August 2, 1946, 60 
Stat. 810, which provides as follows: 

(c) Unless otherwise specifically provided, no appropriation available for any 
department shall be expended— 

(1) to purchase any passenger motor vehicle (exclusive of busses, ambulances, 
and station wagons), at a cost, completely equipped for operation, and including 
the value of any vehicle exchanged, in excess of the maximum price therefor, 
if any, established pursuant to law by a Government agency and in no event 


more than such amount as may be specified in an appropriation or other Act, 
which shall be in addition to the amount required for transportation * * 


Following a summary of several earlier decisions in the diel 


it was stated in 19 Comy. Gen. 988 that the purchase price limitation 
is applicable to the cost of all automobile accessories required for the 
comfort and convenience of the passengers and the efficient operation 
of the vehicle, provided such accessories, when in use, are such as 
ordinarily are permanently attached to, and become a part of, the 
vehicle. It was held therein that heaters were accessories of this type 
and, therefore, must be included in the purchase price limitation. 
In addition to the decisions referred to above, the question as to 
whether heaters properly should be considered as falling within the 
price limitation prescribed by Congress also was considered in 24 
Comp. Gen. 94, and the holding in 19 Comp. Gen. 988 was reaffirmed 
therein. 

With respect to the contention that the phrase “completely equipped 
for operation” was not intended to apply to such items as heaters, but 
only to items which are required equipment under the laws of most 
States, considering the long period of time during which the above- 
stated rule has been in effect together with the fact that it was reiter- 
ated on August 9, 1944, in 24 Comp. Gen. 94, or only two years prior to 
the enactment of section 5 (c) (1) of the act of July 16, 1914, as added 
by section 16 (a) of the act of August 2, 1946, it must be presumed 
that the Congress, in taking such action, without specifically exclud- 
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ing the cost of heaters from the applicable price limitation, was fa- 
miliar with the rule and intended to adopt it and continue it in effect. 
See National Lead Co. v. United States, 252 U. S. 140. Conse- 
quently, a subsequent construction contrary to the rule would not be 
legally justified (see Edwards v. Wabash Ry. Co., 264 F. 610), and 
the previous decisions of this Office, so far as they hold that a heater 
is a part of the equipment necessary for the operation of a passenger- 
carrying vehicle and thus within the applicable price limitation, must 
be sustained. 

It is recognized, however, that there are areas in which the climate 
is such that a heater would not be a piece of equipment essential for 
the operation of a car and, therefore, not necessary at the time the 
vehicle is purchased. It is further recognized that in an agency such 
as the Department of the Army it may be necessary at times to trans- 
fer passenger-carrying vehicles from such areas to an area in which 
the climate is such that the installation of heaters may be essential 
for the operation of the vehicles. In such instances, where the ve- 
hicles transferred were purchased in good faith for use in a warm 
climate area and, after bona fide operation under the conditions con- 
templated at the time of purchase, are transferred to a cold climate 
area, this Office will not object to the purchase of a heater without a 
showing that such purchase is not in contravention of the price limita- 
tion in effect at the time the vehicles were purchased, provided a 
statement of facts indicating that the purchase was necessitated by 
circumstances such as outlined above is attached to the pertinent con- 
tract or voucher. 

It is believed that the foregoing will serve to relieve the Department 
of the Army of much of the difficulty referred to in your letter. 


[B-86585] 


Pay—Retired—Rear Admirals—Former Judge Advocate 
General 


Upon the retirement, pursuant to section 6 of the act of February 21, 1946, of a 
rear admiral (lower half) who had served as Judge Advocate General for more 
than two and one-half years with the pay and allowances of the upper half, the 
retired pay properly payable is to be computed under the provisions of section 
7 (a) of said act as amended, considered in conjunction with the terms of the 
act of June 22, 1948, on the basis of the active-duty pay of a rear admiral (upper 
half), provided the President, in accordance with the 1938 act, approves the 
officer’s retirement in the rank held by him as Judge Advocate General. 
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Assistant Comptroller General Yates to the Secretary of the Navy, 
June 20, 1949: 


Reference is made to your letter of May 24, 1949, requesting decision 
as to whether Rear Admiral O. S. Colclough, U. S. Navy, will be 
entitled to retired pay on the basis of the active-duty pay of a rear 
admiral, upper half, in the event he is transferred to the retired list 
on his own application pursuant to the provisions of section 6 of the 
act of February 21, 1946, 60 Stat. 27, upon completion of over 29 but 
less than 30 years’ service. If so, you request that you be advised as 
to the rate at which his retired pay should be computed. 

It appears that the officer was appointed a midshipman on July 
19, 1917, and was commissioned an ensign on June 5, 1920; that he 
ultimately was appointed a commander (permanent appointment) on 
January 1, 1941; and that on July 15, 1945, he received an appoint- 
ment as captain for temporary service pursuant to the provision of the 
act of July 24, 1941, 55 Stat. 603. On July 24, 1945, he was appointed 
a rear admiral for temporary service under the said act of July 24, 
1941, to continue while serving as Assistant Judge Advocate General of 
the Navy, and on November 2, 1945, he was appointed Judge Advocate 
General of the Navy with the rank of rear admiral. He served as 
such Judge Advocate General continuously from November 1945 to 
June 1948, a period of more than two and one-half years, and while 
so serving he was entitled to and received the active-duty pay and 
allowances of a rear admiral, upper half. Effective August 17, 1947, 
he received a permanent appointment as captain, and effective October 
1, 1948, he received a permanent appointment as rear admiral. It is 
understood that Rear Admiral Colclough completed 29 years of active 
commissioned service on June 5, 1949, and that he now is receiving the 
active-duty pay and allowances of a rear admiral, lower half. 

The act of June 22, 1938, 52 Stat. 839, as amended, 34 U.S. C. 685a, 
provides in pertinent part as follows: 

Any officer of the Navy or Marine Corps who may be retired while serving 
as Chief of Naval Operations, as Chief of a Bureau of the Navy Department, as 
Judge Advocate General of the Navy, or as Commandant of the Marine Corps, 
or who has served or shall have served two and one-half years or more as Chief 
of Naval Operations, as Chief of a Bureau of the Navy Department, as Judge 
Advocate General of the Navy, or as Commandant of the Marine Corps, and is 
retired after completion of such service while serving in a lower rank or grade, 
may, in the, discretion of the President, be retired with the rank, pay, and 
allowances authorized by law for the highest grade or rank held by him as such 
Chief of Naval Operations, Chief of Bureau, Judge Advocate General, or 
Commandant * * *, 

Section 6 of the act of February 21, 1946, 60 Stat. 27, authorizes the 
voluntary retirement of any officer of the Navy or Marine Corps, or 
the reserve components of such services, who has completed more than 
20 years of active service in the Navy, Marine Corps, or Coast Guard, 
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or any reserve components thereof, provided at least 10 years of such 
service have been active commissioned service. Section 7 (a) of the 
said act, 60 Stat. 27, provides that any such officer so retired shall be 
placed on the retired list with the highest rank, permanent or tem- 
porary, held by him while on active duty and in which he served 
satisfactorily, with retired pay at the rate of 214 per centum of the 
active-duty pay with longevity credit of “the rank with which retired,” 
multiplied by the number of years of service for which entitled to credit 
in the computation of his pay while on active duty, not to exceed a 
total of 75 per centum of said active-duty pay. The said section 7(a), 
as originally enacted, contained a proviso “That officers whose com- 
putation of pay on the active list is not based upon years of service 
shall receive as retired pay 75 per centum of their active duty pay.” 
However, the said section 7 (a) was amended by section 432 (a) of the 
Officer Personnel Act of 1947, approved August 7, 1947, 61 Stat. 881, 
by adding an additional proviso as follows: 

* * * And provided further, That in the case of officers hereafter retired, 
except those retired for physical disability or in accordance with section 412 of 
this Act, whose computation of pay on the active list is not based upon years 
of service they shall receive retired pay at the rate of 2% per centum of their 
active-duty pay in the grade in which serving at the time of retirement multiplied 
by the number of years of service for which they would be entitled to credit in 
the computation of pay on the active list had they been serving in the grade of 
captain in the Navy or colonel in the Marine Corps at the time of their retire- 
ment, but retired pay so computed shall not exceed a total of 75 per centum of 
said active-duty pay. 

The purpose of the said amendment was to require officers of higher 
grades and ranks whose active-duty pay is not based upon years of 
service to compute their retired pay on the basis of their length of 
service—the same as officers of lower grades—rather than to allow them 
a flat 75 per centum of their active-duty pay. See Report No. 640, 
Committee on Armed Services, House of Representatives, to accom- 
pany H. R. 3830, which became the Officer Personnel Act of 1947. 
Hence, under the said amendment, officers thereafter retired, with cer- 
tain exceptions not here material, whose active-duty pay is not based 
upon years of service, are to have their retired pay computed on the 
basis prescribed therein, rather than on the basis of a flat 75 per centum 
of their active-duty pay. However, inasmuch as the said proviso in 
section 432 (a) of the Officer Personnel Act of 1947 provides that such 
officers shall receive retired pay based upon their active-duty pay “in 
the grade in which serving at the time of retirement” and since Rear 
Admiral Colclough presently is receiving the pay of a rear admiral of 
the lower half, doubt has arisen as to whether he would be entitled 
under the act of June 22, 1938, supra, to compute his retired pay on the 
basis of the active-duty pay of a rear admiral. upper half, if he present- 
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ly should be retired under the provisions of section 6 of the act of Feb- 
ruary 21, 1946, supra. 

It will be noted that the said act of June 22, 1938, as amended, 
does not authorize the retirement of the Judge Advocate General or a 
former Judge Advocate General; the question as to whether such an 
officer is eligible for retirement in the first instance and the “rate” of 
retirement pay to which he is entitled being for determination under 
other statutory provisions—in this case, sections 6 and 7 of the act of 
February 21, 1946. Having completed over 29 years’ active service, 
the officer will be eligible to apply for retirement under section 6 of the 
act of February 21, 1946, and, in the event his retirement is approved, he 
will be entitled under the statute to 721% per centum (29 X 214) of 
the active-duty pay of “the grade in which serving at the time of retire- 
ment.” There are two rates of active-duty pay prescribed for the 
“srade” of rear admiral, the rate applicable to any particular rear 
admiral of the line of the Navy being dependent on whether his numer- 
ical position on the list of rear admirals on the active list of the line of 
the Navy is in the upper half or the lower half. And, generally, 
retired pay, when authorized to be computed on the active-duty pay of 
a rear admiral, is computed on the active-duty pay prescribed for the 
upper half or the lower half, depending on whether the individual 
officer is a rear admiral of the upper half or of the lower half. While 
Rear Admiral Colclough may not be entitled, by virtue of his lineal 
position on the list of rear admirals, to the pay and allowances of a rear 
admiral, upper half, at the time of retirement, the act of June 22, 1938, 
specifically provides that such an officer may, in the discretion of the 
President, be placed on the retired list with the “rank, pay, and allow- 
ances authorized by law for the highest grade or rank held by him” 
as Judge Advocate General. But, since the said 1938 act—not being 
a statute authorizing retirement—does not prescribe any rate of retire- 
ment pay, it is necessary to look to the statute under which the officer’s 
retirement is authorized in order to determine his rate of retired pay; 
in this case, section 7 of the act of February 21, 1946, as amended. 
Under the said section 7, considered in conjunction with the act of June 
22, 1938, it must be concluded that Rear Admiral Colclough would be 
entitled to 7214 per centum of the active-duty pay of a rear admiral, 
upper half, if he were now retired pursuant to the provisions of section 
6 of the act of February 21, 1946, provided, of course, that the Presi- 
dent approves his retirement “with the rank, pay, and allowances 
authorized by law for the highest grade or rank held by him” as Judge 
Advocate General of the Navy. The questions presented are answered 
accordingly. 

8469524948 
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CB-86731] 


Traveling Expenses—Fares—Coach—Reserved Seat Service 
Charge 


While, generally, an official traveler is entitled only to reimbursement of rail 
coach fare if elapsed travel time by rail is less than the time (more than 2 hours) 
required by paragraph 13(a) (2) of the Standardized Government Travel Regu- 
lations to authorize the use of parlor-car accommodations, payment of a service 
charge covering the use of a reserved coach seat may be allowed in addition to 
the regular rail coach fare where the particular train used by the traveler has 
no coach accommodations other than those for which a service charge is imposed. 


Comptroller General Warren to Richard E. Waters, National Labor 
Relations Board, June 20, 1949: 


Reference is made to your letter of May 27, 1949, transmitting a 
reclaim voucher stated in favor of Allen A. Bruckner, an employee 
of the National Labor Relations Board, for 25 cents administratively 
disallowed on his travel expense voucher covering the period April 
14 to 30, 1949, and requesting decision as to whether you properly 
may certify the voucher for payment. 

It appears from the evidence furnished this Office that the em- 
ployee traveled from Cincinnati, Ohio, to Indianapolis, Indiana, by 
train and that he utilized a Government transportation request for 
payment of a service charge covering use of a reserved coach seat. 
The elapsed travel time for the trip here in question is stated by you 
to have been one hour and forty-five minutes. 

Paragraph 13 (a) (2) of the Standardized Government Travel Reg- 
ulations authorizes use of one seat in a sleeping or parlor car “when 
the continuous rail journey is more than two hours in duration and 
within the continental United States.” In those instances in which 
the trip is of two hours’ duration, or less, the general rule is that 
the traveler is entitled only to reimbursement of rail coach fare. 
However, where the particular train used by the traveler has no coach 
accommodations other than those for which a service charge is im- 
posed, allowance of the said service charge in addition to the regular 
rail coach fare is believed to be proper under existing law and 
regulations. 

Accordingly, if the submitted voucher, which is returned herewith, 
is supported by evidence that the train here involved had only coach 
accommodations for which a service charge was made, it may be 
certified for payment. 
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[B-56009] 


Experts and Consultants—Holiday Pay 


A provision for holiday pay in accordance with the per diem, etc., employee holi- 
day pay statute of June 29, 1938, may be incorporated in contracts with experts 
and consultants employed under the authority in section 15 of the administrative 
expense statute of August 2, 1946. 28 Comp. Gen. 519, amplified. 


Comptroller General Warren to the Secretary of the Navy, June 22, 


1949: 


In reply to your letter of June 2, 1949, relative to Office decision of 
March 17, 1949, B-56009, 28 Comp. Gen. 519, you are advised that a 
provision for holiday pay in accordance with the terms of the act of 
June 29, 1938, 52 Stat. 1246, may be incorporated in contracts with 
experts and consultants employed under authority of section 15, 
Public Law 600 (60 Stat. 810). 


[B-85151] 


Dual Compensation and Employment Statutes—Applicabil- 


ity to Army Enlisted Men Advanced on Retired List to Com- 
missioned Rank 


Retired Army enlisted men who are advanced to temporary commissioned rank 
on the retired list under the provisions of section 208 of the act of June 29, 1948, 
and paid increased retired pay in accordance therewith, are not prohibited by 
the dual office restrictions of the act of July 31, 1894, as amended, from holding 
civilian office and receiving civilian compensation; but the receipt of retired 
pay for the period subsequent to advancement during which civilian salary 
also was received is subject to section 212 of the act of June 30, 1932, as amended, 
restricting the combined rate of civilian compensation and retired pay which 
may be received. 26 Comp. Gen. 271, amplified. 


A retired Army enlisted man advanced to temporary commissioned rank on the 
retired list pursuant to section 203 of the act of June 29, 1948, with increased 
retired pay at a rate less than $3,000 per annum, and who concurrently received 
compensation from a civilian office at a rate in excess of $3,000 per annum, has no 
right of election under section 212 of the act of June 30, 1932, as amended, to 
receive either civilian compensation or retired pay; instead, the total amount 
of retired pay received subsequent to advancement should be collected through 
administrative means under applicable laws and regulations. 


Comptroller General Warren to Col. C. B. Lenow, Department of 
the Army, June 24, 1949: 


Reference is made to your letter of March 18, 1949, file FINKF-(8) 
941.18 Dewitt, Henry O-2,029,433, forwarded here by first indorse- 
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ment dated April 1, 1949 (CSACF-EI 241.18), from the Chief of 
Finance, transmitting for advance decision voucher in favor of Henry 
Dewitt, retired, covering retired pay for the month of February 1949, 
at the rate of $225 per month, less collection in the same amount in 
partial liquidation of a stated indebtedness in the total amount of 
$795, resulting from the receipt of retired pay and civilian salary 
during the period June 29 to October 14, 1948. 

It appears that the officer involved originally was placed on the 
retired list effective November 30, 1947, in the grade of master ser- 
geant, after having completed 30 years’ service. It is stated that he 
was advanced on the said retired list to the grade of second lieutenant, 
under the provisions of section 203, Public Law 810, approved June 
29, 1948, 62 Stat. 1085, and was paid increased retired pay effective 
from the latter date. It further appears that, during the period 
June 11 to October 14, 1948, the said officer was employed in a civilian 
position with the American Graves Registration Command at a salary 
of $3,405 per annum. 

Under the above stated facts, you request a decision whether the 
receipt of retired pay and civilian salary in this case, during the period 
subsequent to the retired man’s advancement to commissioned rank, is 
in violation of the act of July 31, 1894, as amended, 5 U. S. C. 62, and, 
if not, whether the provisions of section 212 of the act of June 30, 
1932, as amended, 5 U. S. C. 59a, are applicable in such cases. 

Under the circumstances, the principles of the decision of October 
28, 1946, 26 Comp. Gen. 271, cited in your letter—regarding enlisted 
personnel of the Navy advanced on the retired list to commissioned 
rank in accordance with section 10 of the act of July 24, 1941, as 
amended by section 8 of the act of February 21, 1946, 60 Stat. 28— 
apply with equal force to retired enlisted men of the Army who are 
advanced to commissioned rank on the retired list under the provisions 
of section 203 of Public Law 810, supra. Thus, the holding of civil- 
ian office and the receipt of civilian compensation by such retired 
personnel are not prohibited by the provisions of the said 1894 act, 
but the receipt of retired pay for the period subsequent to their ad- 
vancement to commissioned rank during which they also receive civil- 
ian salary under the United States Government is subject to the pro- 
visions of section 212 of the act of June 30, 1932. In such connecfion, 
the provisions of section 204 of Public Law 810, supra, 62 Stat. 1086— 
authorizing the man to apply for restoration to his status as a retired 
enlisted person—do not require a different conclusion. Accordingly, 
and since the retired pay in the instant case was at a rate less than 
$3,000 per annum, no election as to compensation is proper, and the 
retired man legally may retain the civilian salary earned during the 
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period subsequent to his advancement on the retired list, but since the 
salary from the civilian office was at a rate in excess of $3,000 per 
annum, he is indebted in the total amount of retired pay received by 
him during such period. 21 Comp. Gen. 1129. It follows, of course, 
that collection of the said indebtedness should be effected through 
means administratively available in such cases under applicable laws 
and regulations. 
The voucher forwarded with your letter is returned herewith. 


CB-86745] 


State Jury Service—Fractional Days—Crediting of Payment 
for Jury Service to Compensation 


Under section 3 of the act of June 29, 1940, amounts received by employees for 
jury service in State courts are required to be credited against their compensation 
only where the performance of the jury service necessitates an absence from 
official duty, so that, in determining the credit which should be made against 
the compensation of an employee who is absent from duty for a fractional day 
on account of such jury duty, the amount received for jury service rendered on 
that day should be multiplied by the fraction of the day—computed to the 
nearest hour—that the employee was absent from duty on court leave. 


Comptroller General Warren to the Administrator of Veterans’ 
Affairs, June 28, 1949: 


Reference is made to letter of the Deputy Administrator of Vet- 
erans’ Affairs, dated May 31, 1949, requesting a decision as to what 
portion of the jury fees received by an employee of the Veterans’ Ad- 
ministration Hospital, Downey, Illinois, for jury service in an Illinois 
State court, during the month of April 1949, is required to be credited 
against the compensation of the employee under the facts and cir- 
cumstances hereinafter set forth. 

From the information presented, it appears that the workday of the 
employee concerned consisted of eight hours—2: 30 p. m. to 11 p. m., 
presumably inclusive of one-half hour lunch period—and that on all 
days but one during the period of jury service, the employee concerned 
served on the jury in the morning and reported to and worked his full 
tour of duty in the afternoon and evening. On the one day, however, 
the court session extended into the afternoon, requiring the employee’s 
absence from duty for three hours, for which he was granted court 
leave. 

Under section 3 of the act of June 29, 1940, 54 Stat. 689, the amounts 
received by employees of the United States for jury service in State 
courts are required to be credited against their compensation only 
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where the performance of the jury service necessitates an absence from 
official duty. In cases where the absence from duty is less than one 
full day, the amount for crediting against the compensation of the 
employee should be in proportion to the number of hours’ absence 
from duty. That is to say, in determining the credit which should 
be made against the compensation of an employee who is absent from 
duty for a fractional day only, to perform jury service in a State 
Court, the amount received for jury service rendered on that day 
should be multiplied by that fraction of the day—computed to the 
nearest hour—that the employee was absent from duty on account 
thereof. 

Applying the foregoing to the particular situation presented, since 
the employee involved was absent from duty only three hours on but 
one day during the entire period of jury service in question and since 
he worked the remaining five hours on that day, there should be 
credited against his compensation three-eighths of the amount re- 
ceived for jury service for one day. 























[B-84502] 





Compensation—Within-Grade Advancements—Eligibility as 
Affected by Temporary Assignments at Higher or Lower 
Salaries 





Employees who, pursuant to administrative practice providing for temporary 
“up and down” salary changes, are temporarily assigned for definite periods to 
positions paying higher or lower salaries than their regular positions are en- 
titled upon restoration to their regular positions to within-grade advancements 
under section 402 of the Federal Employees Pay Act of 1945, after 12 or 18 
months from the last equivalent increase received in their regular positions, 
without regard to the salary changes resulting from the temporary assignments. 


Comptroller General Warren to the Secretary of Commerce, June 


29, 1949: 


Reference is made to your letter of March 11, 1949, presenting for 
consideration certain questions, hereinafter specifically set forth, aris- 
ing out of the following stated facts: 

On April 18, 1948, the Civil Aeronautics Administration promoted 
one of its employees from his regular position as Airways Operations 
Specialist (Communications), CAF-13, $7,581 per annum, to Air- 
ways Operations Specialist (Tele-communication ICAO Regional), 
CAF-14, $8,179.50 per annum, for the duration of a special assign- 
ment outside the continental United States. The promotion bore the 
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limitation “NTE cob 7-10-48” and the remark on the fanfold stated 
that this action was “Temporary thru cob 7-10-48, at which 
time * * * willrevert to his former position.” On June 27, 1948, 
the employee was returned to his former position of Airways Opera- 
tions Specialist (Communications), CAF-13, at his former salary of 
$7,581 per annum. Prior to the foregoing actions, the employee had 
received a promotion from CAF-12 to CAF-13 on November 9, 1943, 
and periodic pay increases in grade CAF-13 on July 1, 1945, and 
January 12, 1947. 

You express the opinion that in accordance with his reemployment 
rights the employee’s waiting period for periodic pay increases should 
have been computed from the effective date of his last equivalent in- 
crease in his regular position—in this case January 12, 1947—and that 
he then having met the prescribed requirements for periodic pay in- 
crease purposes, such increase should have been processed effective 
July 25, 1948. The operating office concerned has requested that the 
salary of this employee be adjusted to give him the benefit of this 
periodic pay increase effective July 25, 1948. It is stated that the 
foregoing is in accordance with the policy of the Civil Aeronautics 
Administration of restoring, to their regular positions for the pur- 
pose of preserving seniority, status, and pay rights, those employees 
who have been selected for special assignments; that that policy arises 
because of the long-standing practice of the Civil Aeronautics Ad- 
ministration to frequently send certain of its employees on special 
assignments either inside or outside the continental limits of the 
United States; and that such special assignments may be of short 
duration while others have been as long as two years. In connection 
with such policy, you refer to the “up and down rating of employees 
principle” of 21 Comp. Gen. 773, and request decision upon three 
questions stated as follows: 

(1) Is the principle of the “up and down rating of employees” properly for 
application in this case? If so, the Civil Aeronautics Administration will process 
a periodic pay increase for this employee effective 7-25-48, all prescribed 
conditions having been met. 

(2) If this case is not within the scope of the “up and down rating of em- 
ployees” we conclude that retroactive correction of the employee’s salary from 
$7581 per annum to $7820.40 per annum effective 6-27-48 may be made because 
of administrative error. In that case the employee’s waiting period for further 
periodic pay increases would run from 4-18-48, the date of his promotion to 
grade CAF-14, for special assignment. 

(3) If this case is not within the scope of the “up and down rating of 


employees” principle, what criteria can be used in applying this principle to 
special assignments of the Civil Aeronautics Administration? 


In the up and down rating decision referred to by you, namely, 
21 Comp. Gen. 773, it was held, quoting from the syllabus: 
Civilian employees of the Engineer Department of the Army who, pursuant 


to an administrative regulation providing for temporary “up and down” salary 
changes as distinguished from salary changes under rules and regulations ap- 
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plicable to Government agencies generally, are temporarily assigned for 30 days 
or less to positions—either within or without the Classification Act—paying 
higher or lower salaries than their regular positions and who are restored to 
their regular positions and salaries upon completion of such assignments are 
entitled, if otherwise eligible, to within-grade salary advancements under the 
act of August 1, 1941, after 18 or 30 months from the last equivalent compensa- 
tion increase received in their regular positions, without regard to the salary 
changes resulting from the temporary assignments. 21 Comp, Gen. 285 and 
21 Comp. Gen. 326, distinguished. 


The practice which is stated as being followed in the Civil Aero- 
nautics Administration appears to be analogous to the regulations 
considered in the decision, swpra, in that the salary adjustments are 
of a recurring nature, and—although some assignments have lasted as 
long as two years—usually are for short periods of time. To hold 
that any such salary adjustment constituted an “equivalent increase 
in compensation” within the meaning of section 7 (b) of the Classifica- 
tion Act of 1923, as amended by section 402 of the Federal Employees 
Pay Act of 1945, 59 Stat. 299, would result either in a complete denial 
of a periodic within-grade salary advancement to the employee in 
his regular position with no compensating benefit in that position, or 
would result in a complete circumvention of the purposes of that 
section through application of the rule as to the initial salary rate 
payable upon transfer, promotion, demotion, etc., stated in 26 Comp. 
Gen. 368. 

Accordingly, your first question is answered in the affirmative, 
rendering unnecessary any answers to the remaining questions. Cf. 
26 Comp. Gen. 964. 


[B-87049] 


Subsistence—Per Diems—Retroactive Increase 


- The fact that an administrative office would have authorized a higher rate of 
per diem in lieu of subsistence in the travel orders of an employee in a travel 
status outside continental United States had it known that such higher rate was 
permissible under Bureau of the Budget Circular A-7, Revised, dated July 6, 
1948, as for travel in “Other Localities,” is not sufficient to warrant any exception 
to the established rule that a rate of per diem fixed by travel orders may not 
be increased retroactively. 


Comptroller General Warren to Genevieve A. Mullen, Federal Medi- 
ation and Conciliation Service, June 29, 1949: 


Reference is made to your letter of June 13, 1949, requesting decision 
whether you may certify for payment a voucher therewith transmitted 
in favor of Charles A. Goldsmith, in the amount of $84.50, representing 
the difference between per diem in lieu of subsistence at $7 a day 
previously paid to him and per diem at $8 a day covering the period 
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July 1, 1948, to February 28, 1949, while in a travel status in Puerto 
Rico. The travel orders issued to this employee specified a per diem 
of $7 while outside continental United States. It is stated in your 
submission that the higher rate now claimed—being the maximum rate 
specified in Appendix I of Bureau of the Budget Circular No. A-7, 
Revised, dated July 6, 1948, for travel in “Other Localities”—would 
have been authorized had your Service known that such higher rate 
was permissible. 

It is the established rule that the rate of per diem fixed by travel 
orders may not be increased retroactively. 21 Comp. Dec. 482; 22 id. 
601; 1 Comp. Gen. 120; 7 zd. 276; 23 id. 713; B-42516, July 18, 1944. 
The fact that the administrative office may not have been aware that 
a higher per diem rate could have been authorized for the travel in 
question does not warrant any exception to this rule as it is apparent 
that the travel orders of June 28, September 28, 1948, and January 1, 
1949, correctly state the rate of per diem actually intended to have 
been stated at the time of their issuance. Accordingly, the voucher, 
which is returned herewith, may not be certified for payment. 











APPENDIX 


GENERAL REGULATIONS NO. 30 
Supplement No. 1 
March 21, 1949 


ADMINISTRATIVE EXAMINATION OF DISBURSING OFFICERS’ 
ACCOUNTS, INTERNAL REVENUE BUREAU 


General Regulations No. 30, dated August 15, 1923, 3 Comp. Gen. 1019, is 
rescinded. 
Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 51 
Supplement No. 10 
April 20, 1949 


PUBLIC VOUCHER FOR PURCHASES AND SERVICES OTHER THAN 
PERSONAL 


(For Use in Foreign Countries Only) 


1. The following standard form of vouchers are prescribed for general use 
throughout the Government service, effective at once, in lieu of Standard Form 
No. 1034—Revised, Public Voucher for Purchases and Services Other Than Per- 
sonal, original, and Standard Form No. 1034a—Revised, Public Voucher for Pur- 


chases and Services Other Than Personal, memorandum, for vouchering such 
purchases and services procured in foreign countries: 


Standard Form No. 1146, Public Voucher for Purchases and Services 
Other Than Personal (For Use in Foreign 
Countries Only)—Original 

Standard Form No. 1146a, Public Voucher for Purchases and Services 
Other Than Personal (For Use in Foreign 
Countries Only)—Memorandum 


2. All instructions contained in General Regulations No. 51, dated June 18, 
1926, 5 Comp. Gen. 1059, supplements thereto, and circular letters issued by this 
Office pertaining to the use of Standard Form No. 1034—-Revised will be followed, 
unless impracticable of application, in the use of Standard Form No. 1146 herein 
prescribed. The usual certificates of the Payee and the Authorized Certifying 
Officer have been abridged on the new form and provisions for showing the amount 
for which the voucher is approved, in foreign currency, and the rate of exchange in 
effect at the time of payment have been added. There has also been provided a 
line for showing the check number, date of check, amount (in foreign currency), 
and the name of the bank for use in those instances where the check is drawn on a 
depositary other than the Treasurer of the United States. An additional note 
with respect to the payee’s receipting signature has been added at the foot of the 
voucher as follows: 


““** Tf payment is made by check on a designated depositary located in a 
country the laws of which require that paid checks be retained indefinitely 
or for a specified period, signature of the payee in acknowledgment of receipt 
of payment is required in addition to check number, date of payment, amount, 
and name of depositary.” 


The signature of the payee in receipt of a check on a designated depositary must 
be obtained on the original of the voucher whenever practicable. However, such 
receipting signature will be acceptable to this Office on a memorandum copy of the 
voucher provided such memorandum is properly identified with the original and 
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is forwarded immediately through the disbursing officer who issued the check for 
attachment by, him to the original voucher or for transmittal by him to the 
General Accounting Office, Washington 25, D. C., to permit a proper audit. 

3. Upon receipt of these regulations each department, establishment, or 
agency is requested to make requisition upon the Public Printer for a supply 
of the standard forms estimated to meet its needs, in order that all requisitions 
submitted may be combined and the forms printed in one edition. However, the 
present supply of Standard Forms Nos. 1034—Revised and 1034a—Revised, original 
and memorandum, respectively, on hand in foreign countries may continue to be 
used until exhausted. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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Standard Form Novt® == PUBLIC VOUCHER FOR PURCHASES 


Comptrotier Cone, U.S. AND SERVICES OTHER THAN 
(Gen. Reg. No. 5i, Sup. No. 10) PERSONAL 


(For use in foreign countries only) 


(Department, bureau, or establishment) 


Voucher prepared at 
(Give place and date) 


THE UNITED STATES, Dr., 


Address 


(For use of Paying 
. ° Office) 
Payee’s Account No. --------- 4 





| 
| Articles or services Unit price Amount 
|(Enter description, item number of | | 
contract or general supply schedule, | Quan- | 
and other information deemed tity 
necessary) 
Terms....% Discount Cash....days 


Date of 
| delivery i 


No.’and 
date of 


order service 
via Lean su: 3 


~~ Brought forward from continuation 
sheet(s) 


| 
| 
| 
| 


Shipped from Weight Government B/L No Total 


(Payee must NOT use this _ 
I certify that the above bill is correct and just, and that pay- space) 
ment therefor has not been received. 
Differences. 


(Sign original only) 
(This certificate not required 
when a like certificate is made 
by payee on attached bill or 


hills) 
Title 
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Exchange rate — 


ACCOUNTING CLASSIFICATION (for completion by Administrative Office) 
j ] 


Appropriation, Limit’n or Appropria- 


limitation, or Appropriation title 


proj’t 
project symbol (Amount) 





| Obligations 
Amount | jiquidated 


on Treasurer of the United 
States in favor of payee named above. 


*When a voucher is signed or receipted in the name of a company or corporation, the name of the 
writing the company or corporate name, as well as the capacity in which he signs, must appear. 
ample: “John Doe Company, per John Smith, Secretary’’, or ‘“Treasurer”’, as the case may be. 

t If the ability to certify and authority to approve are “combined in one person, one signature omy is 
necessary; otherwise the approving officer will sign in the blank space below “‘Approved for $..-..-- 
over his official title. 

**Lf payment is made by check on a designated depositary located in a country the laws of which require 
that paid checks be retained indefinitely or for a specified period, signature of the payee in acknowledgment 


¢ —— of payment is required in addition to check number, date of payment, amount, and name of 
epositary. 


rson 
Or @X- 





APPENDIX 


[Reverse ° {Standard Form No. 1146] 


METHOD OF OR ABSENCE OF ADVERTISING 
(Section 3709 of the Revised St.,tutes) 


1, After advertising in newspapers. 
2. (a) After advertising by circular letters sent to dealers. 
(b) And by notices posted in public places. 
(If notices were not posted in addition to advertising by circular 

letters sent to dealers, explanation of such omission must be made, 
The notation on the certificate on the face of the voucher must be 
“2 (a) (b)” or “2 (a)”, depending on whether or not notices were 
posted.) 

3. Without advertising, under an exigency of the service which existed prior 

to the order and would not admit of the delay incident to advertising. 


4. Without advertising in accordance with 
5. Without advertising, it being impracticable to secure competition because 


(Here state in detail the nature of the exigency or circumstances under which the securing of competition was 
impracticable under 3 and 4) 


Note.—The above form ‘Method of or Absence of Advertising’ is to be used 
when purchases are made or services secured under proper authority without 
written agreement in any form. In case of a written agreement (formal contract, 

roposal and acceptance, or less formal agreement) Standard Form No. 1036— 
evised should be used for abstracting the method of or absence of advertising 


and award of contract. (See General Regulations No. 51, Supplement No. 6, 
General Accounting Office, Aug. 20, 1930.) 
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Standard Form No.1146a PUBLIC VOUCHER FOR PURCHASES 


Comptroller General, U. 8. AND SERVICES OTHER THAN 
April 20, 1949 


(Gen. Reg. No. 51, Sup. No. 10) PERSONAL 


(For use in foreign countries only) 


(Department, bureau, or establishment) 


Voucher prepared at 
(Give place and date) 


THE UNITED STATES, Dr., 


Address 


Payee’s Account No 


Bu. Vou. No____. 


PAID BY 


(For use of Paying 
Office) 


Articles or services Unit price 


(Enter description, item number of 
—— aioe contract or general supply schedule, | Quan- 
ler service and other information deemed | tity 
necessary) 
Terms....% Discount Cash....days 


Brought forward from continuation 
sheet(s) 


| 
Shipped from Government B/L No 


(Payee must NOT use this | 


space) 


Differences 
Reverse of this Form is same 


as Reverse of Form 1146 





Per 


Amount 











Contract No 
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MEMORANDUM 


Accounting Classification (for completion by Administrative Office) 


A peroprietion, Limit’n or | Appropria- 
limitation, or Appropriation title proj’t tion 
project symbol (Amount) (Amount) 


Cost account Objective classification 


Allotment symbol} Amount liquidated 


Symbol Amount Symbol Amount 


| Obligations 





on Treasurer of the United 
States in favor of payee named above. 


*When a voucher is signed or receipted in the name of a company or corporation, the name of the person 
writing the company or corporate name, as well as the capacity in which he signs, must appear. For ex- 
—: “John Doe Company, per John Smith, Secretary”, or ‘““Treasurer’’, as the case may be. 

tif the ability to certify and authority to approve are combined in one person, one signature ony is 
necessary; otherwise the approving officer will sign in the blank space below “‘ Approved for $ “an 
over his official title. 


tad | | pagenest us made by check on a designated Covery located in a country the laws of which req uire 

that paid checks be retained indefinitely or for a specified period. signature of the payee in acknowledgment 

- a of payment is required in addition to check number, date of payment, amount, and name of 
tary. 


GENERAL REGULATIONS NO. 86—REVISED 
Supplement No. 2 
March 1, 1949 


U. 8S. GOVERNMENT TAX EXEMPTION CERTIFICATE 


Paragraph 11 of General Regulations No. 86—Revised, dated June 11, 1937, 
16 Comp. Gen. 1130, is hereby revised as follows: 

11. The standard forms, numbered 1094—Revised, 1094a—Revised, 1094b, and 
1094c, will be printed only at the Bureau of Engraving and Printing, and requisi- 
tion for the number of books of U. 8. Government tax exemption certificates and 
U. 8. Government tax exemption identification cards to meet the needs of their 
organizations should be addressed by each department, establishment, and agency 
of the Government to the Administrative Division, Bureau of Internal Revenue, 
Treasury Department, Washington 25, D. C. A complete record of all books 
of U. 8S. Government tax exemption certificates and U. 8S. Government tax exemp- 
tion identification cards issued to each department, establishment, and agency 
of the Government will be maintained in the Treasury Department. Each 
department, establishment, and agency will maintain an adequate accountability 
record showing at all times the number of U. 8. Government tax exemption cer- 
tificate books and U. 8. Government tax exemption identification cards received, 
the number of each and to whom issued, the number of each returned forreissue, 
cancellation, or completely used book covers, and the balance on hand and avail- 
able for distribution to persons authorized to use them. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


846952—49——_-49 
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GENERAL REGULATIONS NO. 1093—REVISED 
January 17, 1949 


STANDARD FORMS AND PROCEDURE FOR GOVERNMENT 
ADVERTISING 


General Regulations No. 109, dated December 20, 1946, 26 Comp. Gen. 986, 
is hereby revised and the following new standard forms and procedure for Govern- 
ment advertising, under the provisions of the act of June 20, 1878, 20 Stat. 216 
(44 U. S. C. 322), section 3828, Revised Statutes (44 U. 8. C. 324), andsection 
12 of the act of August 2, 1946, Public No. 600 (60 Stat. 806, 809), will be used 
in lieu thereof: 

Sec. 

14.1 Standard Forms for Government Advertising 

14.2 Printing 

14.3 Statutory Provisions with Respect to Government Advertising 

14.4 Statements of Rates 

14.5 Delegation of Authority 

14.6 Composition of Copy 

14.7. Public Voucher for Advertising 

14.8 Proof of Publication 

Sections 14.1 to 14.8, inclusive, issued under the authority contained in sections 
309 and 311 (f), 42 Stat. 25; 31 U. S. C. 49 and 52 (f). 

Section 14.1 Standard Forms for Government Advertising. The following new 
standard forms for Government advertising are hereby prescribed and published 
for general use throughout the U. 8. Government service, in lieu of all other forms 
of like character now being used for this purpose: 

Standard Form No. 1142-Revised, Statement of Advertising Rates— 





Original 
Standard Form No. 1142a-Revised, Statement of Advertising Rates— 
Memorandum 
Advertising Order—Original 
Advertising Order— Memorandum 
Public Voucher for Advertising— 
Original 
Public Voucher for Advertising— 


Standard Form No, 1143-—Revised, 
Standard Form No. 1143a—Revised, 
Standard Form No. 1144-Revised, 


Standard Form No. 1144a-Revised, 





Memorandum 


Section 14.2 Printing. (a) The size of the above-prescribed forms will be 8 
by 10% inches. The original voucher for advertising, Standard Form No. 1144- 
Revised, will be printed on the reverse of the original advertising order, Standard 
Form No. 1143-Revised. The memorandum voucher for advertising, Standard 
Form No. 1144a-Revised, will be printed on the reverse of the memorandum 
advertising order, Standard Form No. 1143a-Revised. The statement of ad- 
vertising rates—original, the advertising order—original, and the voucher for 
advertising—original, will be printed on white paper. The statement of advertis- 
ing rates—memorandum, the advertising order—memorandum, and the voucher 
for advertising—memorandum, will be printed on yellow paper. 

(b) No departure from the exact specifications of the standard forms herein 
prescribed will be permitted, but this will not be construed to prevent a depart- 
ment or establishment from ordering printed on the forms used by it, when more 
economical and advantageous so to do, the name of the department or establish- 
ment and bureau or office, title of official(s) authorized to order publication, title 
of certifying officer(s), and designation of appropriation or fund chargeable. 

(c) Upon receipt of these regulations each department, establishment, and 
agency is requested to make requisition upon the Public Printer for a supply of the 
new standard forms estimated to meet its needs, in order that all requisitions sub- 
mitted may be combined and the forms printed in one edition. However, in the 
interest of economy, the present supply of unused Standard Forms Nos. 1142, 
1142a, 1143, 1143a, 1144, and 1144a on hand in the departments and establish- 
ments and at the Government Printing Office will be used until exhausted. 

Section 14.3 Statutory Provisions with Respect to Government Advertising. (a) 
The act of June 20, 1878, 20 Stat. 216 (44 U. S. C. 322), provides, in part, as 
follows: 

“All advertisements, notices, proposals for contracts, and all forms of 
advertising required by law for the several departments of the Government 
may be paid for at a price not to exceed the commercial rates charged to 
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private individuals, with the usual discounts; such rates to be ascertained 
from sworn statements to be furnished by the proprietors or publishers of 
the newspapers proposing so to advertise. * * *” 


(b) Section 3828, Revised Statutes (44 U. S. C. 324), provides that— 


“No advertisement, notice, or proposal for any executive department of 
the Government, or for any bureau thereof, or for any office therewith con- 
nected, shall be published in any newspaper whatever, except in pursuance 
of a written authority for such publication from the head of such depart- 
ment; and no bill for any such advertising, or publication, shall be paid 
unless there be presented, with such bill, a copy of such written authority.” 

(ec) Section 12 of the act of August 2, 1946, Public No. 600 (60 Stat. 806, 809), 
provides, in part, as follows: 

“The head of any department may delegate to subordinate officials 
* * * (3) the authority vested in him by section 3828, Revised Statutes 
(44 U.S. C. 324), to authorize the publication of advertisements, notices or 
proposals.” 

Section 14.4 Statements of Rates. (a) Sworn statements of commercial ad- 
vertising rates, rendered on Standard Form No. 1142—Revised, and memorandum 
therefor, Standard Form No. 1142a—Revised, must be furnished by the proprietors, 
publishers, or authorized representatives of newspapers or other publications in 
which Government advertisements are placed, to each department and establish- 
ment, or bureau or office thereof, advertising, and the rates so furnished shall 
govern the amount to be paid. 

(b) Sworn statements of commercial advertising rates need not be renewed 
until rates are changed, or unless specially required. 

(c) The original statement of advertising rates, Standard Form No. 1142- 
Revised, must be submitted to the General Accounting Office with the first 
voucher paid to the publisher for advertising under those rates. 

Section 14.5 Delegation of Authority. (a) A delegation by name or position 
of authority to advertise may be achieved by the issuance of a suitable letter or 
through the promulgation of suitable regulations, signed by the head of the de- 
partment or establishment, and should specify the limitations of the authority 
granted, if anv. It may not be redelegated by those to whom it is delegated by 
the head of the department. But the delegation of the basic authority to au- 
thorize advertising having been achieved by such letter or regulation, the admin- 
istrative duties involved in accomplishing such advertising may be assigned by 
the official or officials to whom such authority was delegated to subordinates by 
name or position, by suitable instruments in writing setting forth the extent of 
the administrative duties involved and authorized to be performed by or through 
such subordinates. A-—18608, November 15, 1948, 28 Comp. Gen. 305. 

(b) Copies of the letter or regulation delegating authority to advertise and of 
instruments assigning administrative duties thereunder must either be attached 
to the first voucher submitted for payment and accompany same to the General 
Accounting Office, or such letter or regulation and instruments assigning ad- 
ministrative duties may be forwarded direct to the Audit Division (in the case of 
the military establishments to the pertinent subdivision thereof) or the Postal 
Accounts Division, General Accounting Office, immediately upon the issuance of 
same. 

(c) Standard Form No. 1143—Revised will be signed by the person to whom 
authority to advertise has been delegated by letter or regulation, or by the person 
to whom authority to place the advertising order has been assigned by an instru- 
ment assigning administrative duties. When the person signing is acting under 
an instrument assigning him authority as to administrative duties, reference will 
be made as to date and number of such instrument of assignment in the box on 
the revised standard form to the left of his signature in addition to the reference 
to date and number of the letter or regulation delegating authority to advertise 
by the head of the department or establishment in the box in the upper right 
corner of the form. The present supply of Standard Form 1143 in the depart- 
ments and establishments and the Government Printing Office will continue to 
be used until exhausted, and at the next reprint of the form a box to the left of 
the line for the signature will be provided thereon for a reference to the instrument 
of assignment. 

Section 14.6 Composition of Copy. Extreme care should be exercised to insure 
that the specifications for advertising to be set other than solid be definite, clear, 
and specific since no allowance will be made for paragraphing or for display or 
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leaded or prominent headings, unless specifically ordered, or for additional space 
required by the use of type other than that specified in the sworn statement of 
advertising rates on file in the General Accounting Office. Specifications for 
advertising other than solid will accompany the advertisement copy submitted 
to the publisher with the advertising order, and copies of both documents will be 
transmitted to the General Seeranting Sites with the voucher. A sample of 
solid line advertisement set up in accordance with the usual Government require- 
ments is shown on Standard Form No. 1143—Revised, Advertising Order. 

Section 14.7 Public Voucher for Advertising. The original voucher for advertis- 
ing, Standard Form No. 1144—Revised, and memorandum therefor, Standard 
Form 1144a—Revised, will be used by publishers as the standard forms on which 
to bill their charges against all branches of the U. 8S. Government service forad- 
vertising published in accordance with official orders therefor stated on the 
advertising order, Standard Form No. 1143—Revised, printed on the reverse of 
the original advertising voucher form. 

Section 14.8 Proof of Publication. (a) Every account for official advertising 
rendered should be accompanied by a copy of each issue of the publication in which 
the advertisement appeared. However, if copies of the publication are not avail- 
able, it will be satisfactory if an affidavit of publication is furnished in lieu thereof. 

(b) Copies of newspapers submitted as proof of publication should not be for- 
warded to the General Accounting Office as a part of the disbursing officer’s 
account, but should be attached to the memorandum voucher and retained in the 
administrative accounting office until settlement of the disbursing officer’s 
account, after which they may be disposed of. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


PAYMENT OF ALLOWANCES UNDER STANDARDIZED GOVERNMENT 
CIVILIAN ALLOWANCE REGULATIONS (FOREIGN AREAS) 


[B-45107] 
January 4, 1949. 
To the Heads of Departments and Independent Establishments and Others 
Concerned: 

General Regulations No. 105 dated March 8, 1946, 25 Comp. Gen. 956, pre- 
scribed standard forms of voucher and procedures to provide a uniform method 
for vouchering amounts claimed for cost of living allowances as well as for allow- 
ances for living quarters and facilities to civilian officers and employees of the 
Government who are citizens of the United States permanently stationed at 
foreign posts of duty, as provided by statute and regulations issued pursuant 
thereto when such payments are authorized to be made separately from 
compensation. 

In view of the Standardized Government Civilian Allowance Regulations 
(Foreign Area) issued December 1, 1948, by the Secretary of State, pursuant to 
authority contained in Executive Order No. 10011, of October 22, 1948 (13 F. R. 
6263), Standard Forms Nos. 1069 and 1069a, Voucher for Allowances at Foreign 
Posts of Duty, original and memorandum, as prescribed by General Regulations 
No. 105, are no longer suitable in all details, and the matter of their revision is 
now under consideration by this Office. 

In order to allow sufficient time in which to review the various aspects of ac- 
counting for and auditing of payments for allowances to civilians permanently 
stationed in foreign areas, the present Standard Forms Nos. 1069 and 1069a will 
continue to be used for allowance payments made separately from compensation, 
with the exception of transfer and representation allowance payments which, 
when authorized by law for the agency concerned, will be made on Standard 
Forms Nos. 1012 and 1034, respectively. Temporary lodging and quarters allow- 
ances, and post, special post, and separation allowances will be entered on Standard 
Form No. 1069 in the spaces under the headings ‘‘Quarters, etc.” and ‘Cost of 
Living,” and will be appropriately identified as to type of allowance in each in- 
stance. The certifications provided for on the present Standard Form No. 1069 
will be accepted, pending revision of the form. Also, the lists of allowances re- 
quired by paragraph 3 of General Regulations No. 105 will continue to be sub- 
mitted as heretofore, with appropriate changes and notations indicating the type 
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of allowance and the pertinent factors involved in determining the amounts 
authorized. 

It is recognized that there are some instances where statutory or administrative 
requirements may determine that payments for allowances at foreign posts of 
duty must be handled as individual transactions on a voucher of a type similar 
to the present Standard Form No. 1069. However, since the right to allowances, 
in most instances, is dependent on pay status, it appears important that wherever 
practicable salary and allowance payments be made on the same voucher. In 
addition, by including allowance payments on pay rolls under the simplified 
procedures prescribed by General Regulations No. 102, Second Revision, 25 
Comp. Gen. 940, substantial reduction is possible in the amount of work required 
in processing allowance payments and issuance of checks. 

It is requested, therefore, that those departments and establishments paying 
allowances under the Standardized Government Civilian Allowance Regulations 
on the Standard Form 1069, review the various factors involved in civilian allow- 
ance accounting and auditing to determine whether or not they can effect sub- 
stantial savings by utilizing the simplified pay roll forms and procedures prescribed 
by General Regulations No. 102, Second Revision, or by utilizing a pay-roll-type 
voucher. Any modification of forms or their use as prescribed by General Regula- 
tions No. 102, Second Revision, or the adoption of an allowance voucher of the 
pay-roll type would, of course, require the approval of this Office before being 
put into effect. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GREATER USE OF PARCEL POST BY AGENCIES OF THE UNITED STATES 
GOVERNMENT 


[B-72295] 
JANUARY 5, 1949, 
To the snens of Departments, Independent Establishments, and Others Con- 
cerned: 


A recent survey of the utilization of railway mail space developed the fact that 
many departments and agencies of the Government are not making use of parcel 
post but are shipping their packages by express and other more expensive means, 
requiring the issuance of Government bills of lading. 

The U. S. Official Postal Guide for 1947, Chapter 111, Articles 57 and 58, pro- 
vides for the handling of package shipments (domestic parcel-post) as follows: 

(1) Limit of Weight.—Fourth-class matter (domestic parcel-post) must exceed 
8 ounces in weight and must not exceed 70 pounds. 

(2) Limit of Size.—Parcel-post matter may not exceed 100 inches in length 
and girth combined. In measuring a parcel the greatest distance in a straight 
line between the ends (but not around the parcel) is taken as its length, while the 
distance around the parcel at its thickest part is taken as its girth. For example, 
a parcel 43 inches long, 14 inches wide, and 12 inches high measures 95 inches in 
length and girth combined. 

(Nole: A shipment of several packages the total weight or measurement of 
which exceeds 70 pounds or 100 united inches may be shipped by parcel post, 
provided individual packages comprising the shipment are within those limits 
and individually addressed.) 

To further encourage the greater use of parcel post service by the various 
Government agencies the Department has issued Post Office Department Order 
No. 38045 (published in Postal Bulletin of July 22, 1948) pursuant to Public 
Law 785 approved June 25, 1948, 62 Stat. 1048, 1049, and Circular Letter L & M 
46000 addressed to various postmasters, as follows: 

“With reference to Order No. 38045, published in the Postal Bulletin of July 22, 
1948, issued in pursuance of Public Law 785, relating to the use of the penalty 
mail privilege, which provides that departments, agencies, or others having mail- 
ings weighing over four pounds and subject to postage under section 304 of the 
Act may, upon request to this Bureau, arrange for the payment of such postage 
periodically on rendition of bills, the * * * 

“In view of the time, labor, etc., involved in affixing postage stamps to parcels 
exceeding four pounds in weight, you may comply with the request of the particular 
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agency mentioned and accept such parcels without requiring the affixing of postage 
stamps. Each parcel to be mailed under this arrangement should bear an inscrip- 
tion reading. 


U. 8. POSTAGE 
PAID 


“Records of the mailings should be compiled showing the postage chargeable at 
the fourth-class or parcel-post zone rates, based on the standpoint of your office, 
from invoices or lists to be furnished by the sender at the time of mailing, showing 
with respect to each parcel the weight thereof and office of address, this information 
being in such form as to enable you to compute the postage chargeable thereon, 
but as simple as practicable and yet serve its purpose. It is suggested that the 
invoices or lists be submitted to you in duplicate. It is desired that you enter on 
such invoices or lists with respect to the various packages the zone to which sent 
and the postage chargeable thereon. One copy of such invoice or list should be 
returned to the mailer and the other retained in your files. At the end of each 
month a bill should be submitted to the mailers in your city, or transmitted to 
such central office as may be designated, covering the amount of the postage 
involved, Form 1034—Revised (Public Voucher for Purchases and Services Other 
Than Personal) to be used for this purpose. 

“The postage collected under this special arrangement should be accounted 
for in A/C No. 16 of your quarterly postal account, Form 1550-C. A copy of 
Form 1034 should accompany the quarterly postal account. 


“Kindly also submit to this office at the end of each calendar quarter a re- 
port showing the total amount of postage collected on the mailings during 
that quarter, together with the total number of parcels mailed and the total 
weight, represented by such amount.” 


Furthermore, return receipts may be obtained by the payment of a minimum 
insurance fee of 3 cents plus a service charge of 4 cents as shown in Chapter XIV, 


Articles 2 and 6 of cited Postal Guide, should a shipping agency desire evidence 
of delivery. 

These and any additional services such as special handling and special delivery, 
as well as postage at the air mail rate on such matter as may be sent by air mail, 
may be added to postage charges and billed periodically by the postmaster at the 
mailing post office. 

Accordingly, in the interest of economy in the use of appropriated funds, it is 
recommended that all departments and establishments give consideration to the 
greater use of parcel post in the shipment of Government property. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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ABSENCES: 
See Leaves of Absence, 
ACCOUNTANTS: 
Hire of~applicability of prohibition as 
affected by general authority for employ- 


Page | ADVERTISING—Continued . Page 
Necessity or non-necessity—Continued. 
Personal services—advertising exemption 
scope—part time and intermittent phy- 
sicians and dentists—part time and in- 


ment of experts and consultants—lan- 
guage in sec. 6, Military Functions Appro. 
Act, 1949, to effect that sec. 15, act of Aug. 
2, 1946, authorizing procurement of expert 
or consultant services by contract, super- 
sedes prohibition in sec. 5, act of Apr. 6, 
1914, against employment of accountants, 
etc., by contract to inaugurate new or 
change old methods of transacting Govt. 
business, will be regarded as legislative 
declaration as to effect thereafter to be 
given sec. 15 of 1946 act, so that from and 
after enactment date of such appropriation 
act this Office will consider sec. 5 of 1914 
statute as having been superseded by said 
sec. 15. 27 C. G. 168, modified 


termittent services of physicians and 
dentists may be procured by Public 
Health Service without advertising in 
view of provisions of sec. 3709, R. S., as 
amended by sec. 9, administrative ex- 
pense statute of Aug. 2, 1946, specifically 
exempting from advertising for bids re- 
quirement procurement of those services 
which are to be performed by contractor 
in person and which are of technical and 
professional nature 

Transportation of household effects. See 
Transportation, household effects, adver- 
tising necessity or non-necessity. 

Vehicle purchases. See Vehicles, pur- 
chases. 


ACCOUNTS: 
Administrative examination—discontinu- Composition of copy, in general—Gen. 
ance of—Gen. Regs. 30, Supp. 1, Mar. 21, Regs. 109Rev., Jan. 17, 1949. 


1949. Delegation of authority. See Delegation 
ADVANCE PAYMENTS: of Authority, administrative officers, news- 


See Payments, advance. paper advertising. 


ADVERTISING: Orders—forms and procedure generally— 
Bid matters other than solicitation of bids. Gen. Regs. 109 Rev., Jan. 17, 1949. 


Newspapers: 


See Bids. 

Necessity or non-necessity : 

Contracts renewable from year to year— 
inclusion of provision in Post Office 
Dept. contracts for storage and servicing 
of Govt.-owned trucks which would 
automatically renew contracts from 
year to year unless sooner terminated by 
Govt. must be regarded as objectionable 
in that no compliance would be had, 
after first year, with advertising for bids 
requirements of sec. 3709, R. S., as 


No useful purpose to be served by adver- 
tising—materials in short supply—in 
view of present condition of aluminum 
conductor market, repeated unsuccessful 
attempts by Govt. agency to obtain 
satisfactory bids for such commodity, 
and additional expense use of substi- 
tute—even if obtainable—would entail, 
contracts may be entered into by nego- 
tion with available supplier for procure- 
ment of aluminum conductor without 
regard to advertising and competitive 
bidding requirements of sec. 3709, R. S., 
as amended, until such time as market 
conditions have improved to extent that 
compliance with statute again is practi- 


Proof of publication—in general—Gen. 
Regs. 109-Rev., Jan. 17, 1949. 

Rates—statements of—forms and pro- 
cedure generally—Gen. Regs. 109 Rev., 
Jan. 17, 1949. 

Vouchering, etc., procedure—in general— 
Gen. Regs. 109-Rev., Jan. 17, 1949. 


AFFIDAVITS: 
Anti-strike legislation: 


Submission requirement as being appli- 
cable to State employees engaged in 
federally aided activities: 

Federal funds appropriated for grants to 
the several States for administration 
of State public employment offices 
under act of June 6, 1933, as amended, 
upon being receipted for by State, 
lose their identity as Federal funds 
and become funds of State, and, there- 
fore, anti-strike provisions of sec. 601, 
Labor-Federal Security Appro. Act, 
1948, have no application so as to re- 
quire srbmission by State employees 
engaged in such employment work of 
affidavits prescribed therein 

Federal funds granted to the several 
States in connection with administra- 
tion and enforcement of provisions of 
Fair Labor Standards Act of 1938 and 
Walsh-Healey Public Contracts Act 
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AFFIDAVITS— Continued. 
Anti-strike legislation—Continued. 
Submission requirement as being ap- 
plicable to State employees engaged in 
federally aided activities—Continued. 
under agreements whereby funds are 
paid to States as reimbursement of 
costs, including salaries paid by States 
to their employees, are to be regarded 
as State funds subject to State control, 
and, therefore, anti-strike provisions of 
sec. 601, lLabor-Federal Security 
Appro. Act, 1948, have no application 
so as to require submission by State 
employees engaged in such enforce- 
ment duties of affidavits prescribed 
Non-affiliation affidavits generally—when 
required—employees separated without 
cause and restored to duty—em ployee who 
is restored to duty after period of un- 
warranted separation from service pur- 
suant to sec. 6 (b), act of Aug. 24, 1912, as 
added by act of June 10, 1948, providing 
that person so separated and restored to 
duty is to be deemed as having rendered 
service during period of removal, need not 
be required to file new oath of office or 
affidavit of non-affiliation._.............- 
AGRICULTURE DEPARTMENT: 
Corporations within Dept. generally—occu- 
pancy of space in Govt.-owned buildings— 
rent liability—under sec, 306, Govt. 
Corps. Appro. Act, 1948, requiring wholly 
owned Govt. corporations occupying space 
in public office buildings to pay rental 
therefor, corporations within Dept. of 
Agriculture occupying space in buildings 
assigned to that Dept. ana under jurisdic- 
tion of Public Buildings Adm. are required 
to pay rental for such space from and after 
July 30, 1947, effective date of act, even 
though said corporations owned no office 
buildings which were transferred to U, 8. 
pursuant to sec. 306 and had not included 
in their budget estimates provision for 







Forest Service. See Forest Service. 


ALIENS: 


Employment—nonpersonal-service contrac- 
tors—lecturers on languages—alien lectur- 
ers who, under contract, prepare and 
deliver lectures on foreign languages to 
certain officers and employees and who are 
not subject to direct supervision or ad- 
ministrative control are to be regarded as 
nonpersonal-service contractors and not as 
officers and employees, so that prohibition 
in sec. 202, Independent Offices Appro. 
Act, 1949, against payment of compensa- 
tion to any officer or employee unless he 
meets certain citizenship qualifications, 
has no application with respect to pay- 
ment for services performed by such alien 
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ALLOWANCES: 


Clothing. See Clothing. 

Cost-of-living allowance for civilian em- 
ployees. See Cost-of-Living Allowance. 

Saved pay and allowances. See Pay, saved 
pay and allowances. 


ANNUAL LEAVE: 


See Leaves of Absence, annual, 


APPOINTMENTS: 


See, also, related heading: Personal Services. 

Civil service violations—compensation re- 
strictions—retention of compensation 
paid—where administrative personnel ac- 
tions, such as appointments, promotions, 
or reinstatements, are found after substan- 
tial period of time to be erroneous upon 
post audit by Civil Service Com. but not 
due to bad faith or fraud either on part of 
employee or administrative officials, em- 
ployee properly may be considered as serv- 
ing in de facto status under unauthorized 
personnel action and may be permitted to 
retain compensation received by him 
prior to time such error is brought to at- 
tention of administrative officials. 28 

Effective date—constructive date for ap- 
pointees who previously lost appointment 
opportunity because of military service— 
effect of promotion of lower eligible to 
another position—under act of July 31, 
1946, effective Aug. 1, 1946, fixing, for com- 
pensation rate and seniority purposes, 
constructive date of appointment of Postal 
Service appointees who previously lost 
opportunity for appointment from list of 
eligibles because of military service as 
earliest date of appointment of eligible 
standing lower on list, there is no basis for 
adjusting compensation of substitute clerk 
to rate of any higher grade in same position 
to compare with equivalent rate received 
on Aug. 1, 1946, by lower eligible who had 
been promoted to position of regular clerk. 

Initial salary rates. See Compensation, ini- 
tial salary rates. 

Necessity—preference eligibles restored to 
duty—should Civil Service Com. in line 
with its discretionary authority under sec. 
14, Veterans’ Preference Act of 1944, as 
amended, recommend restoration of pref- 
erence-eligible employee at date subse- 
quent to date administratively fixed for 
separation, then separation would become 
an accomplished fact and new appointment 
and oath of office would be required; but if 
restoration is recommended retroactively 
to date of separation, separation is re- 
scinded and no new appointment or oath 
of office is necessary --.................... 

Presidential: 

Recess: 
Compensation entitlement as affected 
by prior Senate adjournment—ad- 

journment of Senate on June 20, 1948, 
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APPOINTMENTS— Continued. 


Presidential—C ontinued. 
Recess—Continued 

pursuant to House Concurrent Reso- 
lution 218, until Dec. 31, 1948, is to be 
regarded as “termination of the ses- 
sion,” within meaning of exception 
expressed in clause (b) of sec. 1761, R. 
8., as amended, so that persons who 
had been previously nominated to 
office of Federal judge during session 
adjourned on June 20, 1948, and whose 
nominations were pending in Senate 
when it adjourned, are entitled to sal- 
ary attached to such offices under re- 
cess appointments given subsequent 
to adjournment date 

Compensation entitlement of appointee 
other than person nominated during 
session—person who received recess 
appointment as Federal judge from 
President subsequent to adjournment 
of Senate on Aug. 7, 1948, is to be re- 
garded as within purview of clause (b) 
of sec. 1761, R. S., as amended, provid- 
ing exception to recess salary payment 
prohibition where nomination to office 
involved was pending in Senate when 
its session terminated, so that such 
person is entitled to salary attached to 
office, even though he was not person 
nominated therefor while Senate was 


Non-contirmation by Senate at succeed- 
ing session as affecting compensation 
entitlement—person who received 
recess appointment from President as 
Federal judge during recess of Senate 
previous to its adjournment on June 
20, 1948, pursuant to House Concurrent 
Resolution 218, and whose nomination 
as Federal judge was pending in Senate 
when it adjourned on June 20, 1948, 
is not entitled, in view of sec. 1761, R. 
8., as amended, precluding payment 
of salary in case of nomination of per- 
son appointed during preceding recess 
of Senate, to salary attached to his 
office under another interim appoint- 
ment made subsequent to adjourn- 
ment date 

Reconvening and adjournment of Sen- 
ate as affecting compensation entitle- 
ment under original appointment— 
persons serving under valid recess ap- 
pointments as Federal judges when 
Senate had reconvened in same ses- 
sion, and whose nominations were 
pending before Senate at time that 
body again recessed to definite date 
may continue to receive salary at- 
tached to offices, provided they con- 
tinue to serve under their original 
recess appointments so as to render 
inapplicable prohibition in sec. 1761, 
R. 8., as amended, against payment 


Page | APPOINTMENTS— Continued. 


Presidential—C ontinued, 
Recess—Continued. 

of compensation to persons appointed 
during recess of Senate who had re- 
ceived appointments during preceding 
recess and whose nominations were 
pending at time second recess appoint- 
ment was made 

Termination—reconvening of Senate 
effect—reconvening of Senate of 80th 
Congress on July 26, 1948, pursuant 
to Presidential proclamation, and its 
subsequent adjournment on Aug. 7, 
1948, until Dec. 31, 1948, is to be re- 
garded merely as continuation of sec- 
ond session of 80th Congress, and not 
as constituting “next session” of Senate 
within meaning of Art. IT, sec. 2, cl. 3, 
of Constitution, so that commissions 
of persons holding recess appointments 
as Federal judges made prior to July 
26, 1948, may not be considered as hav- 
ing expired on Aug. 7, 1948 

Recess. See Appointments, Presidential. 


APPROPRIATIONS: 


Army Department—‘“‘Travel of the Army”’— 
physical examination travel expenses— 
under sec. 14, Pay Readjustment Act of 
1942, as amended, authorizing, at discretion 
of Sec. of Army, payment of traveling ex- 
penses and commutation of subsistence 
and quarters to Army Reserve officers 
ordered to duty with thier consent, but 
without pay, for training or to ‘‘other duty 
as provided by law,’’ such officers ordered 
to duty for purpose of taking physical ex- 
amination to determine their fitness for 
extended active duty may, upon promul- 
gation of appropriate regulations, be paid 
such expenses and allowances incident to 
said duty from appropriation item “Travel 
of the Army” 

Availability—services for other than Federal 
agencies—statutory authorization neces- 
sity— Federal agencies may not make use of 
appropriated funds to manufacture prod- 
ucts or materials for, or otherwise supply 
services to, private parties, in absence of 
specific authority therefor 


30} Deficiencies: 


Anti-deficiency prohibition applicability: 
Administrative approval of wage in- 
creases—administrative approval of 
wage increases recommended by de- 
partmental wage board under 3] U. 8. 
C. 268 for per diem employees of Bur. 
of Mint to be effective on specified date 
but conditioned on subsequent appro- 
priation of funds is not obligation for 
future payment of money which ordi- 
narily would be prohibited by pro- 
visions of Anti-Deficiency Act (31 
U. 8. C. 665), but is to be viewed as 
administrative expression that depart- 
ment proceeded as far as permitted 















APPROPRIATIONS—Continued. 
Deficiencies—Continued. 
Anti-deficiency prohibition applicabilit y— 
Continued. 

under law in determining reasonable 
and customary wages allowable to 
such employees. 25 C. G. 601, dis- 
I Ean ith tae eae 
Future payment contracts—contracting 
for construction and continuation of 
various reclamation projects being 
specifically authorized by provisions 

of Interior Dept. Appro. Act, 1949, 

in amounts in addition to those ap- 
propriated for such projects, con- 
tracts made pursuant to such author- 
ity for which funds are not appropriat- 

ed would not be in contravention 

of Anti-Deficiency Act (31 U. 8. C. 
665), prohibiting involvement of Govt. 

in any contracts or obligation for 
future payment of money in excess 

of appropriations unless authorized 
by law; rather, such contracts would 
firmly obligate U.S. for payment there- 




























































































Gasoline and oil procurements—word 
“fuel” as used in act of June 30, 1921, 
making exception to fiscal year ap- 
propriation limitation restrictions of 
sec. 3679, R. S., as amended, by author- 
izing Sec. of War to enter into contracts 
and to incur obligations for fuel in 
sufficient quantities to meet require- 
ments for one year without regard to 
current fiscal year, may be regarded 
as including gasoline and petroleum 
fuel products, so that procurements of 
such products may be made under 
contracts entered into without regard 
to fiscal year besis.................... 

Wage increases for wage-board em- 
ployees—language in 31 U. S.C. 268 
that wage-board employees of Bur. of 
Mint “shall be allowed such wages 
as may be customary and reason- 
able’? does not constitute mandate 
directing payment of specific rate of 
compensation which may be ad- 
ministratively determined, so that 
wage increases effected under said 
statute may not be regarded as “an 
obligation authorized by law’’ within 
meaning of Anti-Deficiency Act (31 
U. 8. C. 665) which may be paid ir- 
respective of incurrence of any de- 
ficiency 

Fiscal year: 
Appropriation chargeable with mustering- 
out payments—mustering-out payments 
under sec. 3, Mustering-Out Payment 

Act of 1944, as amended, providing that 

such payments to members of armed 

forces who were discharged or relieved 
from active service under honorable con- 
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Fiscal year—Continued. 


ditions before effective date of act shall 
be made “beginning within one month 
after application has been received 
apd approved,” are chargeable to ap- 
propriation for fiscal year in which ap- 
plication therefor is received and ap- 
proved, and where application is re- 
ceived in one fiscal year but not ap- 
proved until ensuing fiscal year, appro- 
priation for fiscal year in which approval 
is made should be charged 


Appropriation chargeable with temporary 


storage of household effects—obligation 
of Govt. under sec. 12 (b), E. O. No. 9805, 
as added by E. O. No. 9933, authorizing 
reimbursement on commuted basis at 
not to exceed actual expenses of tempo- 
rary storage of household effects, arises 
only when such expenses actually have 
been paid by employee, so that reim- 
bursement on commuted basis for 
temporary storage for period involving 
two fiscal years may be made from fiscal 
year appropriation current when em- 
ployee actually paid such expenses _--- 


Availability beyond: 


Temporary storage of household effects. 
See Appropriations, fiscal yeor, appro- 
priation chargeable with temporory stor- 
age of household effects. 

Working funds established for rendition 
of services by one Government agency 
for another. See Appropriations, 
transfers, between departments and 
establishments, period of arailability for 
obligation. 


Navy Department: 
“Navy Reserve”: 


Availability for aviation reserve officers’ 
lump-sum payments—lump-sum pay- 
ments authorized for Naval Reserve 
aviation officers by sec. 12, Naval Avia- 
tion Cadet Act of 1942, upon release 
from active duty are chargeable, in 
view of fact that such payments relate 
mainly to periods of active service with 
active Navy rather than to periods of 
service relating to training of reservists 
in connection with peacetime Reserve 
program, to appropriation “Pay and 
Subsistence of Naval Personnel’’ rather 
than to appropriation “Naval Re- 
A 

Availability for pay and allowances of 

Reserve officers instructing and train- 

ing reservists— Naval Reserve officers 

commissioned pursuant to Naval 

Aviation Reserve Act of 1939 or Naval 

Aviation Cadet Act of 1942, who are 

assigned to peacetime Reserve program 

prior to expiration of seven-year period 
when employed on active duty, 
should have their pay and allowances 
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Navy Department—Continued. 


Page | APPROPRIATIONS—Continued. Page 
Obligation: 


“Navy Reserve” —Continued. 

while on active duty with active 

Navy charged to appropriation ‘‘Pay 

and Subsistence of Naval Personnel’’; 

however, when Reserve officer’s status 
is changed to that of officer on active 
duty instructing and training re- 
servists through issuance of appropri- 
ate orders, without first being released 
from active duty with active Navy, 
his pay and allowances would be 
chargeable to appropriation ‘‘Naval 
Reserve”’ 
“Pay and Subsistence of Naval Person- 
nel”: 
Availability for aviation reserve officers’ 
lump-sum payments: 

Lump-sum payments authorized for 
Naval Reserve aviation officers by 
sec. 12, Naval Aviation Cadet Act 
of 1942, upon release from active 
duty are chargeable, in view of fact 
that such payments relate mainly to 
periods of active service with active 
Navy rather than to periods of 
service relating to training of re- 
servists in connection with peace- 
time Reserve program, to appropria- 
tion “‘Pay and Subsistence of Naval 
Personnel”’ rather than to appropria- 
tion ‘‘Naval Reserve” 

Naval Reserve officers commissioned 
under Naval Aviation Reserve Act 
of 1939 or Naval Aviation Cadet Act 
of 1942, who completed seven-year 
period of continuous active duty 
following flight training as aviation 
cadets, may, upon issuance of ap- 
propriate orders, continue on active 
duty for purpose of instructing and 
training reservists without first 
being released from active duty; 
and any aviation Reserve officers’ 
lump-sum payments payable pur- 
suant to sec. 12 of 1942 act upon 
release from active duty should be 
paid from appropriation ‘“‘Pay and 
Subsistence of Naval Personnel’’ 
current at time of release 

Availability for pay and allowances of 

Naval Reserve officers on active duty 

with active Navy—Naval Reserve 

officers commissioned pursuant to 

Naval Aviation Reserve Act of 1939 

or Naval Aviation Cadet Act of 1942, 

who are assigned to peacetime Reserve 

program prior to expiration of seven- 
year period when employed on active 
duty, should have their pay and al- 
lowances while on active duty with 
active Navy charged to appropria- 
tion ‘Pay and Subsistence of Naval 


Fiscal year appropriation chargeable. See 
Appropriations, fiscal year. 

Prior to appropriation made—contracting 
limitations—reclamation project con- 
tracts generally—contracting for con- 
struction and continvation of various 
reclamation projects being specifically 
authorized by provisions of Interior 
Dept. Appro. Act, 1949, in amounts in 
addition to those appropriated for such 
projects, contracts made pursuant to 
such authority for which funds are not 
appropriated would not be in contraven- 
tion of Anti-Deficiency Act (31 U. 8. C. 
665), prohibiting involvement of Govt. 
in any contracts or obligation for future 
payment of money in excess of appro- 
priations unless authorized by law; 
rather, such contracts would firmly 
obligate U. S. for payment thereof. 


State Department: 


“Living and quarters allowances, Foreign 
Service”—availability for subsistence 
and quarters allowances of enlisted 
personnel assigned to embassies, etc.— 
enlisted Navy and Marine Corps per- 
sonnel assigned to custodial duties at 
embassies, legations, or consulates under 
sec. 562, Foreign Service Act of 1946, are 
not Foreign Service employees on whose 
account subsistence and quarters allow- 
ances may be charged to current appro- 
priation for “Living and quarters 
allowances, Foreign Service” 

“Salaries and expenses, Foreign Ser- 
vice”’—availability for subsistence and 
quarters allowances of enlisted person- 
nel assigned to embassies, etc.—enlisted 
Navy and Marine Corps personnel 
assigned to custodial duties at embassies, 
legations, or consulates under sec. 562, 
Foreign Service Act of 1946, are not 
Foreign Service employees on whose 
account subsistence and quarters allow- 
ances may be charged to current appro- 
priation for “Living and quarters allow- 
ances, Foreign Service’; however, such 
allowances, not in excess of those payable 
under laws and regulations applicable 
to Navy and Marine Corps, may be 
regarded as ‘‘necessary expenses of the 
Foreign Service’? and, as such, are 
chargeable to current appropriation for 
“Salaries and expenses; Foreign Ser- 
vice”’ 


Transfers—between departments and es- 


tablishments—period of availability for 
obligation—interagency groups, commit- 
tees, boards, etc.—under provisions of 
sec. 214, Independent Offices Appro. Act, 
1946, making appropriations available for 
expenses of certain committees, boards, 
or other interagency growns, fuuds made 
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available to such groups are available 
solely for purposes for which originally 
appropriated and are available for obliga- 
tion only during period of availability of 
original appropriation. even though funds 
aré established in working fund accounts 
as accounting expediency............-.... 


ARMY: 


Officers—retired—selling war material, etc., 
prohibition—applicability to Reserve offi- 
cers retired for age—prohibition appearing 
in current military appropriation act that 
no payment shall be made to “any officer” 
on retired list of Army who is engaged in 
selling of, etc., to Dept, of Army, any war 
materials or supplies is not applicable to 
persons who are granted retired pay under 
sec. 302 (a), act of June 29, 1948, payment 
of such retired pay to any person there- 
under not being contingent upon continu- 
ation of his status as Reserve officer after 
he becomes eligible for retired pay-.......-. 


ARMY DEPARTMENT: 
See Appropriations, Army 


Appropriations. 
Department. 


AUTOMOBILES: 


See Vehicles. 


BIDDERS: 


Deposits: 
Forfeiture—surplus, etc., property sales— 
bid withdrawal as to less than all 
items—invitation to bid on Govt. sur- 
plus property which provided that bid 
deposit would be retained in event bid is 
withdrawn after opening, and which also 
provided for retention from bid deposit 
of 25 percent of contract price upon pur- 
chaser’s default under contract, is not 
to be regarded as compelling forfeiture of 
entire amount of bid deposit upon with- 
drawal of bid as to less than all items, 
but, rather, requires that amount of bid 
deposit be prorated over lots on which 
bids were submitted, that is, 25 percent 
of price bid on withdrawn item should 
be retained and balance refunded to 
aie a ee ees 
Refunds—mistake in bid as to less than all 
items—invitation to bid on Govt. sur- 
plus property which provided that bid 
deposit would be retained in event bid 
is withdrawn after opening, and which 
also provided for retention from bid 
deposit of 25 percent of contract price 
upon purchaser's default under contract, 
is not to be regarded as compelling for- 
feiture of entire amount of bid deposit 
upon withdrawal of bid as to less than all 
items, but, rather, requires that amount 
of bid deposit be prorated over lots on 
which bids were submitted, that is, 25 
percent of price bid on withdrawn item 
should be retained and balance refunded 
to bidder 
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Acceptance or rejection—acceptance of other 


than lowest—bidder qualifying as small 
business concern—provision in sec. 2 (b), 
Armed Services Procurement Act of 1947, 
requiring that fair proportion of total pur- 
chases and contracts for supplies and serv- 
ices for Govt. be placed with small business 
concerns, when considered in light of de- 
clared legislative intent of act and require- 
ment in sec. 3 (b) thereof that award be 
made to responsible bidder whose bid will 
be most advantageous to Govt., price and 
other factors considered, does not authorize 
awarding of contracts to other than low 
bidder, in those cases where advertising is 
required, solely on basis that bidder quali- 
fies as small business concern .--.-......-- 


Mistakes: 


Bid price less than fair trade agreement 
price—where bidder, after award, alleged 
error in bid in that its bid price was less 
than minimum price fixed by agreement 
with its supplier pursuant to Fair Trade 
Act of Aug. 17, 1937, there is no basis for 
permitting bidder to withdraw its bid 
which, on its face, did not indicate exist- 
ence of mistake, and which, having been 
accepted in good faith by contracting 
officer who had no duty to determine 
whether prices quoted were in con- 
formity with fair trade agreements, con- 
summated valid and binding contract -- 

Contracting officer's error detection re- 
sponsibility—where bidder, after award, 
alleged error in bid in that its bid price 
was less than minimum price fixed by 
agreement with its supplier pursuant to 
Fair Trade Act of Aug. 17, 1937, there is 
no basis for permitting bidder to with- 
draw its bid which, on its face, did not 
indicate existence of mistake, and which, 
having been accepted in good faith by 
contracting officer who had no duty to 
determine whether prices quoted were 
in conformity with fair trade agreements, 
consummated valid and binding con- 
ede ck ccdatbndbecl ieee. aa 

Error alleged after award of contract— 
where bidder, after award, alleged error 
in bid in that its bid price was less than 
minimum price fixed by agreement with 
its supplier pursuant to Fair Trade Act 
of Aug. 17, 1937, there is no basis for per- 
mitting bidder to withdraw its bid 
which, on its face, did not indicate exist- 
ence of mistake, and which, having been 
accepted in good faith by contracting 
officer who had no duty to determine 
whether prices quoted were in conform- 
ity with fair trade agreements, consum- 
mated valid and binding contract - --..- 

Procedure: 

Submission to G. A. O. requirement: 
While G. A. O. may render decisions 
directly to contracting officers in 
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Page | BONDS—Continued. Page 
United States’ within purview of Miller 


BIDS—Continued. 
Mistakes—Continued. 


Procedure—Continued. 
Submission to G. A. O. requirements— 
Continued. 
cases involving alleged mistakes in 
bids when exigencies of situation 
would not permit of delay in sub- 
mitting matter through proper chan- 
nels, decision may not be rendered 
to contracting officer with respect to 
allegation of error in bid after formal 
contract had been executed and 
where performance of contract work 
has been under way for some time. 
16 C. G, 565, distinguished 
In order for G. A. O. to be in position 
to authorize by decision correction 
of allegedly erroneous bid after bids 
have been opened, record submitted 
should contain best evidence avail- 
able conclusively establishing not 
only existence of error, but its nature, 
how it occurred, and what bidder 
actually intended to bid, however, 
mere statement that administrative 
officials themselves are satisfied that 
error was made ordinarily will not 
suffice. 
Sales. See Sales, mistakes, bids. 
Withdrawals—bid price less than fair 
trade agreement price—where bidder, 
alter award, alleged error in bid in that 
its bid price was less than minimum 
price fixed by agreement with its sup- 
plier pursuant to Fair Trade Act of 
Aug. 17, 1937, there is no basis for per- 
mitting bidder to withdraw its bid which, 
on its face, did not indicate existence of 
mistake, and which, having been ac- 
cepted in good faith by contracting 
officer who had no duty to determine 
whether prices quoted were in conform- 
ity with fair trade agreements, consum- 
mated valid and binding contract 


Act of 1935, requiring furnishing of per- 
formance bonds 


BOOKS, PERIODICALS, AND 


NEWSPAPERS: 


Newspapers: 


Advertising. See Advertising, newspapers. 

Publications denominated as law journals, 
bulletins, or records as conastituting— 
exception of technical or trade periodicals 
necessary in performance of agency’s 
authorized functions from $50 limitation 
imposed by sec. 105, Independent 
Office Appro. Act, 1949, on amount of 
agency’s funds appropriated by said act 
which may be expended for newspapers 
and periodicals does not include pubiica- 
tions denominated as law journals, 
bulletins, or records which, while con- 
taining news restricted to legal matters 
of interest only to lawyers and those 
having dealings with courts, are regarded 
as newspapers 


Periodicals—status of law journals, bulle- 


tins, or records—exception of technical or 
trade periodicals necessary in performance 
of agency’s authorized functions from $50 
limitation imposed by sec. 105, Independ- 
ent Offices Appro. Act, 1949, on amount 
of agency’s funds appropriated by said act 
which may be expended for newspapers 
and periodicals does not include publica- 
tions denominated as law journals, 
bulletins, or records which, while con- 
taining news restricted to legal matters 
ofinterest only to lawyers and those having 
dealings with courts, are regarded as news- 


CERTIFYING OFFICERS: 
Liability: 


As affected by ability or lack of ability to 
recoup improper payments—liability of 
certifying officer for improper payment 
made from public funds and based on 


Rejection. See Bids, acceptance or rejection. 
Solicitation. See Advertising. 
BOARDS AND COMMISSIONS: 
Compensation. See Compensation, boards, 
commissions, committees, etc. 


his certification is not affected by fact 
that institution of suit by U. S. for recov- 
ery of improper payment is barred by a 
statute of limitations 
Certifying responsibility, in general— 
Traveling expenses. See Traveling Expenses, records indicating outstanding indebt- 
boords, commissions, committees, etc. edness to Govt.—where official records 
BONDS: before certifying officer indicate out- 
Performance—requiring of—architectural standing indebtedness to Govt. against 


services—architectural contracts providing 
for furnishing of professional services in 
designing and construction of memorial 
structures to be erected by American 
Battle Monuments Com. pursuant to act 
of Mar. 4, 1923, as amended, wherein actual 
construction work is performed by foreign 
contractors engaged by Com. but con- 
siderable part of architectural services is 
rendered in U. S., are not contracts “for 
the construction, alteration, or repair of 
any public building or public work of the 


which moneys otherwise due on voucher 
presented for certification are available 
for set-off, certifying officer, in further- 
ance of his duties and responsibilities 
under act of Dec. 29, 1941, as amended, 
should withhold certification for pay- 
ment of full amount of voucher, or such 
part thereof as will cover indicated in- 
debtedness, until such time as adminis- 
trative officials have ascertained through 
appropriate sources and channels wheth- 
er, in fact, indebedness does exist 
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CERTIFYING OFFICBERS—Con. 
Liabiltiy—Continued. 

In general—where official records before 
certifying officer indicate outstanding in- 
debtedness to Govt. against which 
moneys otherwise due on voucher pre- 
sented for certification are available for 
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Page | CERTIFYING OFFICERS—Con. Page 
by exercise of reasonable diligence and 
inquiry 

CLAIMS: 

Compromises. See Compromises. 

Statutes of limitations. See Statutes of Lim- 
itations. 

War contractors—administrative settle- 


set-off, certifying officer, in furtherance of 
his duties and responsibilities under act 
of Dec. 29, 1941, as amended, should 
withhold certification for payment of 
full amount of voucher, or such part 
thereof as will cover indicated indebted- 
ness, until such time as administrative 
officials have ascertained through appro- 
priate sources and channels whether, in 
fact, indebtedness does exist 
Subversive activity prohibition matters: 
Certifying officer who had no notice of 
administrative determination that 
employee “‘advocates, or is a member 
of an organization that advocates, the 
overthrow of the Government of the 
United States by force or violence,” 
or knowledge of fact itself is entitled 
to rely upon loyalty affidavit of em- 
ployee and, upon employee’s resigna- 
tion, may certify otherwise proper final 
salary payments and lump-sum leave 
payments; however, if certifying offi- 
cer knew at time he certified payments 
that resigned employee did in fact so 
advocate, he would not be permitted 


to hide behind employee's affidavit 
for protection 

Except in those cases in which head of 
an agency, upon information available 
to him at time an employee resigns, 
notifies certifying officer that em- 
ployee advecates, or is a member of 


organization that advocates, over- 
throw of Govt. by force or violence, 
or in unusual cases where certifying 
officer had personal knowledge of re- 
signed employee’s affiliations with 
proscribed organizations, certifying 
officer—not having any independent 
investigative responsibility—is en- 
titled to rely upon employee’s loyalty 
affidavit in making final salary, lump- 
sum leave, etc., payments. 28 C. G. 
413, amplified 

Relief—error detection requirement—lack 
of diligence and inquiry as affecting— 
under sec. 2, act of Dec. 29, 1941, authoriz- 
ing relief of certifying officer whenever 
Comp. Gen. finds that officer could not 
have ascertained actual facts by reasonable 
diligence and inquiry and that U. 8. re- 
ceived value for payment, certifying officer, 
being specifically responsible by statute 
for correctness of computations, may not 
be relieved of liability for overpayment 
resulting from erroneous computation of 
interest involved in income tax refund, 
which error could have been discovered 


413 


ment—aggregate v. individual contract 
losses—in order to be eligible for relief 
under provisions of act of Aug. 7, 1946, and 
E. O. No. 9786, issued pursuant thereto, 
authorizing the several departments and 
agencies of Govt. to consider, adjust, and 
settle-certain equitable claims of war con- 
tractors for losses incurred under circum- 
stances set forth therein, claimant must 
show net loss on all contracts and sub- 
contracts under which work, supplies, or 
services were furnished Govt. during 
period covered by act, and not merely loss 
on particular contract or subcontract. ___. 


CLASSIFICATION: 
Initial salary rates. See Compensation, ini- 


tial salary rates. 


CLOTHING: 
Uniforms: 


Marine Corps enlisted men temporarily 
promoted to higher rank—effect of prior 
receipt of allowance upon being initially 
appointed to temporary rank— Marine 
Corrs enlisted personnel who received 
$250 uniform allowance uron being ini- 
tially appointed as temporary officers 
under provisions of sec. 7 (b), act of July 
24, 1941, and who, subsequent to rever- 
sion to their permanent enlisted status, 
were given temporary appointments 
under Officer Personnel Act of 1947 are 
not entitled to second uniform gratuity 
under sec. 302 (f) of 1947 act, which auth- 
orizes payment of uniform gratuity only 
to enlisted men who previously have not 
received such gratuity under provisions 


Marine Corps Reserve—$50 additional 
allowance—inactive reservists drawing 
pension, disability compensation, etc.— 
restriction in-see. 10, act of Aug. 2, 1946, 
against payment of pay, allowances, etc., 
to members of Marine Corps Reserve on 
active duty while drawing pension, 
disability compensation, or retired pay 
from U. 8., is not applicable to inactive 
Marine Corps reservists so as to preclude 
payment of drill, equivalent duty, and 
administrative duty pay authorized by 
sec. 14 (c) and (d), Pay Readjustment 
Act of 1942, as amended, to such reserv- 
ists; neither would payment of $50 addi- 
tional uniform allowance authorized by 
sec. 302, Naval Reserve Act of 1938, be 
precluded in case of such personnel. __ -- 


COAST GUARD: 
Coast Guard courts—witnesses. See Wit- 


nesses. 
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United States—Continued. 
Fees—Continued. 
commissioners, and U. 8. commis- 


COLLECTIONS: 

Accounting, disposition, etc.—credit to 
appropriation or deposit as miscellaneous 
receipts. See Miscellaneous Receipts. 

Public property damage reparation, insur- sioners in Alaska 
ance, etc., payments. See Insurance, pub- COMPENSATION: 
lic funds and property, proceeds, disposi- Additional: 
tion. See, also, Compensation, double; Officers 

COMMISSIONERS: and Employees, holding two positions. 

Conciliation—fees—increases under Postal 


Rate Revision and Federal Employees 
Salary Act—provisions of sec. 301, Postal 
Rate Revision and Federal Employees Sal- 
ary Act of 1948, authorizing payment of 
additional compensation at rate of $330 per 
annum, are not applicable to officers and 
employees whose compensation is fixed 
upon fee basis, and, therefore, no addi- 
tional compensation may be paid there- 
under to conciliation commissioners 
Supervising  conciliation—fees—increases 
under Postal Rate Revision and Federal 
Employees Salary Act—provisions of sec. 
301, Postal Rate Revision and Federal 
Employees Salary Act of 1948, which, in 
contemplation of full year’s service, au- 
thorize payment of additional compensa- 
tion at rate of $330 per annum, are for 
application to per diem compensation of 
supervising conciliation commissioners of 
judicial branch of Govt. upon prorated 
daily basis, by adding 460 of $330 to pre- 
vious per diem rate as increased by Federal 
Employees Pay Acts of 1945 and 1946_-_-_. 
United States: 

Fees: 

Cases arising prior to Sept. 1, 1946—re- 
vised fee schedule applicability—in 
view of sec. 39, act of June 25, 1948, 
effective Sept. 1, 1948, repealing U. 8. 
commissioner fee provisions of sec. 21, 
act of May 28, 1896, as amended by act 
of Aug. 1, 1946, except as to any rights 
or liabilities existing under sec. 21, 
revised fees prescribed by earlier acts 
are payable in all cases which arose 
prior to Sept. 1, 1946, by some action of 
commissioner and which resulted in 
appearance of accused before commis- 
sioner after Sept. 1, 1948, even though 
provisions of sec. 5 of 1946 act applying 
revised schedule of fees to all cases 
arising after Sept. 1, 1946, were omitted 
from 1948 act 

Increases under Postal Rate Revision 
and Federal Employees Salary Act— 
provisions of sec. 301, Postal Rate 
Revision and Federal Employees 
Salary Act of 1948, authorizing pay- 
ment of additional compensation at 
rate of $330 per annum, are not appli- 
eable to officers and employees whose 
compensation is fixed upon fee basis, 
and, therefore, no additional compen- 
sation may be paid thereunder to U. S. 


Differential. See Compensation, differen- 
tial, 

Fee basis employment and per annum em- 
ployment—physi¢ian employed by one 
Govt. agency on full time basis at salary 
fixed by statute may be engaged by 
another Govt. agency to render lecturing 
services which are separate and distinct 
from his full time duties and which do 
not interfere with performance thereof, 
and be paid agreed fee therefor pursuant 
to administrative regulations issued under 
statutory authority, without violating 
additional compensation restrictions of 
sec. 1765, R.S 


Medical treatment reimbursement effect 
on prohibition applicability—in view of 
prohibition in sec. 1765, R. S., against 
payment of additional compensation to 
employee whose salary is fixed by law, 
civilian field employee of Corps of En- 
gineers, Dept. of Army, whose compen- 
sation is fixed in accordance with Classi- 
fication Act of 1923, as amended, may not 
be reimbursed under administrative re- 
gulations for expense of medical] treat- 
ment and hospitalization incurred in 
connection with emergency surgical 
operation. 3 C. G. 57, distinguished_._ 


Aggregate limitation: 


Applicability to National Selective Service 
Appeal Board members—members of 
National Selective Service Appeal Board 
who, pursuant to sec. 10 (b) (4), Selective 
Service Act of 1948, are appointed and 
compensated in accordance with Clas- 
sification Act are officers of U. 8. and 
not employees of appeal boards or of 
local boards whose compensation may be 
fixed without regard to Classification Act 
under first proviso to said sec. 10 (b) (4), 
so that compensation of such officers 
may be fixed only in accordance with 
Classification Act and may not exceed 
$10,330 per annum statutory limitation._ 

Compensation to be included for purposes 
of—differential for duty outside U. S.— 
additional compensation authorized by 
sees. 350.10 and 350.11, Civil Service 
Regs., issued pursuant to see. 202, E. O. 
No. 10000, and sec. 207, Independent 
Offices Appro. Act, 1949, as amended, for 
service outside continental U. S. may 
be allowed in addition to base pay, irre- 
spective of whether base pay is at rate 
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Page | COMPENSATION—Continued. Page 
Boards, commissions, committees, etc.— 
Continued. 
such service is rendered prior to creation 


©OMPENSATION— Continued, 

Aggregate limitation— Continued. 
equal to $10,330 per annum maximum 
salary limitation.............-......-.-. 506 


Statutory maximum as affected by Postal 
Rate Revision and Federal Employees 
Salary Act: 

Provision in sec. 303, Postal Rate Revi- 
sion and Federal Employees Salary 
Act of 1948, which raises from $10,000 to 
$10,330 aggregate per annum Salary rate 
limitation, does not purport to increase 
all salaries formerly fixed at or limited 
to $10,000 per annum, but merely raises 
limitation upon aggregate rate payable 
by reason of provisions of Federal 
Employees Pay Acts of 1945 and 1946 
and additional compensation provi- 
te tiienentpnnneribieens 

Permanent provision of Legislative 
Branch Appro. Act, 1948, which 
limited to $10,000 gross salary of any 
position in Library of Congress which 
is augmented by payment of hono- 
rarium from other than appropriated 
funds was not repealed or superseded 
by Postal Rate Revision and Federal 
Employees Salary Act of 1948, which 
raised from $10,000 to $10,330 limitation 
upon aggregate compensation rate 
payable by reason of provisions of 
Federal Employees Pay Acts of 1945 
and 1946 and additional compensation 
provisions of said 1948 salary act, so as 


of the trust fund authorized by sec. 16 (b) 
of said act from which such payments 
are to be made. _......_._. sdisithnbdteip ss 

National Selective Service Appeal Board 
members’ rights generally—member of 
National Selective Service Appeal Board 
who is compensated on “when actually 
employed” basis at rate equivalent to 
full time per annum rate pursuant to 
par. 2 (e) (2), sec. 627.8, E, O. No. 9988, is 
entitled to compensation from moment 
he departs from his home or regular 
place of business to perform duty and 
such compensation continues for period 
usually required for him to return to his 
home or place of business by mode of 
transportation selected upon completion 
of his duties with Board at place of 
sitting 


Commissioners. See Commissioners, con- 


ciliation; Commissioners, supervising con- 
ciliation; Commissioners, United States. 


Deductions: 


Jury service. See Courts, jvrors, fees, Fed- 
eral employees serving in State courts, 

Municipal taxes. See Tares, municipal. 

Reemployment of annuitants. See Retire- 
ment, civilian, annuities. 

Retirement. See Retirement, cinlian, de- 
ductions. 


to increase limitations as to such 
position J 
Appointment matters, in general. See Ap- 
pointments. 
As being incident to title to office or per- 


Demotions. See Compensation, initial salary 
rates; Compensation, reduction. 
Differential: 
Entitlement of employees stationed in 
Canal Zone—any additional compensa- 


formance of duvuties—Commissioner of 
Indian Affairs, officer appointed by Presi- 
dent by and with advice and consent of 
Senate, is entitled to compensation at- 
tached to that office so long as he holds title 
thereto even though illness necessitated 
his absence from official duties, so that 
administrative action attempting to place 
him in leave without pay status was with- 
out legal effect to deny him compensation 
of his office until effective date of his sepa- 
ration by acceptance of his resignation by 
President. Compare 24 C. G. 45 


Boards, commissions, committees, etc.: 


Dist. of Columbia Redevelopment Land 
Agency members’ rights generally— 
under provisions of sec. 4 (a), Dist. of 
Col. Redevelopment Act of 1945, mem- 
bers of Dist. of Col. Redevelopment 
Land Agency who hold no other salaried 
public position may be paid per diem of 
$20 for each day of service at meetings or 
on work of Agency rendered subsequent 
to their appointment and after effective 
date of act, even though less than eight 
hours of service per day are rendered and 


tion for duty outside continental limits 
of U. 8. now payable to employees of 
Dept. of Army stationed in Canal Zone 
may be paid only pursuant to sec. 207, 
Independent Offices Appro. Act, as 
amended, and E. O. No. 10000 issued 
thereunder, such payments previously 
having been fixed pursuant to practice 
recognized by this Office of extending 
by administrative action authority in 
sec. 4, act of Aug. 4, 1912, as amended, 
for making differential salary payments 
to employees of Panama Canal 
Entitlement of Selective Service System 
employees—under sec. 301, E. O, No. 
10000, issued pursuant to sec. 207, 
Independent Offices Appro. Act, 1949, as 
amended, authorizing temporary con- 
tinuance of additional compensation 
payments for positions outside conti- 
nental U. 8. on basis of previously exist- 
ing administrative practices in effect 
prior to Apr. 20, 1948, such differential 
payments, not in excess of 25 percent of 
rates paid for comparable services in 
continental U. 8., may be paid to 
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COMPENSATION—Continued. Page | COMPENSATION—Continued. 
Differential—Continued. Differential—Continued. 
Selective Service System employees in Inclusion in compensation and allowances 


Alaska, Hawaii, Puerto Rico, and 

Virgin Is., even though System, as 

presently constituted, did not exist 

prior to Apr. 20, 1948 

Inclusion for overtime, holiday pay, night 
pay, retirement deduction, etc., pur- 
poses: 

Additional compensation authorized by 
secs. 350.10 and 350.11, Civil Service 
Regs., issued pursuant to sec, 202, 
E. O. No. 10000, and sec. 207, Inde- 
pendent Offices Appro. Act, 1949, as 
amended, for service outside conti- 
nental U.S. may be allowed in addition 
to base pay, irrespective of whether 
base pay is at rate equal to $10,330 per 
annum maximum salary limitation-. 

Retroactive correction necessity— al- 
though sec. 207, Independent Offices 
Appro. Act, 1949, as amended, and sec. 
301, E, O. No. 10000, issued pursuant 
thereto, contemplate, during transi- 
tional period prior to issuance 
of definitive regulations, payment of 
“additional compensation’? on per- 
sonal basis for positions outside 
continental U. S., retroactive correc- 
tive action need not be taken as to 
otherwise proper payments made for 
services rendered prior to Jan. 1, 1949, 
where such differential payments were 
included in base upon which have 
been computed overtime compensa- 
tion, holiday pay, night pay differen- 
tial, and retirement deductions 

Inclusion in compensation and allowances 
saved to Coast Guard personnel for- 
merly in Bur. of Marine Inspection 
and Navigation: 

Under sec. 13, act of July 23, 1947, saving 
to commissioned Coast Guard officers 
annual compensation and allowances 
applicable to their civilian positions 
with former Bur. of Marine Inspection 
and Navigation at time of commission- 
ing in Coast Guard, former civilian 
employee of such Bur. serving in com- 
missioned status with Coast Guard 
overseas is not entitled to foreign pay 
differential for area in which serving, 
where such differential was not 
applicable to his former civilian 
position at time of commissioning. ---- 

Under sec. 13, act of July 23, 1947, saving 
to Coast Guard officers annual com- 
pensation and allowances applicable 
to their civilian positions with former 
Bur. of Marine Inspection and Navi- 
gation at time of commissioning, there 
may be included in saved compensa- 
tion foreign duty differential which 
was applicable to their permanent 
civilian positions as part of their 
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saved to Coast Guard personnel for- 
merly in Bur. of Marine Inspection 
and Navigation—Continued. 

regular civilian compensation when 
commissioned in Coast Guard, and 
such foreign duty differential may 
continue to be included in saved com- 
pensation even though such officers 
subsequently are transferred to posts 
of duty in continental U.S 


Inclusion in lump-sum leave payments: 


In evmovuting lump-sum payment for 
leave to be paid employee unon senara- 
tion frcem service under sec. 1, act of 
Dec. 21, 1944, or to beneficiary or estate 
of deceased emrloyee under sec. 2 of 
that act, in amount equal to comnensa- 
tion employee would have received 
had he remained in service until ex- 
piration of his current and acerued 
annual leave, there should be included, 
in proper cases, ‘additional compenss- 
tion’? authorized tc be paid pursuant 
to sec. 207, Independent Offices Appro. 
Act, 1949, as amended, for positions 
outside continental U. S___..__- 

Lump-sum payments for annual leave 
made to employees separated prior to 
time of filing with Division of Federal 
Register of regulations prescribing 
specific rates of additional comnensa- 
tion for duty outside continental U. S. 
should be eomputed at rate in effect at 
date of separation, whereas, in case of 
separation after time of filing of said 
regulations, lump-sum payment 
should be computed so as to reflect 
rates prescribed therein if, at time of 
separation, employee was entitled to 
benefit of regulations... ...........___- 

Additional compensation payable pur- 
suant to sec. 207, Independent Offices 
Appro. Act, 1949, as amended, and 
E. O. No. 10000 issued thereunder, to 
employees stationed outside conti- 
nental U. 8., may not be considered in 
computing lump-sum payment for 
leave under act of Dec. 21, 1944, due 
employee returned to U. 8. under 
authority in sec. 7, administrative ex- 
pense statute of Aug. 2, 1946, for pur- 
poses of separation from service, and 
who actually is separated in this 
country. 28 C. G. 377, amplified 

Payment of any allowances to employees 
stationed in foreign areas pursuant to 
authority in sec. 207, Independent 
Offices Appro. Act, 1949, as amended, 
is to be regarded as ‘‘additional com- 
pensation” and properly is for con- 
sideration in computing lump-sum 
leave payments under act of Dec. 21, 
1944, even though such allowances be 
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Inclusion in lump-sum leave payments— 
Continued. 
denominated as ‘‘foreign post differen- 
tial,” “‘Territorial post differential,”’ 
and “Territorial cost-of-living allow- 
Preexisting administrative practices re- 
quirement: 


Employees stationed in Canal Zone— 
any additional compensation for duty 
outside continental limits of U. 8S. now 
payable to employees of Dept. of 
Army stationed in Canal Zone may be 
paid only pursuant to sec. 207, In- 
dependent Offices Appro. Act, as 
amended, and E. O. No. 19000 issued 
thereunder, such payments previously 
having been fixed pursuant to practice 
recognized by this Office of extending 
by administrative action authority in 
sec. 4, act of Aug. 4, 1912, as amended, 
for making differential salary pay- 
ments to employees of Panama Canal. 


In general—where compensation differ- 
ential was not payable to employee 
cecupying position outside continental 
U. 8. on basis of previously existing 
administrative practices in effect prior 
to Apr. 20, 1948, as provided by sec. 201, 
E. O. No. 10000—issued pursuant to 
sec. 207, Independent Offices Appro. 
Act, 1949, as amended—authorizing 
temporary continuance of additional 
compensation payments for such posi- 
tions, and where no rate of additional 
compensation has been fixed by proper 
authority for payment to occupant of 
that position, payment thereof is 
unauthorized 


Selective Service System employees— 
under sec. 301, E. O. No. 10000, issued 
pursuant to sec. 207, Independent Of- 
fices Appro. Act, 1949, as amended, 
authorizing temporary continuance 
of additional compensation payments 
for positions outside continental U. S. 
on basis of previously existing admin- 
istrative practices in effect prior to 
Apr. 20, 1948, such differential pay- 
ments, not in excess of 25 percent of 
rates paid for comparable services in 
continental U. S., may be paid to 
Selective Service System employees 
in Alaska, Hawaii, Puerto Rico, and 
Virgin Is., even though System, as 
presently constituted, did not exist 
prior to Apr. 20, 1948. _......-........ 


Rates—absence of as affecting entitle- 


ment—where compensation differential 
was not payable to employee occupying 
position outside continental U. S. on 
basis of previously existing adminis- 
trative practices in effect prior to Apr. 20, 
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Differential—Continued. 
1948, as provided by sec. 301, E. O. No. 
10000—issued pursuant to sec 207, Inde- 
pendent Offices Appro. Act, 1949, as 
amended—authorizing temporary con- 
tinuance of additional compensation 
payments for such positions, and where 
no rate of additional compensation has 
been fixed by proper authority for pay- 
ment to occupant of that position, 
payment thereof is unauthorized 

Disability: 


Drill, equivalent duty, and administrative 
duty pay in addition. See appropriate 
subhead under heading: “‘ Pay.” 

Uniform allowance in addition. See 
Clothing, uniforms. 


Discharges and dismissals: 


Compensation for period between separa- 
tion without cause and reinstatement: 
Entitlement as affected by dismissal 
resulting from efficiency ratings— 
dismissal of employee because of his 
failure to attain proper degree of effi- 
ciency as provided in sec. 9, Classifica- 
tion Act of 1923, as amended, and Civil 
Service Regs. issued pursuant thereto, 
is removal for cause to promote effi- 
ciency of service within contemplation 
of sec. 6, act of Aug. 24, 1912, as 
amended by act of June 10, 1948, and, 
therefore, employees so dismissed and 
thereafter reinstated may be regarded 
as entitled to benefits of “‘back pay’”’ 
provisions of sec. 6 (b) of act upon 
compliance with conditions prescribed 


Entitlement of improperly demoted 
employees—demotion or reduction in 
grade or compensation may not be 
regarded as removal or suspension 
without pay from service within pur- 
view of sec. 6, act of Aug. 24, 1912, as 
amended by act of June 10, 1948, so as 
to entitle employee who had been 
improperly demoted or reduced to 
benefits of “back pay” provisions of 
sec. 6 (b) of said act upon compliance 
with conditions prescribed therein. 200, 258 

Inclusion in “corrective action” required 

of administrative officers—‘‘corrective 

action’ required of administrative 
officers in accordance with recom- 
mendations made by Civil Service 

Com. under sec. 14, Veterans’ Prefer- 

ence Act of 1944, as amended, with 

respect to appeals of preference eligibles 
for restoration to duty, may not in- 
clude authorization for payment of 

“back pay” upon restoration and 

adjustment of leave accounts in con- 

nection with periods of separation or 
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Discharges and dismissals—Continued. Discharges and dismissals—Continued. 
Compensation for period bet ween separa- Compensation for period bet ween separa- 


tion without cause and reinstatentme 
—Continued. 

Prospective effect of authorizing statute, 
in general—under provisions of sec. 
6 (b), act of Aug. 24, 1912, as added by 
act of June 10, 1948, authorizing pay- 
ment of compensation for periods 
during which employees were errone- 
ously removed or suspended without 
pay from service, only employee who 
was removed: or suspended after June 
10, 1948, effeetive date of statute, and 
who otherwise meets conditions pre- 
scribed by said sec. 6 (b) is entitled to 
compensation for period of such re- 
moval or suspension for which no 


tion without cause and reinstate- 
ment—Continued. 

Rate at which payable—Continued. 
removed at rate received on date of 
removal, but there is to be deducted 
therefrom lump sum paid for accu- 
mulated and current accrued leave, 
including amount of tax withheld 
from such lump-sum payment, 
annual leave represented by lump 
sum being for recrediting to em- 
Ployee’s leave account 

Periodic within-grade advancement 
inclusion—under sec. 6 (b), act of 
Aug. 24, 1912, as added by act of 
June 10, 1948, providing that person 


compensation was received. ........ 200, 258 improperly removed and _ subse- 


Rate at which payable: 

Inclusion of pay increase under Postal 
Rate Revision and Federal Em- 
ployees Salary Act—under sec. 6 (b) 
(3), act of Aug. 24, 1912, as added by 
act of June 10, 1948, providing that 
person erroneously removed or sus- 
pended without pay in reduction in 
force and subsequently reinstated is 
entitled to be paid “‘compensation 
at the rate received on the date of 
such removal or suspension,”’ there 
should not be included in computa- 
tion of amount of compensation due 
employee who was reinstated in 
Sept. 1948 after having been errone- 
ously separated on June 30, 1948, 
due to reduction in force, any credit 
for pay increase granted on July 3, 
1918, by Postal Rate Revision and 
Federal Employees Salary Act of 
GRR: sed ais eases eS. . 

In general—compensation payable 
under sec. 6 (b) (3), act of Aug. 24, 
1912, as added by act of June 10, 1948, 
toemployee who was reinstated after 
having been erroneously removed 
due to reduction in force should be 
com puted over entire period during 
which removed at rate received on 
date of removal, but there is to be 
deducted therefrom lump sum paid 
for accumulated and current accrued 
leave, including amount of tax with- 
held from such lump-sum payment, 
annual leave represented by lump 
sum being for recrediting to em- 
ployee’s leave account -___.......- ie 

Lump-sum leave payment deduction— 
compensation payable under sec. 6 
(b) (3), act of Aug. 24, 1912, as added 
by act of June 10, 1948, to employee 
who was reinstated after having been 
erroneously removed due to reduc- 
tion in force should be computed 
over entire period during which 


quently reinstated is to be deemed 
as having rendered service for all 
purposes except accumulation of 
leave during period of removal, 
there should be included in rate of 
compensation payable on and after 
date of restoration periodic within- 
grade salary advancement which 
would have been granted had em- 
ployee remained in service during 
period of removal, provided all 
elements for such advancement 
were present at date of restoration _. 
Retirement deductions—in absence 
of any determination to contrary 
by Civil Service Com. and in light 
of “‘back pay” provisions of sec. 6 
(b) (3), act of Aug. 24, 1912, as added 
by act of June 10, 1948, period during 
which employee erroneously was 
removed from service due to reduc- 
tion in force would be for counting 
for retirement purposes, and there 
should be deducted from compen- 
sation payable for period of erroneous 
removal applicable percentage retire- 
ment deductions. 
District of Columbia employees. Sec 
District of Columbia, employees. 
Double: 
See, also, Compensation, additional; Officers 
and Employees, holding two positions. 
Additional fee basis employment—salaried 
court reporter also serving as notary 
public—employment of salaried court 
reporter in his capacity as notary public 
under State appointment to perform 
services in taking depositions in Federal 
Govt. proceedings on fee basis, as dis- 
tinguished from time basis, may not be 
regarded as violating restrictions against 
holding of more than one office within 
meaning of sec. 2, act of July $1, 1894;nor 
does such employment constitute viola- 
tion of dual compensation restriction of 
sec. 6, act of May 10, 1916, as amended_. 
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Double—Continued. 
Annuitants—civil-service annuity and 
reserve personne! retired pay—person in 
receipt of annuity under Civil Service 
Retirement Act of 1930, as amended, on 
account of Federal civilian service, and 
who is entitled to be paid retired pay 
under Title Ill, Army and Air Force 
Vitalization and Retirement Equaliza- 
tion Act of 1948, for military reserve 
service, concurrently may receive re- 
tired pay under 1948 act and annuities 
under 1930 act as amended_............- 
Census field- work employment—statutory 
prehibition exemption as applying to 
censuses of manufacturers and other 
businesses—special authority in sec. 3, 
act of June 18, 1929, for employment and 
compensation of employees of Dept. of 
Commerce and of other Govt. ugencies 
for field work in connection with ‘‘the 
Fifteenth Decennial Census,’ being 
applicable only to that census, extension 
of provisions of said sec. 3 by act of June 
19, 1948, to work in connection with 
censuses of manufacturers and other 
businesses does not authorize dual em- 
ployment of Govt. personnel on census 
work not connected with Fifteenth 
Decennial Census 
Retired personnel: 
Concurrent retired and civilian service 
pay: 

Election of amount for retention— 
retired Army enlisted man advanced 
to temporary commissioned rank on 
retired list pursuant to sec. 203, act 
of June 29, 1948, with increased 
retired pay at rate less than $3,000 
per annum, and who concurrently 
received compensation from civilian 
office at rate in excess of $3,000 per 
annum, has no right of election under 
sec. 212, act of June 30, 1932, as 
amended, to receive either civilian 
compensation or retired pay; in- 
stead, total amount of retired pay 
received subsequent to advancement 
should be collected through adminis- 
trative means under applicable laws 
and regulations................-...-. 

Employment as consultant—retired 
officer who is employed as consultant 
at rate of pay per diy when actually 
working, with proportionate deduc- 
tions from such compensation when 
not required to work fill days, is to 
be regarded as paid on time, as dis- 
tinguished from fee, basis, and, 
therefore, such officer must be con-~ 
sidered as occupying civilian ‘‘office 
or position” as used in sec. 212, 
Economy Act, as amended, pro- 
bibiting payment of both retired 

pay and civilian compensation at 
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Retired personnel—Continued. 
Cencurrent retired and civilian service 
pay—Continued 

combined rate in excess of $3,000 
Employment by Dist. of Col. Boxing 
Com.— Marine Corps Reserve officer 
in receipt of retired pay under Title 
Ill, Army and Air Force Vitaliza- 
tion and Retirement Equalization 
Act of 1948, concurrently with com- 
pensation as Chairman, Dist. of Col. 
Boxing Com., is to be regarded as 
holding “‘civilian position under the 
municipal government of the Dis- 
trict of Columbia” within meaning 
of sec. 212, act of June 30, 1932, as 
amended, so as to be prohibited 
from receiving combined retired pay 
and civilian compensation in excess 
of $3,000 per annum, even though 
compensation for civilian position is 
payable from nonappropriated 
funds 
Enlisted personnel—restriction of sec. 
212, act of June 30, 1932, as amended, 
against receipt by retired military 
personnel of civilian compensation 
and retired pay in excess of combined 
rate of $3,000 per annum when such 
retired pay is ‘‘for or on account of 
services as a commissioned officer,” 
is applicable in case of former enlisted 
man retired after more than 20 years’ 
service for serviee-connected phys- 
ical disability whose average pay for 
6 months, preceding retirement, upon 
which his retired pay is computed 
under sec. 3, act of June 30, 1941, in- 
cludes pay as commissioned officer __ 
Part time, intermittent, temporary, 
etc., employment— provisions of sec. 
212, Economy Act, as amended, lim- 
iting to $3,000 per annum combined 
rate of retired pay and civilian com- 
pensation which may be received by 
retired officer holding civilian office 
or position, are applicable, in case 
of retired officer who is employed on 
time basis when actually working 
as consultant, only on such days as 
officer was in receipt of compensation 
for his civilian position, and on those 
days on which he received no civilian 
compensation officer is entitled to 
his full retired pay_................. 
Retired enlisted men entitled to re- 
tired pay on temporary commis- 
sioned rank—retired Army enlisted 
men who are advanced to temporary 
commissioned rank on retired list 
under provisions of sec. 203, act of 
June 29, 1948, and paid increased 
retired pay in accordance therewith, 
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Double—Continued. Increases. See Compensation, periodic 
Retired personne!l— Continued. within-grade advancements; Compensation, 
Concurrent retired and civilian service Postal Service, automatic promotions; 


pay—Continued. 
are not prohibited by dual office re- 
strictians of act of July 31, 1804, as 
amended, from holding civilian 
office and receiving civilian compen- 
sation; but receipt of retired pay for 
period subsequent to advanceinent 
during which civilian salary also 
was received is subject to sec. 212, 
act of June 30, 1932, as amended, re- 
strictirg combined rate of civilian 
compensation and retired pay which 
may be received. 26 Cy G. 271, 


Retired reserve officers generally— 
commissioned reserve officers retired 
under Title LIL, Army and Air Force 
Vitalization and Retirement Equal- 
ization Act of 1948, with retired pay 
computed on basis of their highest 
grades, and who also hold civilian 
positions with Federal Govt., are to 
be regarded as receiving retired pay 
“for or on account of services as a 
commissioned officer” within mean- 
ing of sec. 212, Xconomy Act of June 
30, 1932, as amended, so as to be pro- 
hibited from receiving combined 
retired pay and civilian compensa- 
tion in excess of $3,000 per annum _-_ 

Saturdays and Sundays— provisions 
of sec. 212, act of June 30, 1932, as 
amended, limiting to $3,000 per an- 
num combined rate of retired pay 
and civilian compensation, preclude 
payment of full retired pay to retired 
Army officer in receipt of civilian 
compensation for full time Federal 
employment for administrative non- 
workdays of Saturday and Sunday, 
notwithstanding that civilian com- 
pensation is computed on five-day 
basis, except where such days fall 
entirely within period of leave with- 


Retired Marine Corps Reserve officer 
holding public elected office—while 
Marine Corps Reserve officer, retired 
for disability incurred in combat with 
enemy and receiving retired pay as 
a result thereof, may not waive his 
retired pay for period of his service in 
public elected office in absence of 
statute so providing, no checks repre- 
senting retired pay, right to which 
continues, need be drawn until re- 
quested by officer and forwarding of 
checks may be resumed whenever he 


Holidays. See Sundays and Holidays, com- 
pensation. 


Compensation, rates. 
Initial salary rates: 

Postal Service. See, generally, Compen- 
sation, Postal Service. 

Related matter of constructive appoint- 
ment date for appointees who previously 
lost appointment opportunity because of 
military service. See Appointments, ef- 
fective date, constructwe date for appointees 
who previously lost appointment opportu- 
nity because of military service. 

Transfer, promotion, demotion, reinstate- 

ment, etc., in general: 

Effect of Postal Rate Revision and 
Federal Employees Salary Act in- 
crease—$330 per annum _ increase 
granted to Federal employees gener- 
ally by sec. 301, Postal Rate Revision 
and Federal Employees Salary Act of 
1948 may be added to highest salary 
rate previously received in Federal 
service by employee who wasseparated 
from service prior to effective date of 
the said act—July 3, 1948—to deter- 
mine maximum rate above minimum 
of grade which may be paid initially 
upon employee’s restoration on or after 
July 3, 1948, in position to which said 
sec. 301 is applicable 

General rule—initial salary rate of em- 
ployees in Classification Act positions 
to which transferred, promoted, de- 
moted, reinstated, or reemployed may 
be fixed at rate within range of salaries 
in grade to which transferred, etc., up 
to highest rate attained in any prior 
classified or unclassified position in 
agency, legislative or executive, gener- 
ally subject to Classification Act, 
regardless of source of funds from 
which compensation was paid. 26 
C. G. 530; id. 601; id. 664, amplified ___. 

Rate in prior position in judicial branch 
of Govt. as basis—upon appointment 
in position under Classification Act in 
executive branch of Govt., salary rates 
attained by employees in positions in 
agencies under judicial branch of 
Govt.—not otherwise subject to Clas- 
sification Act—may not be used as 
basis for fixing their initial salary 
rates above minimum of grade, under 
rule in 26 C. G. 368, respecting fixing 
of initial salary rates of employees 
upon transfer, promotion, reinstate- 
ment, etc., in classified positions on 
basis of highest rate attained in any 
prior Govt. position 

Rate in prior position in legislative 
branch of Govt. as basis—upon ap- 
pointment in position under Classifi- 
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Initial salary rates—Continued. 
Transfer, promotion, demotion, reinstate- 
ment, etc., in general—Continued. 
cation Act in executive branch of 
Govt., salary rates attained by em- 
ployees in positions in ageacies under 
legislative branch of Govt.—not other- 
wise subject to Classification Act— 
may not be used as basis for fixing 
their initial salary rates above mini- 
mum of grade, under rule in 26 C. G. 
368, respecting fixing of initial salary 
rates of employees upon transfer, 
promotion, reinstatement, etc., in 
classified positions on basis of highest 
rate attained in any prior Govt. 
I oi onttth amills Aap wigeiette 
Rate in prior position with United Na- 
tions Reliefand Rehabilitation Adm.— 
rule in 26 C. G. 368, to effect that 
initial salary rate of employees in 
classified positions to which trans- 
ferred, etc., may be fixed on basis of 
highest salary attained in any prior 
Govt. position, is not applicable where 
employee transferred from position 
with United Nations Relief and 
Rehabilitation Adm.—international, 
rather than Federal, agency—to classi- 
fied position; instead, employee is to be 
regarded as new appointee entitled 
only to minimum salary of grade under 
rule 6, sec. 6, Classification Act, as 
I 5, tense hmtniene 
Rate used in lump-sum leave payment 
as basis—initial salary rate of former 
employee upon reemployment may 
be fixed administratively at highest 
salary rate used in computing his 
lump-sum payment under act of Dec. 
21, 1944, upon separation from service, 
even though there was included in 
such computation periodic pay in- 
crease which was earned prior to sep- 
aration but which otherwise would 
not have become effective until begin- 
ning of next pay period following such 
separation, and period of service for 
computing next periodic pay increase 
will commence on date of reemploy- 
ment. 26 C. G. 368, amplified___..... 
Transfer from Dist. of Col. to Federal 
Govt.—inclusion of increase under 
Postal Rate Revision and Federal 
Employees Salary Act—initial salary 
rate of classified employee of Dist. of 
Col. who failed to receive $330 per 
annum salary increase given Federal 
employees generally by Postal Rate 
Revision and Federal Employees 
Salary Act of 1948, due to exclusion 
provisions of sec. 304 thereof, may, 
upon transfer to position under Federal 
Govt. in same classification act grade, 
be fixed to correspond with rate re- 


455 


433 


Leaves of absence. See Leaves of Absence. 
Limitations: 
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Transfer, promotion, demotion, reinstate- 
ment, etc., in general—C ontinued. 

ceived in former position, plus $330 

statutory increase - . 


Aggregate limitation. See Compensation, 
aggregate limitation. 

Rates. See Compensation, rates, limita- 
tions. 


Marshals. See Marshals. 
Military, naval, etc., personnel. See Pay. 
Night werk: 


Compensation to be included in computa- 
tion of: 

Differential for duty outside continental 
U. S.—tetroactive correction neces- 
sity—although sec. 207, Independent 
Offices Appro. Act, 1949, as amended, 
and sec. 301, E. O. No. 10000, issued 
pursuant thereto, contemplate, during 
transitional period prior to issuance of 
definitive regulations, payment of 
“additional compensation’’ on person- 
al basis for positions outside continen- 
tal U. S., retroactive corrective action 
need not be taken as to otherwise prop- 
er payments made for services rendered 
prior to Jan. 1, 1949, where such 
differential payments were included 
in base upon which has been eom- 
puted night-pay differential_......... 

Increases under Postal Rate Revision 
and Federal Employees Salary Act— 
with respect to employees subject to 
Classification Act of 1923, as amended, 
additional compensation authorized 
by sec. 301, Postal Rate Revision and 
Federal Employees Salary Act of 1948, 
is to be included in computation of 
night differential pay, holiday pay, 
and overtime compensation provided 
by Federal Employees Pay Act of 
a re 

Daylight-saving time effect—in general— 
provisions of sec. 301, Federal Employees 

Pay Act of 1945, as amended, authoriz- 

ing payment of night differential for 

work performed between hours of 6 p. m. 

and 6 a. m., must be regarded, in con- 

sonance with act of Mar. 19, 1918, as 
relating to standard time, rather than to 
daylight-saving time, of particular time 
zone involved; however, rule to contrary 
stated in 26 C. G. 921 will be followed in 
audit and settlement of accounts up to 
end of any current period during which 
daylight-saving time is in effect. See 
Extra pay for in addition to compensatory 
time off— Postal Service employees who 
come within purview of sec. 5, Postal 
Service pay statute of July 6, 1945, 
authorizing payment of night differential 
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for work between hours of 6 p. m. and 6 
a. m., may be paid extra compensation 
for night work for each hour of such work 
actually performed on Saturdays, Sun- 
days, or holidays regardless of whether 
compensatory time is granted under sec. 
3 of statute for same period. 25 C. G. 
838, overruled ._...........- Milediddbielee 


Overtime: 


Compensation to be included in computa- 
tion of: 

Differential for duty outside continental 
U. S.—retroactive correction neces- 
sity—although sec. 207, Independent 
Offices Appro. Act, 1949, as amended, 
and sec. 301, E. O. No. 10000, issued 
pursuant thereto, contemplate, during 
transitional period prior to issuance of 
definitive regulations, payment of 
“additional compensation” on per- 
sonal basis for positions outside conti- 
nental U. S., retroactive corrective 
action need not be taken as to other- 
wise proper payments made for serv- 
ices rendered prior to Jan. 1, 1949, 
where such differential payments were 
included in base upon which has been 
computed overtime compensation ---_- 

Increases under Postal Rate Revision 
and Federal Employees Salary Act— 
with respect to employees subject to 
Classification Act of 1923, as amended, 
additional compensation authorized 
by sec. 301, Postal Rate Revision and 
Federal Employees Salary Act of 1948, 
is to be included in computation of 
night differential pay, holiday pay, 
and overtime compensation provided 
by Federal Employees Pay Act of 
1945, as amended 

Computation under Federal Employees 
Pay Act, in general—per diem and 
hourly basis employees—where contract 
of employment of ‘when actually em- 
ployed’’ employee for whom administra- 
tive workweek of 40 hours has been 
established fixes rate of pay per hour or 
per day with limitation upon aggregate 
amount that may be earned in any one 
year, hourly or daily rate should be 
used in ascertaining contructive per 
annum rate for overtime compensation 

purposes under provisions of sec. 201, 

Federal Employees Pay Act of 1945, 

yearly limitation merely restricting 

amount of compensation—basic and 
overtime—which may be received. 

Decisions inconsistent herewith no 

longer will be followed 

Forty-hour week (act of Mar. 28, 1934), 

Panama Canal employees. See Compen- 

sation, overtime, Panama Canal em- 


ployees. 


Panama Canal employees—employees sub- 
ject to Classification Act—in case of 
Panama Canal employee whose com- 
pensation was fixed by Governor of 
Panama Canal in accordance with Clas- 
sification Act of 1923, as amended, such 
compensation is not to be regarded as 
fixed by wage-fixing authority within 
meaning of 40-hour week statute of Mar. 
28, 1934, so as to entitle employee to 
overtime compensation thereunder; nor 
are overtime compensation provisions of 
sec. 203, Federal Employees Pay Act of 
1945, for employees whose basic compen- 
sation is fixed on annual or monthly 
basis and adjusted by wage boards or 
similar administrative authority ap- 
plicable to such employee 

Reemployed annuitants—rate at which 
payable—in view of requirement that 
reemployed annuitant must, under sec. 
2 (b), act of Feb. 28, 1948, have his per 
annum salary rate reduced by annuity 
received to determine total salary 
payable, overtime compensation may be 
paid upon same basis and at same rate 
authorized by law to be paid other em- 
ployees who occupy similar positions. _- 

Services rendered while on military 
leave—employee who, during his regular 
40-hour weekly tour of duty, was in 
military leave with pay status, as au- 
thorized by act of June 25, 1938, for mem- 
bers of Naval Reserve ordered to training 
duty, is entitled—when officially au- 
thorized or approved—to overtime com- 
pensation for services rendered in his 
civilian position outside of such regular 
civilian tour of duty 

Sundays and holidays: 

Attendance at meetings—authorized 
attendance at meetings by employees 
on days (Saturday and Sunday) out- 
side of their 40-hour workweeks may 
be regarded as “employment” within 
meaning of overtime compensation 
provisions of sec. 201, Federal Em- 
ployees Pay Act of 1945, so as to entitle 
such employees to overtime compensa- 
tion for time actually in attendance at 
meetings on those days 

Time in addition to that for which 
premium holiday pay received—pre- 
mium pay for travel on holidays is to 
be regarded as authorized under holi- 
day compensation provisions of sec. 
302, Federal Employees Pay Act of 
1945, as amended, in case of employees 
who perform official travel on holiday 
during their basic 40-hour weekly tours 
of duty where circumstances and con- 
ditions of travel were so unusual, such 
as “emergent conditions’’ or ‘‘arduous 
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Overtime—Continued. 

Sundays and holidays—Continued. 
modes of transportation,’’ as to consti- 
tute such travel as assignment to duty 
involving work; but travel on holiday 
outside basic workweek is for con- 
sideration under rules for overtime 

Travel time: 

General rule—while no rigid rule may be 
fixed for determining when travel time 
outside of employee’s 40-hour weekly 
tour of duty is comyensable at over- 
time rates under sec. 201, Federal Em- 
ployees Pay Act of 1945, payment of 
overtime comrensatior has been au- 
thorized where circumstances and 
conditions of travel were so unusual, 
such as “emergent conditions’ or 
“arduous modes of transrortation,”’ as 
to warrant conclusion that such travel 
was inseparable from “employment” 
within meaning of said sec. 201_.____- 

Safety, etc., inspectors traveling to and 
from accidents—time consumed by 
safety, signal and locomotive insrec- 
tors of Interstate Commerce Com, 
outside of their regular daily or weekly 
tours of duty, or on holidays, in travel- 
ing to and from scene of train or loco- 
motive accidents by regularly sched- 
uled trains, in day coaches, or railroad 
business cars, or on freight work or 
special trains, or in privately owned 
atultomobiles, may be regarded as work 
and all such time in excess of 40 hours 
in any one workweek is compensable 
at overtime rates pursuant to sec. 201, 
Federal Employees Pay Act of 1945_- 

Wage-board, etc., employees—Panama 

Canal employees. See Compensation, 

overtime, Panama Canal employees. 

“When actually employed” employees, in 
general: 

“When actually employed’ employees 
who are appointed for intermittent 
service and for whom administrative 
workweek of 40 hours has been estab- 
lished may be regarded as “full-time” 
employees within meaning of overtime 
compensation provisions of sec. 201, 
Federal Employees Pay Act of 1945, 
so as to be entitled to overtime pay 
prescribed therein in addition to that 
allowed under their contracts of em- 
ployment for hours worked in excess of 
basic administrative workweek. De- 
cisions inconsistent herewith no longer 
will be followed, 27 C. G. 776, dis- 


Where no administrative workweek of 40 
hours has been established for “when 
actually employed” employees ap- 
pointed for intermittent service, such 
employees may not be regarded as 
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Pay Readjustment Act. 
Periodic within-grade advancements: 


Overtime—C ontinued. 


“When actually employed” employees, in 
general—Continued. 
‘full-time’ emy loyees within meaning 
of overtime comyensation ;rovisions 
of sec. 201, Federal Emy loyees Pay Act 
of 1945, and, therefore, are limited to 
rates of pay prescribed in their apy oint- 
ments regardless of number of hours 
of work performed... .................- 


Panama Canal employees—overtime. See 


Compensation, overtime, Panama Canal em- 
ployees. 


Part time: 


Increases under Postal Rate Revision and 
Federal Employees Salary Act. See 
Compensation, rates, increases under 
Postal Rate Revision and Federal Em- 
ployees Salary Act. 

Rate establishment basis. See Compen- 
sation, rates, part time employees. 


Payments: 


Manner of accomplishment — contract 
services—time and method of payment 
of amount agreed to be raid under con- 
tracts for nonpersonal services of part 
time and intermittent physicians and 
dentists, in absence of controlling statu- 
tory provision, are not matters with 
which this Office is concerned, but, 
rather, are matters solely between con- 
tracting office and contractor-_.......-- 

Time for making—contract services—time 
and method of payment of amount 
agreed to be paid under contracts for 
nonrersonal services of part time and 
intermittent physicians and dentists, in 
absence of controlling statutory y;rovi- 
sion, are not matters with which this 
Offiee is concerned, but, rather, are 
matters solely between contracting office 
and contractor-___-.- Wispsid. BLU Ls 

Underpaymenis—time for filing claims. 
See Statutes of Limitations. 

See Pay. 


Date to be commenced—eligibility at- 
tained on first day of pay period—in view 
of amendment to Civil Service Regs., 
effective Jan. 15, 1948, requiring that all 
employees be given entrance efficiency 
rating upon change in grade, emy loyee 
who was promoted to next higher grade 
effective beginning of pay period and 
who would have been entitled to within- 
grade advancement in lower grade if he 
had not been in receipt of maximum sal- 
ary for such grade may be granted with- 
in-grade advancement simultaneously 
with change in grade effected at begin- 
ning of pay period. Cf. 25 C. G. 90___- 

Efficiency rating requirements—in view of 

amendment to Civil Service Regs., effec- 

tive Jan. 15, 1948, requiring that all em- 
ployees be given entrance efficiency rat- 
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ing upon change in grade, employee 
who was rromoted to next higher grade 
effective beginning of ray period and 
who would have been entitled to within- 
grade advancement to lower grade if he 
had not been in receiy t of maximum sal- 
ary for such grade may be granted 
within-grade advancement simultane- 
ously with change in grade effected at 
beginning of pay period. Cf. 25 C. G. 


Eligibility status, in general—employees 
serving in excepted positions under 
temporary appointments—in view of fact 
that term “permanent positions’ as 
defined by Civil Service Regs. issued 
pursuant to feriodic within-grade 
advancement statute specifically ex- 
cludes excepted positions filled by 
appointments designated as temporary, 
attorneys who served continuously in 
excerpted positions under appointments 
designated as of temporary duration not 
to exceed two years, and who subse- 
quently were given new appointments 
which clearly indicated them to be other 
than temporary, are not entitled to retro- 
active within-grade advancements for 
period during which their appointments 
were of temporary duration 

“Equivalent increase in compensation” 
as cutting off prior service credit and 
beginning new wailing period. See 
Compensation, periodic within-grade ad- 
vancements, waiting period commence- 
ment. 

Maximum compensation rate attained in 
prior grade—in view of amendment to 
Civil Service Regs., effective Jan. 15, 
1948, requiring that all emyloyees be 
given entrance efficiency rating upon 
change in grade, employee who was 
promoted to next higher grade effective 
beginning of pay period and who would 
have been entitled to within-grade 
advancement in lower grade if he had 
not been in receipt of maximum salary 
for such grade may be granted within- 
grade advancement simultaneously with 
change in grade effected at beginning of 
pay period. Cf. 25 C. G. 90 

Service credite—periods of unjustified 
separation—under sec. 6 (b), act of Aug. 
24, 1912, as added by act of June 10, 1948, 
providing that person improperly 
removed and subsequently reinstated 
is to be deemed as having rendered serv- 
ice for all purr oses excey t accumulation 
of leave during period of removal, there 
should be included in rate of compensa- 
tion payable on and after date of restora- 
tion periodic within-grade salary ad- 
varncement which would have been 
granted had employee remained in 


service during period of removal, pro- 
vided all elements for such advancement 
were present at date of restoration 
Waiting period commencement: 
Effect of restoration to higher salary: 
It is duty and responsibility of admin- 
istrative agencies, either with or 
without apreal by employee, to 
correct personnel actions attended 
by salary reductions which are 
improperly taken or which have 
abridged right of employee, and such 
restoration in salary, even when 
based upon ruling of departmental 
Grievance Board or departmental 
Efficiency Rating Committee, need 
not be regarded as “equivalent 
increase in compensation” within 
meaning of sec. 25.223, Periodic 
Within-Grade Salary Advancement 
Regs., so as to cause commencement 
of new waiting period for within- 
grade advancement 
Where employee was reduced in grade 
and salary as result of reallocation, 
and, subsequently, upon apreal, 
his grade was changed to interme- 
diate grade, restoration of employee 
to his former salary in grade lower 
than that originally held may not 
be regarded as “‘equivalent increase 
in compensation” as defined in sec. 
25.223, Periodic #Within-Grade 
Salary Advancement Regs., and, 
therefore, such employee may be 
restored to salary rate of his former 
grade plus any periodic advance- 
ment he would have received had 
he not been so reduced 
Effect of statutory increases in basic 
rates of compensation—employee who 
transferred from position in Postal 
Service to position under Classification 
Act, as amended, and who received 
$450 increase granted Postal Service 
employees by sec. 101, Postal Rate 
Revision and Federal Employees 
Salary Act of 1948, is to be regarded as 
having received “equivalent increase 
in compensation from any cause” 
within meaning of those words as 
used in sec. 402, Federal Employees 
Pay Act of 1945, so as to be precluded 
from receiving within-grade salary 
advancement in classified position 
until lapse of required 12 months after 
date he received $450 increase 
Effect of temporary “up and down” 
salary changes—employees who, pur- 
suant to administrative practice pro- 
viding for temporary ‘‘up and down”’ 
salary changes, are temporarily as- 
signed for definite periods to positions 
paying higher or lower salaries than 
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Periodic within-grade advancements—Con. 
Waiting period commencement—C on. 


their regular positions are entitled 
upon restoration to their regular posi- 
tions to within-grade advancements 
under sec. 402, Federal Employees 
Pay Act of 1945, after 12 or 18 months 
from last equivalent increase received 
in their regular positions, without 
regard to salary changes resulting from 
temporary assignments____....____- 


Retransfer from unclassified to classi- 


fied position—where employee was 
transferred from position under Classi- 
fication Act to unclassified position at 
salary rate in excess of “equivalent 
increase in compensation’’ applicable 
to classified grade, as defined in sec. 
25.223, Federal Employees Pay Regs., 
upon retransfer of employee to classi- 
fied position, 12- or 18-month waiting 
period prescribed for periodic within- 
grade advancement purposes began to 
run from date employee was trans- 
ferred to unclassified position 


Postal Service: 
Automatic promotions: 
Counting of period of unwarranted 


separation—Postal Service employee 
who is restored to duty after period of 
unwarranted separation from service 
due to administrative doubt as to his 
loyalty is not entitled to count period 
of separation as service for automatic 
promotion purposes, where effective 
date of suspension occurred prior to 
enactment of act of June 10, 1948, 
providing that person improperly 
removed and subsequently reinstated 
is to be deemed as having rendered 
service during period of removal 


Counting of service in different classes 





of positions: 

Postal Service employee appointed as 
probational laborer of Custodial 
Service under sec. 14 (i), act of July 
6, 1945, who was promoted to fire- 
man-laborer under sec. 14 (h) of 
act—such action not constituting 
automatic promotion—is entitled, 
under provisions of sec. 1, act of 
June 19, 1948, to credit for all satis- 
factory service from date of proba- 
tional appointment toward auto- 
matic grade advances in his classifi- 
cation as fireman-laborer_____..____. 

Postal Service employee helding super- 
visory position of watch engineer— 
position for which automatic promo- 
tions are not provided in sec. 14 (a), 
act of July 6, 1945—who was trans- 
ferred to position of assistant engi- 
neer at maximum automatic salary 
grade would be entitled, under pro- 
visions of sec. 1, act of June 19, 1948, 
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Automatic promotions—Continued. 
Counting of service in different classes 


of positions—Continued. 
to count only one year of satisfactory 
service as watch engineer toward ad- 
vancement to applicable additional 
meritorious grade authorized in sec. 
eg ae areas 
Postal Service employee of Motor Ve- 
hicle Service who was demoted from 
driver-mechanic to garageman-driv- 
er because of unsatisfactory service 
and who subsequently transferred 
to position of dispatcher under sec. 
13 (c), act of July 6, 1945, is entitled 
by virtue of provisions of act of June 
19, 1948, to count only period of satis- 
factory service beginning after period 
of unsatisfactory service toward 
placement in applicable automatic 
salary grade in position of dispatcher. 
27 C. G. 773, amplified.............. 
Postal Service employee in Motor 
Vehicle Service who was transferred 
from position of special clerk to that 
of dispateher at maximum automatic 
salary grade without any change in 
grade or salary—both positions being 
under sec. 13 (b), act of July 6, 1945, 
providing for automatic promo- 
tions—is entitled, pursuant to pro- 
visions of act of June 19, 1948, to 
credit for all satisfactory service since 
his last automatic promotion toward 
advancement to the applicable addi- 
tional meritorious grade, provided 
he is in first-class post office_....__.. 
Under sec. 1, act of June 19, 1948, 
authorizing, in case of Postal Service 
employees transferred from positions 
for which automatic promotions are 
provided to other positions in Serv- 
ice, counting of al) proper satisfac- 
tory service toward automatic pro- 
motion in positions to which trans- 
ferred, classified laborer who had 
reached the maximum grade of his 
position by virtue of automatic pro- 
motions authorized by sec. 14 (i), act 
of July 1, 1945, and thereafter had 
served two years in such grade be- 
came entitled to two additional 
grades when transferred to position 
of mechanic helper under sec. 13 (d) 
Be i eek. eae bec wbuebekcn 
Former clerk of Railway Mail Service 
whois returned to position of railway 
postal clerk after serving for interim 
period in another position within 
Postal Service is not precluded by 
provisions of sec. 6, act of June 19, 
1948, denying benefits of service 
credit provisions of act to employees 
who transfer to position of railway 
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of positions—C ontinued. 
postal clerk, from being credited 
with his prior railway mail clerk 
service, as well as satisfactory service 
rendered in interim, in establishing 
eligibility for promotion, such 
restriction being applicable to 


Related matter of constructive appoint- 
ment date for appointees who pre- 
viously lost appointment opportunity 
because of military service. See 
Appoiniments, effective date, construc- 
tive date for appointees who previously 
lost appointment opportunity because of 
mititary service. 


credit for prior temporary custodial 
service—temporary charman of Postal 
Service. compensated at hourly rate 
who was promoted to position of tem- 
porary fireman-laborer at annual 
salary—such action not constituting 
automatic promotion—is entitled by 


with sec. 1 of act defining term 
“employees” as those paid from 
Postal Service field appropriations, 
are not applicable to employees who 
are compensated from departmental 
funds and who are under different 
salary classifications and leave sys- 


original assignments, only _ ------...- 213 virtue of provisions of act of June 19, 
Railway postal clerks who are trans- 1948, to credit for automatic promotion 
ferred from.field service to. depart- in classification as temporary fireman- 
mental service and thereafter re- laborer for satisfactory service since 
transferred to their former status date of employee’s appointment as 
as railway postal clerks are not temporary charman. _.......--..----. 129 
entitled under service credit provi- Initial salary rates: 
sions of act of June 19, 1948, to count Appointment of substitutes to regular 
any part of their service as depart- positions, in general—appointment of 
mental personnel toward their substitute employee to regular position 
meritorious grades upon their return under Postal Service pay statute of 
to field service, said act having July 6, 1945, and act of Mar. 6, 1946, as 
reference to field service positions, amended, may not be in grade higher 
only. 28C.G.213,amplified....... 445 than grade to which employee would 
Under act of June 19, 1948, authorizing have progressed, including benefits 
crediting of all satisfactory service authorized by 1945 act, had his original 
performed by Postal service em- appointment been’ to regular position 
ployees for purpose of establishing of grade 1, notwithstanding fact that 
eligibility for promotion in position potential earnings of substitute em- 
to which “transferred,” substitute ployee may exceed annual salary of 
Postal Service employees who were regular employees in equivalent 
terminated as substitutes and ap- eines cuts ee 5. GK... 339 
pointed to other positions in service Clerks transferred from departmental 
may count satisfactory service which service to Inspection Service: 
was creditable for automatic pro- Provisions of sec. 15 (f), Postal Service 
motion purposes in their substitute pay statute of July 6, 1945, authoriz- 
positions pursuant to act of Apr. 15, ing Postmaster General, in his dis- 
1947, toward automatic promotion cretion, to transfer clerks, or carriers 
in position to which transferred, in City Delivery Service, to position 
irrespective of type of personnel of clerk at division headquarters and 
actions whereby separations and other posts of duty of post-office in- 
appointments were acconmmplished_.. 573 spectors and to fix their initial salary 
Counting of war industry service—under rates within certain limitations, are 
sec. 25, Postal Service pay statute of applicable to transfers of clerks from 
July 6, 1945, as amended by sec. 1, any of various branches of Postal 
act of June 30, 1948—effective July 1, Service, but have no application to 
1945—authorizing counting of service transfers of clerks from departmental 
under war transfer to private industry ps... ibditiaie tel GhBidiebliins 229 
as allowable service for salary adjust- Provisions of sec 15 (f), Postal Service 
ment purposes, employee who had pay statute of July 6, 1945, authoriz- 
been separated from Postal Service to ing Postmaster General, in his dis- 
comply with war industry transfer and cretion, to transfer clerks, or city 
who had retransferred to Postal Service carriers, to position of clerk at divi- 
prior to July 1, 1945, is entitled to have sion headquarters and other posts of 
his salary adjusted as of that date on duty of post-office inspectors and to 
basis of credit for such war industry fix ‘employees’ ’’ initial salary rates, 
I cick cet Obed « tibchttidlenne- 508 when considered in conjunction 
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COMPENSATION—Continued. 
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Clerks transferred from departmental 


Postmaster 


service to Inspection Service—Con. 
tems from field service employees. 
28 C. G. 229, amplified 

General’s 
authority generally: 

Provisiens of sec. 15 (f), Postal Service 
pay statute of July 6, 1945, authoriz- 
ing Postmaster General, in his dis- 
cretion, to transfer clerks, or carriers 
in City Delivery Service, to position 
of clerk at division headquarters and 
other posts of duty of post-office in- 
spectors and to fix their initial salary 
rates within certain limitations, are 
applicable to transfers of clerks from 
any of various branches of Postal 
Service, but have no application to 
transfers of clerks from departmental 


Provisions of sec. 15 (f), Postal Service 
pay statute of July 6, 1945, authoriz- 
ing Postmaster General, in his dis- 
cretion, to transfer clerks, or city 
carriers, to position of clerk at division 
headquarters and other posts of duty 
of post-office inspectors and to fix 
“employees’’’ initial salary rates, 
when considered in conjunction 
with sec. 1 of act defining term “‘em- 
ployees” as those paid from Postal 
Service field appropriations, are not 
applicable to employees who are 
compensated from departmental 
funds and who are under different 
salary classifications and leave 
systems from field service employees. 
28 C. G. 229, amplified 


Restoration to different position after 


war transfer— Postal Service employee 
who, upon return from war transfer, 
was placed in position different from 
one occupied prior to war transfer is 
to be regarded as having been trans- 
ferred to that position, so that initial 
salary rate for position may be fixed 
administratively at any grade pre- 
scribed for such position, and employee 
has no vested right under allowable 
service provisions of sec. 25, act of July 
6, 1945, as amended, to be credited with 
his war transfer service in position to 
which transferred 


Substitutes with service prior to July 1, 


1945, in same or different branch ap- 
pointed as regular—substitute Postal 
Service employee who, prior to July 1, 
1945, performed service in different 
position and classification from those 
to which employee was promoted as 
regular may not have such substitute 
serviee counted as. creditable service 
so as to be entitled to 4 additional 
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grades authorized by sec. 1, act of Mar. 
6, 1946, as amended, even though sub- 
stitute service prior to July 1, 1945, 
was in position within same branch of 
Postal Service as that in which he 
was appointed as regular. _..........- 


Transfers to Inspection Service from 


various branches generally: 
Provisions of sec. 15 (f), Postal Service 
pay statute of July 6, 1945, authoriz- 
ing Postmaster General, in his dis- 
cretion, to transfer clerks, or carriers 
in City Delivery Service, to position 
of clerk at division headquarters and 
other posts of duty of post-office in- 
spectors and to fix their initial salary 
rates within certain limitations, are 
applicable to transfers of clerks from 
any of various branches of Postal 
Service, but have no application to 
transfers of clerks from departmental 
Under provisions of sec. 15 (f), Postal 
Service pay statute of July 6, 1945, 
initial salary rate of clerk, or carrier 
in City Delivery Service, receiving 
salary equal to or in excess of $2,300 
per annum (increased by later legis- 
lation), upon transfer from any 
branch of Postal Service to position 
of clerk at division headquarters and 
other posts of duty of post-office in- 
spectors, may be fixed within ad- 
ministrative discretion at any of 
salary grades provided for such 
clerks, including those above auto- 
matic grades, but not less than salary 
received in position from which 
transferred. 27 C. G. 672; id. 720, dis- 


Provisions of sec. 15 (f), Postal Service 
pay statute of July 6, 1945, authoriz- 
ing Postmaster General, in his discre- 
tion, to transfer clerks, or city car- 
riers, to position of clerk at division 
headquarters and other posts of 
duty of post-office inspectors and to 
fix ‘““employees’”’ initial salary rates, 
when considered in conjunction with 
sec. 1 of act defining term ‘“em- 
ployees” as those paid from Postal 
Service field appropriations, are not 
applicable to employees who are 
compensated from departmental 
funds and who are under different 
salary classifications and leave 
systems from field service employees. 
28 C. G. 229, amplified 


Postmasters—adjustments on account of 
changes in gross receipts—effective date 
of statutory savings clause—act of June 
29, 1948, adding proviso to sec. 8 (b), 
Postal Service pay statute of July 6, 1945, 
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COMPENSATION— Continued. Page 


Postal Service—Continued. 
precluding reduction of salaries af post- 
masters in first-class offices having 
receipts of $600,000 but less than 
$1,500,000 unless receipts of their respec- 
tive offices drop below $600,000 for any 
one calendar year, is effective from date 
of its approval, June 29, 1948, only, but 
readjustments in postmasters’ salaries 
for fiscal year 1949 should be based on 
receipts for calendar year ending Dec. 31, 


Promotion from substitute to regular, in 
general—initial salary rates. See Com- 
pensation, Postal Service, initial salary 
rates. 
Promotions: 

Automatic: 

Civilian employees generally. See Com- 
pensation, periodic within-grade ad- 
vancements. 

Postal Service. See Compensation, 
Postal Service, automatic promotions. 

Erroneous—tetention of compensation 
paid—where administrative personnel 
actions, such as appointments, promo- 
tions, or reinstatements, are found after 
substantial period of time to be erroneous 
upon post audit by Civil Service Com. 
but not due to bad faith or fraud either 
on part of employee or administrative 
officials, employee properly may be con- 
sidered as serving in de facto status under 
unauthorized personnel action and may 
be permitted to retain compensation 
received by him prior to time such error 
is brought to attention. of administrative 
officials. 28 ©. G. 69, modified.._..__. 

Grade-to-grade during military service— 
no objection is perceived to promulgation 
of regulations by Civil Service Com. 
under sec. 9 (e) (1), Selective Service Act 
of 1948, to effectuate congressional intent 
as expressed in sec. 9 (c) (2) of act, which 
would require agencies to consider for 
promotion those employees who have 
entered military service in aecordance 
with said act, and to promote such em- 
ployees while in service provided they 
are otherwise qualified, regardless of 
whether such employees are carried on 
agency rolls as ‘‘on military furlough” 
or as “‘separated for military service’’__ 

Initial salary rates. See Compensation, 
initial salary rates. 

Misrepresen tations of experience affecting 
qualifications—retention of compensa- 
tion already paid—employee, whose pro- 
motion to higher grade was based upon 
misrepresentations of experience material 
to his qualifications for promotion to 
higher grade, is not entitled to retain that 
portion of salary which is in excess of 
amount he would have received had he 
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Promotions—Continued. 


remained in lower position for which he 
was properly qualified, and it is imma- 
terial that such misrepresentations were 
innocently or deliberately made, or that 
promotion administratively was made 
with or without prior approval of Civil 
Service Com., qualifications of employee, 
in either event, being subject to review 


Periodic within-grade advancement. See 
Compensation, periodic within-grade ad- 
vancements. 


Postal Service. See Compensation, Postal 
Service. 

Restoration following demotion. See Com- 
pensation, reduction, restoration. 

Upen restoration after military service, in 
general—reemployment benefits pro- 
vided by sec. 9, Selective Service Act of 
1948, for employees upon restoration 
after military or naval service in order 
that such employees may have same 
status they would have enjoyed had 
they not entered armed forces are to be 
regarded as accruing only as incident to 
actual restoration, so that, upon release 
from military service, employee may not, 
directly or indirectly, receive benefit of 
any promotion granted during his period 
of military furlough, for any purpose, 
unless he actually has been restored to 
duty in accordance with said act._._.... 


Rates: 


Increases under Postal Rate Revision and 
Federal Employees Salary Act: 
Assistant Federal Works Administra- 
tor—provisions of sec. 301, Postal Rate 
Revision and Federal Employees 
Salary Act of 1948, authorizing pay- 
ment of additional compensation at 
rate of $330 per annum, to each officer 
and employee of Federal Govt., are not 
applicable to Asst. Federal Works Ad- 
ministrator whose compensation 
($10,000 per annum) has been specifi- 
cally fixed in annual appropriation 
acts since fiscal year 1947 without 
regard to other existing provisions of 
law which would have affected salary 
payable to such officer__............-.- 


Computation from per annum rate—in 
computing rates of pay of employees 
occupying part time classified positions 
at rates based upon per annum salary 
rates fixed by Classification Act, as 
further increased by sec. 301, Postal 
Rate Revision and Federal Employees 
Salary Act of 1948, $330 additional com- 
pensation authorized by said sec. 301 
is to be added to per annum salary rate 
and rate thus established is to be re- 
duced to part time rate in accordance 
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COMPENSATION—Continued. 
Rates—Continued. 
Increases under Postal Rate Revision and 
Federal Employees Salary Act—Con. 


with sec. 604 (d) (2), Federal Employ- 
ees Pay Actof 1945... _..___- 


Conciliation commissioners— provisions 


of sec. 301, Postal Rate Revision and 
Federal Employees Salary Act of 
1948, authorizing payment of addi- 
tional compensation at rate of $330 per 
annum, are not applicable to officers 
and employees whose compensation is 
fixed upon fee basis, and, therefore, no 
additional compensation may. be paid 
thereunder to conciliation commis- 
I iicidiscSitabinclipinvebgpintintdane 
Employees of Com. on Mental Health, 
Dist. Ct. for Dist. of Col.—provisions 
of sec. 304, Postal Rate Revision and 
Federal Employees Salary Act of 1948, 
excluding employees “in or under the 
municipal government of the District 
of Columbia’’ from benefits of salary 
increase provisions of act, do not pre- 
clude payment of salary increases to 
employees of Com. on Mental Health, 
Dist. Ct. of U. 8. for Dist. of Col., 
which functions solely as adjunct of 
court under judicial branch of Govt., 
even though salary payments are made 
from funds appropriated by Dist. of 
Cal. Appro. Act, 1900--........-...... 
Employees of Office of Probation Offi- 
cer, Dist. Ct. for Dist. of Col.—provi- 
sions of sec. 304, Postal Rate Revision 
and Federal Employees Salary Act of 
1948, excluding employees ‘‘in or under 
the municipal government of the Dis- 
trict of Columbia’”’ from benefits of 
salary increase provisions of act, do not 
preclude payment of salary increases to 
employees of Office of Probation Offi- 
cer, Dist. Ct. of U. 8. for Dist. of Col., 
which functions solely as adjunct of 
court under judicial branch of Govt., 
even though salary payments are made 
from funds appropriated by Dist. of 
Col. Appro. Act, 1949_................ 
Employees of Office of Recorder of 
Deeds—sec. 304, Postal Rate Revision 
and Federal Employees Salary Act of 
1948, excluding employees “in or under 
the municipal government of the 
District of Columbia” from benefits 
of salary increase provisions of act, is 
applicable to employees of Office of 
Recorder of Deeds, whose funds are 
appropriated out of general fund of 
Dist. of Col. and whose duties, con- 
cerned solely with functions relating 
to Dist..of Col., have not been placed 
in or under any other branch of Federal 
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Federal Employees Salary Act—Con. 
Employees of Office of Register of Wills 
and Clerk of Probate Court—provi- 
sions of sec. 304, Postal Rate Revision 
and Federal Employees Salary Act of 
1948, excluding employees “‘in or under 
the municipal government of the 
District of Columbia’ from benefits 
of salary increase provisions of act, 
do not preclude payment of salary 
increases to employees of office of 
Register of Wills and Clerk of Probate 
Court, unit of Dist. Ct. of U. 8. for 
Dist. of Col. which is part of judicial 
branch of Govt 
Fee-basis officers or employees—pro- 
visions of sec. 301, Postal Rate Revision 
and Federal Employees Salary Act of 
1948, authorizing payment of addition- 
al compensation at rate of $330 per 
annum, are not applicable to officers 
and employees whose compensation 
is fixed upon fee basis.............- ee 
Hourly or part time basis employees— 
proviso to sec. 301, Postal Rate Revi- 
sion and Federal Employees Salary 
Act of 1948, granting 20 cents yer hour 
additional compensation to em; loyees 
paid on hourly or part time basis, is 
to be considered as for ap} lication only 
to those employees whose hourly or 
part time rates are fixed otherwise than 
by comparison with per annum classi- 
Ret cake GN oacnscccctecsectscncce 
Legislative employees generally—addi- 
tional compensation authorized by 
sec. 301, Postal Rate Revision and 
Federal Employees Salary Act of 1948, 
is not to be included in basic salary of 
employees in or under legislative 
branch upon which is computed 10 
percent additional compensation in 
lieu of overtime authorized by sec. 302, 
Federal Employees Pay Act of 1945, as 
amended, but merely is for adding to 
existing basic compensation which in- 
cludes 10 percent in lieu of overtime - 
National Capital Park and Planning 
Com. employees—provisions of sec. 
304, Postal Rate Revision and Federal 
Employees Salary Act of 1948, exclud- 
ing employees “‘in or under the munic- 
ipal government of the District of 
Columbia” from benefits of salary 
increase provisions of act, do not pre- 
clude payment of salary. increase to 
employees of National Capital Park 
and Planning Com., even though such 
employees are paid {rem funds appro- 
priated by Dist. of Col. Appro. Act, 
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Federal Employees Salary Act—Con. 
National Capital Parks employees—pro- 
visions of sec. 304, Postal Rate Re- 
vision and Federal Em loyees Salary 


been s ecifically fixed in annual 
appropriation acts since fiscal year 
1947 without regard to other existing 
provisions of law which would have 


Pederal Employees Salary Act—Con. 


Salary fixed by appropriation acts—Con. 


affected salary 
officer 


payable to such 


U. S. commissioners in. Alaska—provi- 
sions of sec. 30), Postal Rate Revision 
and Federal Employees Salary Act of 
1948, authorizing payment of addi- 


Jeaddteansetbatbecscaodeude<s 209 
Act of 1948, excluding emy loyees “in Salary fixed by statute—persons occupy- 
or under the municipal government of ing positions as special assistants to 
the District of Columbia” from bene- Sec. of Defense, and Under Secretaries 
fits of salary increase provisions of act, and Asst. Secretaries of Army, Navy, 
do not preclude payment of salary and Air Force, for which existing rate 
increases to emrloyees of National of compensation ($10,000 per annum) 
Carital Parks, field unit of National is preseribed by secs. 204 (a) and 302, 
Park Service, Dept. of Interior, which respectively, of National Security Act 
is se arate and distinct from, and di- of 1947, are not officers and employees 
vorced from any control by, govern- “whose rate of compensation is in- 
ment of Dist. of Col., even though creased by section 2, 3, 4, 5, or 6 of the 
part of its funds are yrovided by aprro- Federal Employees Pay Act of 1946,” 
rriation act for Dist of Col. or that as specifically required by sec. 301, 
said funds are delivered from general Postal Rate Revision and Federal 
fund of Dist _. S3.4th audbiaal<s 73 Employees Salary Act of 1948, so as 

Public Printer and Deputy Public to be entitled to $330 per annum addi- 
Printer—provisions of sec. 301, Postal tional compensation provided therein. 303 
Rate Revision and Federal Emy loyees Status as part of basic compensation— 
Salary Act of 1948, authorizing pay- additional comyensation authorized 
ment of additional comyensation at by sec. 301, Postal Rate Revision and 
rate of $339 rer annum to each officer Federal Employees Salary Act of 1948, 
and em loyee of Federal Govt. are is rermanent in nature and constitutes 
a’ licable to Public Printer and Dep- part of basic comyensation within 
uty Public Printer whose rates of meaning of Civil Service Retirement 
com: ensation were increased pursuant Act of May 29, 1930, as amended, in 
to a licable sections of Federal Em- case of emy loyees under Classification 
tloyees Pay Act of 1945, as amended Act of 1923, as amended, and those 
by sec. 5, Federal Employees Pay Act classes of legislative em: loyees desig- 
of 1946 wae re eee ae 157 nated in sec. 501, Federal Emy loyees 

Salary fixed by appropriation acts: Pay Act of 1945, as amended_..._____- 26 
Persons occupying } ositions for which Supervising conciliation commission- 

rate of compensation ($10,000 yer ers—provisions of sec. 301, Postal Rate 
annum) s ecifically is provided in Revision and Federal Employees 
clrrent a propriation for Interstate Salary Act of 1948, which, in contem- 
Commerce Com. are not to be re- rlation of full year’s service, authorize 
garded as officers and employees payment of additional compensation 
“whose rate of compensation is in- at rate of $330 per annum, are for apy li- 
creased by section 2, 3, 4, 5, or 6 of cation to per diem comrensation of 
the Federal Em: loyees Pay Act of suy ervising conciliation commissioners 
1946" within meaning of see. 301, of judicial branch of Govt. uyon fro- 
Postal Rate Revision and Federal rated daily basis, by adding 1/20 of 
Em loyees Salary Act of 1948, so as $330 to rrevious rer diem rate as in- 
to be entitled to $330 jer annum creased by Federal Employees Pay 
additional comyensation provided Acts of 1945 and 1946 Lawsewe vod 80 
therein ‘ a bdacded 63 U. S. commissioners—provisions of sec. 
Provisions of sec. 301, Postal Rate 301, Postal Rate Revision and Federal 
Revision and Federal Emryloyees Employees Salary Act of 1948, author- 
Salary Act of 1948, authorizing ;ay- izing payment of additional comren- 
ment of additional comy ensation at sation at rate of $330 yer annum, are 
rate of $330 per annum to each officer not applicable to officers and emp loy- 
and employee of Federal Govt., are ees whose comyensation is fixed upon 
not aprlicable to Asst. Federal fee basis, and, therefore, no additional 
Works Administrator whose com- compensation may be paid thereunder 
rensation ($10,000 per annum) has to U. 8. commissioners. _ __.-.-....--.- 80 





772 


COMPENSATION—Continued, 
Rates—Continued. 


Increases under Postal Rate Revision and 
Federal Employees Salary Act—Con. 
tional compensation at rate of $330 ; er 
annum, are not applicable to officers 
and employees whose compensation 
is fixed upon fee basis, and, therefore, 
no additional comyensation may be 
paid thereunder to U. 8. commission- 
apn te Diets onsen tqwess+<dcmdecepere 

Wage-board employees gencrally— 
proviso to sec. 301, Postal Rate Revi- 
sion and Federal Emyloyees Salary 

Act of 1948, authorizing payment of 

additional compensation at rate of 20 

cents per hour to employees y; aid on 

hourly or part-time basis, may not be 
regarded as applicable to wage-board 
employees who were not entitled to 
increases in their basic rates of com- 
pensation under the apy licable provi- 
sion of Federal Employees Pay Act of 

2006, epnemanded.. .. ..<ecncseserescos- 

Initial rates upen transfer, promotion, 

reinstatement, etc. See Compensation, 
initial salary rates. 

Limitations: 

See, also, Compensation, aggregate limi- 
tation. 
Contract services: 

Nonpersonal services of part time and 
intermittent physicians and den- 
tiste—; ur; ose of provision in 1948 
approy riation of Public Health Serv- 
ice, fixing maximum rate of $35 per 
diem for individuals performing 
temporary services as authorized by 
sec. 15, administrative expense stat- 
ute of Aug. 2, 1946, was to lower maxi- 
mum salary rate limitation imposed 
by sec. 15 upon personal service con- 
tracts—as distinguished from non- 
personal service coptracts—and not 
to impose limitation upon nonper- 
sonal service contracts with part 
time and intermittent physicians 
ON GIN, cin rs nntnspitnin etitietes 

Scope of general statutory limita 
maximum compensation limitation 
prescribed by sec. 15, administrative 
expense statute of Aug. 2, 1946, with 
respect to procurement of temporary 
or intermittent services of ‘‘experts 
and consultants” has application to 
such persons employed by Dept. of 
Agriculture under authority of sec. 
706 (a), act of Sept. 21, 1944, and 
current appropriation for salaries 
and expenses of Forest Service as 
properly come within meaning of 
phrase ‘experts and consultants’”’ _- 

Temporary employment of physi- 
cians—under provisions of sec. 706 
(a), act of Sept. 21, 1944, authorizing 
Dept. of Agriculture to employ per- 
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Rates—Continued. 


Limitations—C ontinued. 

Contract services—C ontinued. 
sons on temporary basis without re- 
gard to Classification Act, Forest 
Service may emjloy physicians 
without regard to maximum compen- 
sation limitation prescribed by sec. 
15, administrative expense statute of 
Aug. 2, 1946, with res; ect to pro- 
curement of temporary services of 
“experts,” provided that types of 
service required of such physicians 
have been determined administra- 
tively as not constituting them 
OT, cthnitinn stttnritits dn inecentoe 
Lump-sum appropriation restriction on 
payment of higher rates—rates pay- 
able to employees removed from 
classified service—payment of com- 
pensation to entire class of em) loyees 
whose positions have been removed 
from Classification Act pursuant to 
Civil Service Com. instructions— 
rather than by individual adminis- 
trative action—at rates higher than 
those received by such emy loyees 
under said act is not precluded by 
inhibition in 31 U. 8. C. 629 against 
payment of compensation from lump- 
sum appro} riations for ; ersonal serv- 
ices at rate in excess of that | aid for 
similar services during preceding fiscal 
year, except as to those classes of posi- 
tions specifically enumerated therein_. 
Members of Dist. of Columbia Redevelop- 
ment Land Agency—maximum service 
requirement—under provisions of sec. 4 
(a), Dist. of Col. Redevelopment Act of 
1945, members of Dist. of Col. Re- 
development Land Agency who hold no 
other salaried public position may be 
paid per diem of $20 for each day of 
service at meetings or on work of Agency 
rendered subsequent to their appoint- 
ment and after effective date of act, even 
though less than eight hours of service 
per day are rendered and such service is 
rendered prior to creation of the trust 
fund authorized by sec. 16 (b) of said act 
from which such payments are to be 


National Selective Service Appeal Board 
members—members of National Selec- 
tive Service Appeal Board who, pur- 
suant to sec. 10 (b) (4), Selective Service 
Act of 1948, are appointed and compen- 
sated in accordance with Classification 
Act are officers of U. S. and not employ- 
ees of appeal boards or of local boards 
whose compensation may be fixed with- 
out regard to Classification Act under 
first proviso to said sec. 10 (b) (4), so that 
compensation of such officers may be 
fixed only in accordance with Classifica- 


Page 


211 








INDEX DIGEST 


COMPENSATION— Continued. Page 


Rates—Continued. 


COMPENSATION — Continued. 
Reduction— Continued. 


tion Act and may not exceed $10,330 per 
annum statutory limitation -_____- 

Part time employees—computation baste, 
in general—in computing rates of pay of 
employees occupying part time classi- 
fied positions at rates based upon per 
annum salary rates fixed by Classifica- 
tion Act, as further increased by sec. 
301, Postal Rate Revision and Federal 
Employees Salary Act of 1948, $330 ad- 
ditional compensation authorized by 
said sec. 301 is to be added to per annum 
salary rate and rate thus established is 
to be reduced to part time rate in accord- 
ance with sec. 604 (d) (2), Federal Em- 
ployees Pay Act of 1945 ; 

Per diem employees— maximum per r diem 
rate regardless of hours worked —under 
provisions of sec. 4 (a), Dist. of Col. Re- 
development Act of 1945, members of 
Dist. of Col. Redevelopment Land 
Agency who hold no other salaried public 
position may be paid per diem of $20 for 
each day of service at meetings or on 
work of Agency rendered subsequent to 
their appointment and after effective date 
of act, even though less than eight hours 
of service per day are rendered and such 
service is rendered prior to creation of 
the trust fund authorized by sec. 16 (b) 
of said act from which such payments 
are to be made 

Per hour or part time equivalent ef | per 
annum rates: Part time employees. See 
Compensation, rates, part time employees. 


Reappointments, reinstatements, etc. See 


Compensation, initial salary rates. 


Reduction: 


Initial salary rates. See 
initial salary rates. 
Restoration: 
Administrative responsibility generally— 
it is duty and responsibility of ad- 
ministrative agencies, either with or 
without appeal by employee, to cor- 
rect personnel actions attended by 
salary reductions which are im- 
properly taken ar which have abridged 
right of employee, and such restoration 
in salary, even when based upon ruling 
of departmental Grievance Board or 
departmental Efficiency Rating Com- 
mittee, need not be regarded as 
“equivalent increase in com pensation”’ 
within meaning of sec. 25.223, Periodic 
Within-Grade Salary Advancement 
Regs., so as to cause commencement 
of new waiting period for within-grade 
advancement ws 
“Back pay” rights gonerally- —demotion 
or reduction in grade or compensation 
may not be regarded as removal or 
suspension without pay from service 
within purview of sec. 6, act of Aug. 24, 


846952—49—51 


Compen sation, 


Restoration—C ontinued. 

1912, as amended by act of June 10, 
1948, so as to entitle employee who had 
been improperly demoted or reduced 
to benefits of “‘back pay” provisions 
of sec. 6 (b) of said act upon compliance 
with conditions prescribed therein 

Effective date—restoration after revision 
of low efficiency rating—where em- 
ployee’s salary was reduced to mini- 
mum of his grade due to “unsatis- 
factory” efficiency rating, which was 
adjusted to ‘fair’ upon appeal, resto- 
ration of employee to salary rate within 
grade commensurate with “fair” 
efficiency rating is in nature of correc- 
tion of administrative error and does 
not constitute retroactive increase in 
compensation, so that such employee, 
in consonance w:ch Chap. E1-35, 
Federal Personnel Manual, is entitled 
to have restoration made effective 
retroactively to date of reduction. 23 
C. G. 486, distinguished 


Reemployment: 


After retirement: 
Overtime compensation. 
salion, overtime. 

Rate at which payable: 
Under sec. 2 (b), act of Feb. 28, 1948, 
providing for deduction from salary 
paid annuitant for position in which 
he is reemployed of ‘‘a sum equal to 
the retirement annuity allocable to 
the period of actual employment,” 
total annuity payable to reemployed 
annuitant must be deducted from 
annual salary for position, and re- 
mainder thereof represents total 
salary authorized to be paid for full 
year of employment, or maximum 
rate of compensation payable for 
any period of less than one year. 28 

C. G. 103, distinguished 
Per diem or hourly basis reemploy- 
ment—holding herein to effect that 
annuity payable to reemployed 
annuitant must, in consonance with 
sec. 2 (b), act of Feb. 28, 1948, be 
deducted from annual salary of 
position to determine total salary 
payable is for application in cases 
where annuitants are reemployed 
upon per diem or hourly basis; and 
to determine per diem or hourly rate 
properly payable, rates of such pay 
should be converted to their per 
annum equivalent, which equiva 
lent rate should be reduce by total 
annuity received, and remainder 
thereof reconverted to per diem or 
per attr BOs acis diced nd cdnnsennes 
Erroneous reemployment generally—re- 
tention of compensation paid—where 


See Compen- 
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Reemployment— Continued. 
administrative personnel actions, such 
as appointments, promotions, or rein- 
statements, are found after substantial 
period of time to be erroneous upon post 
audit by Civil Service Com. but not due 
to bad faith or fraud either on part of 
employee or administrative officials, 
employee properly may be considered as 
serving in de facto status under unautb- 
orized personnel action and may be per- 
mitted to retain compensation received 
by him prior to time such error is brought 
to attention of administrative officials. 

28 C. G. 69, modified..._.............- 514 

Initial salary rates. See Compensation, 
initial salary rates. 

Separation from service. See Compensation, 
discharges and dismissals. 

Strike restrictions. See Officers and Em- 
ployees, engaging in strikes, etc. 

Subversive activity restrictions. See Officers 
and Employees, subversive activity pro- 
hibition. 

Sundays and holidays. See Sundays and 
Holidays, compensation. 

Suspension from duty: 
Compensation for period of unjustified 

suspension: 

Entitlement of improperly demoted em- 
ployees—demotion or reduction in 
grade or compensation may not be 
regarded as removal or suspension 
without pay from service within pur- 
view of sec. 6, act of Aug. 24, 1912, as 
amended by act of June 10, 1948, so as 
to entitle employee who had been im- 
properly demoted or reduced to bene- 
fits of “‘back pay’’ provisions of sec. 
6 (b) of said act upon compliance with 
conditions prescribed therein __-_-_- 200, 258 

Prospective effect of authorizing statute, 
in general—under provisions of sec. 
6 (b), act of Aug. 24, 1912, as added by 
act of June 10, 1948, authorizing pay- 
ment of compensation for periods 
during which employees were errone- 
ously removed or suspended without 
pay from service, only empioyee who 
was removed or suspended after June 
10, 1948, effective date of statute, and 
who otherwise meets conditions pre- 
scribed by said sec. 6 (b) is entitled to 
compensation for period of such re- 
moval or suspension for which no com- 
pensation was received. _.._____- 200, 258 

Time for payment. See Compensation, 
payments, time for making. 
Transfers—initial salary rates. See Compen- 
sation, initial salary rates. 
Travel time: 
Overtime compensation. See Compensa- 
tion, overtime, travel time. 


Travel time—Continued. 


Premium holiday pay. See Sundays and 
Holidays, compensation, premium pay, 
travel time. 


United States commissioners. See Commis- 


stoners, United States. 


Wage-board, etc., employees: 


Basic rate increases: 

Administrative approval as affecting 
anti-deficiency prohibition—adminis- 
trative approval of wage increases re- 
commended by departmental wage 
board under 31 U. 8. C. 268 for per 
diem employees of Bur. of Mint to be 
effective on s, ecified date but condi- 
tioned on subse uent appropriation of 
funds is pot obligation for future pay- 
ment of money which ordinarily would 
be prohibited by provisions of Anti- 
deficiency Act (31 U. 8. C. 665), but is 
to be viewed as administrative expres- 
sion that department proceeded as far 
as permitted under law in determining 
reasonable and customary wages allow- 
able to such employees. 25 C. G. 601, 
Cities fos sis hd Ks 

Anti-deficiency prohibition applicabil- 
ity—language in 31 U. 8. C. 268 that 
wage-board emy loyees of Bur. of Mint 
“shall be allowed such wages as may be 
customary and reasonable’’ does not 
constitute mandate directing payment 
of srecific rate of compensation which 
may be administratively determined, 
so that wage increases effected under 
said statute may not be regarded as 
“an obligation authorized by law” 
within meaning of Anti-Deficiency 
Act (31 U. S. C. 665) which may be 
paid irrespective of incurrence of any 
deficiency 

Applicability of Postal Rate Revision 
and Federal Employees Salary Act— 
proviso to sec. 301, Postal Rate Revi- 
sion and Federal Employees Salary 
Act of 1948, authorizing payment of 
additional compensation at rate of 20 
cents per hour to employees paid on 
hourly or part time hasis, may not be 
regarded as applicable to wage-board 
emyloyees who were not entitled to 
increases in their basic rates of com- 
pensation under the applicable provi- 
sions of Federal Employees Pay Act 
of 1945, as amended... : ua 

Effective date—action of departmental 
wage board in issuing new or revised 
wage schedules for wage-board em- 
ployees and prescribing earliest date 
that they may be } laced in effect at 
individual field installations is to be 
regarded as constituting final action 
by competent administrative author- 
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COMPENSATION—Continued. Page Page 


COMPROMISES—Continued. 


Wage-board, etc., employees—Continued. 
Basic rate increases—Continued. 
ity, so that wage schedules may be 
placed in effect pursuant to adminis- 


Adm. as condition precedent to issu- 
ance of debentures to mortgagees 
pursuant to insurance contract may 
be exercised with respect to any and all 
claims against original borrowers, 
their successors, and assigns, or against 
tenants of mortgagee, irrespective of 


Claims arising out of insured mortgage 
transactions—Continued. 

Administrative authority generally— Con. 

type of insurance operations under 


CONGRESS: 
Senate adjournment as constituting ‘‘ter- 


mination of the session” —adjournment of 
Senate on June 20, 1948, pursuant to House 
Concurrent Resolution 218, until Dec. 31, 
1948, is to be regarded as “termination of 
the session,’’ within meaning of exception 


trative field orders issued subsequent which property was acquired. -__..._- 638 
to date schedules were authorized by Where mortgagee of foreclosed insured 
wage board retroactive to date of such property assigned to Adm., Housing 
wage-board authorization. 24 C. G. and Home Finance Agency, all claims 
676, amplified__...........--.-- seb L083 644 arising under lease for term extending 
“When actually employed” employees—Na- beyond date title passed to Adm., all 
tional Selective Service Appeal Board claims agaiast tenant may be com- 
members—member of National Selective promised in accordance with provisions 
Service Appeal Board who is compensated of National Housing Act, as amended 
on “when actually employed” basis at (12 U. S. C. 1701, et seq.), including 
rate equivalent to full time per annum claim for unpaid rentals accruing for 
rate pursuant to par. 2 (e) (2), sec. 627.8, period after passage of title; but no 
E. O. No. 9988, is entitled to compensation compromise may be effected where 
from moment he departs from his home or assignment covered only claim for 
regular place of business to perform duty rentals unpaid when title passed and 
and such compensation continues for where occupancy thereafter was by 
period usually required for him to re- arrangement between tenant and 
turn to his home or place of business by PP TPE a ee 2 ee 638 
mode of transportation selected upon Claims against tenants assigned by 
completion of his duties with Board at mortgagee: 
phen at CINE: 6 ai ecenecorateneecomentes 502 Compromise authority generally: 
Withholding—administrative authority— Compromise authority vested in 
court-martial forfeiture of pay and allow- Adm., Housing and Home Finance 
ances of civil employee—act of Feb. 24, Agency, by 12 U. 8. C. 1710 (g) and 
1931, prohibiting withholding of earned 1747 (g) in connection with collection 
pay, salary, or emolument of any civil of claims arising out of insured 
employee removed for cause exce;t for mortgage transactions which have 
indebtedness to U. S., does not limit or been assigned to Adm. as condition 
restrict authority of military tribunals in precedent to issuance of debentures 
imposing sentences in court-martial cases to mortgagees pursuant to insurance 
involving infractions of Articles of War by contract may be exercised with 
civil personnel who are without territorial respect to any and all claims against 
jurisdiction of U. S., so that court-martial original borrowers, their successors, 
sentence imposed under article (2) (d), and assigns, or against tenants of 
Articles of War which required former mortgagee, irrespective of type of 
employee serving in European Theater insurance operations under which 
“to forfeit all pay and allowances due or property was acquired___.___________ 638 
to become due”’ will not be questioned.... 316 Where mortgagee of foreclosed insured 
Within-grade periodic advancements. See property assigned to Adm., Housing 
Compensation, periodic within-grade ad- and Home Finance Agency, all 
vancements. claims arising under lease for term 
COMPENSATORY TIME: extending beyond date title passed to 
See Sundays and Holidays, compensatory Adm., all claims against tenant may 
time. be compromised in accordance with 
COMPROMISES: provisions of National Housing Act, 
Claims arising out of insured mortgage as amended (12 U.S. C. 1701, et seq.), 
transactions: including claim for unpaid rentals 
Administrative authority generally: accruing for period after passage of 
Compromise authority vested in Adm., title; but no compromise may be 
Housing and Home Finance Agency, effected where assignment covered 
by 12 U. S. C. 1710 (g) and 1747 (g) in only claim for rentals unpaid when 
connection with collection of claims title passed and where occupancy 
arising out of insured mortgage trans- thereafter was by arrangement be 
actions which have been assigned to tween tenant and Adm____________. 638 
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CONGRESS—Continued. 
expressed in clause (b) of sec. 1761, R. S., 
as amended, so that persons who had 
been previously nominated to office of 


Page | CONTRACTS: Page 
Advertising necessity or non-necessity. See 
Advertising, necessity or non-necessity. 
Awards: 


Federal judge during session adjourned on 
June 20, 1948, and whose nominations were 
pending in Senate when it adjourned, are 
entitled to salary attached to such offices 
under recess appointments given subse- 
quent to adjournment date _ ___- —_— 
Senate reconvening as constituting “‘next 
session’’—reconvening of Senate of 80th 
Congress on July 26, 1948, pursuant to 
Presidential proclamation, and its adjourn- 
ment on Aug. 7, 1948, until Dec. 31, 1948, 
is to be regarded merely as continuation of 
second session of 80th Congress, and not 
as constituting ‘next session” of Senate 
within meaning of Art. II, sec. 2, cl. 3, of 
Constitution, so that commissions of 
persons holding recess appointments as 
Federal judges made prior to July 26, 1948, 
may not be considered as having expired 
on Aug. 7, 1948 


CONTRACTORS: 


Contract employees of U. S. distinguished: 
Contract services of part time and inter- 
mittent physicians and dentists of 
Publie Health Service who do not per- 
form their work under supervision and 
control of Govt. officers are nonpersonal 
in nature, and oaths of office and other 
papers usually required from Govt. em- 
ployees need not be obtained from such 
contracting physicians and dentists --- -- 
Alien lecturers who, under contract, pre- 
pare and deliver lectures on foreign 
languages to certain officers and emy loy- 
ees and who are not subject to direct 
supervision or administrative control 
are to be regarded as nonpersonal- 
service contractors and not as officers 
and employees, so that prohibition in 
sec. 202, Independent Offices Appro. 
Act, 1949, against payment of compen- 
sation to any officer or em, loyee unless 
he meets certain citizenship qualifica- 
tions, has no application with respect to 
payment for services performed by such 
alien lecturers. - ...-. > 
War contractor’s relief legislation—admin- 
istrative settlement as having reference to 
aggregate or individual contract losses— in 
order to be eligible for relief under pro- 
visions of act of Aug. 7, 1946, and E. O. No. 
9786, issued pursuant thereto, authorizing 
the several departments and agencies of 
Govt. to consider, adjust, and settle certain 
equitable claims of war contractors for 
losses issued under circumstances set forth 
therein, claimant must show net loss on all 
contracts and subcontracts under which 
work, supplies, or services were furnished 
Govt. during period covered by act, and 
not merely loss on particular contract or 
subcontract 


See, also, Bids. 

Negotiation. See Advertising. 

To other than lowest bidder. See Bids, 
acceptance or rejection, acceptance of other 
than lowest. 


Convict labor stipulations. See Contracts, 


labor stiputations, convict labor prohibition. 


Damages: 


Actual—award to higher bidder on basis 
of earlier delivery—while Govt. cen- 
tractor had actual notice that award was 
made to it at higher price because it 
promised earlier delivery than low bid- 
der, in absence of any agreement—ex- 
press or implied—in specifications ac- 
compaaying invitation for bids, or in 
contract, providing for assessment of 
damages in event of late delivery, dam- 
ages incident to contractor's failure to 
make delivery within specified time may 
not be assessed on basis of difference 
between contract price and low bid. and, 
therefore, contractor is entitled to pay- 
ment of contract price unless actual 
damages were sustained by Govt. as 
result of delay. 9 C. G. 65, overruled _- 


Damage to public buildings. See Public 
Budilings. 


Excessive—contractor’s undue delay— 
where, under contract containing liqui- 
dated damage provision for delay in de- 
livery, contractor defaulted in meeting 
shipping schedule, thereby resulting in 
accrual of liquidated damages in amount 
in excess of contract price, there is no 
legal basis for remitting any part of 
liquidated damages that accrued to 
Govt. in accordance with liquidated 
damage provision, which was made part 
of contract to serve as only practical 
measure of compensation to Govt. for 
damage incident to delay in delivery -_._. 

Liquidated: 

Absence of provision excusing delay— 
under demolition and restoration con- 
tract providing for assessment of liqui- 
dated damages for delay in perform- 
ance, but not containing any provision 
for excusing contractor for delays in 
performance for any cause, adverse 
and inclement weather conditions 
causing delay in performance—being 
merely part of general hazard assumed 
by contractor in connection with } er- 
formance of contract—may not be re- 
garded as so abnormal, extraordinary, 
or unusual as to constitute ‘act of 
God” so as to relieve contractor from 
its contractual obligation to pay 
Govt. liquidated damages for delay in 
performance. 
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Delays—unusual weather conditions— 
absence of provision excusing delay— 
under demolition and restoration con- 
tract providing for assessment of liqui- 
dated damages for delay in perform- 
ance, but not containing any provision 
for excusing contractor for delays in 
performance for any cause, adverse 
and inclement weather conditions 
causing delay in performance—being 
merely part of general hazard assumed 
by contractor in connection with per- 
formance of contract—may not be re- 
garded as so abnormal, extraordinary, 
or unusual as to constitute “‘act of 
God” so as to relieve contractor from 
its contractual obligation to pay Govt. 
liquidated damages for delay in per- 
formance Sok au 

Default. See Contracts, damages. 

Deliveries—delays—damage assessments. 
See Contracts, damages. 

Domestic products. See Contracts, foreign 
products. 

Duration: 
For period of years: 

Automatic yearly renewal: 

Inclusion of provision in Post Office 
Dept. contracts for storage and 
servicing of Govt.-owned trucks 
which would automatically renew 
contracts from year to year unless 
sooner terminated by Govt. must be 
regarded as objectionable in that no 
compliance would be had, after first 
year, with advertising for bids re- 
quirements of sec. 3709, R. 8., as 
amended 

In view of terms of secs. 3732 and 3679, 
R. S., as amended, which, in effect, 
prohibits involvement of Govt. in 
any contract or obligation beyond 
extent and availability of existing 
appropriations unless otherwise au- 
thorized by law, there may not be 
included in Post Office Dept. con- 
tracts for storage and servicing of 
Govt.-owned trucks provision which 
would automatically renew cortracts 
from year to year unless sooner ter- 
minated by Govt 

Exchanges: 
Old or used equipment, etc.: 

See, also, related heading: Sales, old or 
used equipment, etc., sold in purchasing 
new. 

Cash as well as trade-in allowance quo- 
tation requirements—in light of sec. 
16, act of Aug. 2, 1946, prohibiting pur- 
chase of any passenger motor vehicle 
at cost, including value of any vehicle 
exchanged, in excess of that specified 
in any appropriation, purchase con- 


tracts should be entered into only after 
securing competitive bids pursuant to 
sec. 3709, R. S., as amended, which 
bids should show separately trade-in 
allowance offered—reasonableness of 
which should be established by re- 
questing cash bids on proposed trade- 
ins, or by other evidence—and where 
more than one used vehicle is to be 
traded in, contraét should be sup- 
ported by detailed administrative 
statement showing reason therefor ___- 
Exchange of more than one piece when 
acquiring only one new: 

Award made pursuant to bid consist- 
ing of exchange allowance on five 
used Govt. cameras toward purchase 
of one new camera under authority 
of sec. 8, administrative expense 
statute of Aug. 2, 1946, constitutes 
binding contract contemplating not 
only exchange of camera equipment 
but also exchange of cash for any 
difference between purchase price 
and trade-in allowance, amount of 
such difference, when trade-in allow- 
ance is greater than purchase price, 
being for crediting to misc. receipts 
under applicable provisions of Sur- 
plus Property Act of 1944. _._....__- 

Where, in exchange of equipment un- 
der provisions of sec. 8, administra- 
tive expense statute of Aug. 2, 1946, 
five used cameras are exchanged for 
new camera, which camera actually 
is inreplacement of but one of five old 
cameras, difference between value 
of replaced camera and purchase 
price of new one is for charging 
against applicable appropriation and 
for crediting to misc. receipts in ac- 
cordance with provisions of Surplus 
Property Act of 1944 

Exchanges in connection with procure- 
ment of Govt. manufactured articles— 
under sec. 8, administrative expense 
statute of Aug. 2, 1946, authorizing 
application of proeceds of sale of used 
vehicles, equipment, etc., in connec- 
tion with purchase of new similar 
items, there is no authority for Dept. of 

Army to apply proceeds of sale or ex- 

change of obsolete, unserviceable, or 

unsuitable tank tracks and other spare 
parts for combat military vehicles 
toward procurement of new similar 
equipment manufactured by Army 
Ordnance arsenals 
Multiple exchanges in single purchase— 

in light of sec. 16, act of Aug. 2, 1946, 

prohibiting purchase of any passenger 

motor vehicle at cost, including value 
of any vehicle exchanged, in excess of 
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CONTRACTS— Continued. 


Exchanges—Continued. 
Old or used equipment, ete.—Continued. 
that specified in any appropriation, 
purchase contracts should be entered 
into only after securing competitive 
bids pursuant to sec. 3709, R. S., as 
amended, which bids should show 
separately trade-in allowance offered— 
reasonableness of which should be 
established by requesting cash bids on 
proposed trade-ins, or by other evi- 
dence—and where more than one used 
vehicle is to be traded in, contract 
should be supported by detailed ad- 
ministrative statement showing reason 
ED ceneuemmineeniGheeemns 
Trade-in value disposition: 

Award made pursuant to bid consist 
ing of exchange allowance on five 
used Govt. cameras toward purchase 
of one new camera under authority 
of sec. 8, administrative expense stat- 
ute of Aug. 2, 1946, constitutes bind- 
ing contract contemplating not only 
exchange of camera equipment but 
also exchange of cash for any differ- 
ence between purchase price and 
trade-in allowance, amount of such 
difference, when trade-in allowance 
is greater than purchase price, being 
for crediting to misc. receipts under 
applicable provisions of Surplus 
Property Act of 1944...............- 

Where, in exchange of equipment 
under provisions of sec. 8, adminis- 
trative expense statute of Aug. 2, 
1946, five used cameras are exchanged 
for new camera, which camera ac- 
tually is in replacement of but one of 
five old cameras, difference between 
value of replaced camera and pur- 
chase price of new one is for charging 
against applicable appropriation and 
for crediting to misc. receipts in 
accordance with provisions of Sur- 
plus Property Act of 1944........... 


Foreign products: 
Particular preduct exemptions—articles 
manufactured abroad from materials 
solely produced abroad—exception in 
sec. 2, act of Mar. 3, 1933 (“Buy Ameri- 
ean Act’), permitting procurement of 
all articles manufactured from materials 
which are not produced in U. 8. in suffi- 
cient and reasonably available commer- 
cial quantities and of satisfactory quality, 
extends to articles manufactured abroad 
as well as to those manufactured in U. 8., 
and, therefore, foreign product purchase 
restriction of said act does not prohibit 
purchase from foreign manufacturers of 
corkboard manufactured entirely from 
bark of tree which does not grow in U. S. 
17 C. G, 244, overruled 
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Foreign products—Continued. 

Procurements under foreign aid program. 
See Purchases, foreign aid program. 

Freight charges—shipment from other than 
specified point—Government’s increased 
cost liability—issuance of change order at 
request, and for con venience, of contractor, 
authorizing shipment of certain materials 
on Govt. bill of lading from place other 
than f. o. b. shipping point designated in 
contract with stipulation that all other 
terms and conditions of contract remain 
unchanged, is not to be regarded as im- 
posing liability on Govt. for additional 
freight costs resulting therefrom, notwith- 
standing fact that destination point was 
undetermined at time of issuance of change 


Gasoline and oil—procurement without re- 
gard to fiscal year basis—word “fuel” as 
used in act of June 30, 1921, making excep- 
tion to fiscal year appropriation limitation 
restrictions of sec. 3679, R. 8., as amended, 
by authorizing Sec. of War to enter into 
contracts and to incur obligations for fuel 
in sufficient quantities to meet require- 
ments for one year without regard to cur- 
rent fiscal year, may be regarded as includ- 
ing gasoline and petroleum fuel products, 
so that procurements of such products 
may be made under contracts entered 
into without regard to fiscal year basis___. 

Increased costs: 

Administrative settlement of equitable 
claims under act of Aug. 7, 1946. See 
Claims, war contractors. 

Change orders: 

Expenses incurred during period of 
delay—price adjustments as preclud- 
ing claims for additional amounts— 
where construction contract reserved 
to Govt. right to make reasonable 
changes in work due to discovery of 
subsurface conditions differing mate- 
tially from those shown in original 
plans and specifications for which 
equitable adjustment in contract price 
based on unit bid prices and extension 
of time for performance thereof would 
be allowed, but not entitling con- 
tractor to damages on account of delays 
by Govt., contractor is not entitled to 
be paid additional compensation solely 
for delay incident to such changes 
beyond that allowed in change orders 
which were accepted by contractor as 
being satisfactory...............-..... 

Increased freight cost liability— issuance 
of change order at request, and for con- 
venience, of contractor, authorizing 
shipment of certain materials on Govt. 
bill of lading from place other than 
f. o. b. shipping point designated in 
contract with stipulation that al! other 
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CONTRACTS—Continued. 

Increased costs—Continued. 

Change orders—Continued. 

terms and conditions of contract re- 
main unchanged, is not to be regarded 
as imposing liability on Govt. for 
additional freight costs resulting there- 
from, notwithstanding fact that destin- 
ation point was undetermined at time 
of issuance of change order............ 

Taxes. See Tares. 

Labor stipulations—convict labor prohibi- 
tion—applicability—contracts not involv- 
ing employment of labor: Neither restric- 
tion in sec. 1, act of Feb. 23, 1887, against hir- 
ing or contracting out of labor of Federal 
prisoners, nor provisions of E. O. No. 
325A, prohibiting employment of persons 
undergoing sentences of imprisonment at 
hard labor imposed by States in per- 
formance of contracts involving employ- 
ment of labor, render invalid contract with 
State prison industry for furnishing 
finished articles, which contract did not 
necessarily involve employment of labor in 
performance 

Leases. See Leases. 

Mistakes—bids. See Bids, mistakes. 

Modification: 

Bid mistakes. See Bids, mistakes. 

Partial payment purposes—surety’s con- 
sent necessity—notwithstanding ad- 
vance payment prohibition of sec. 3648, 
R. 8., development and construction 
contract containing recapture provision 
permitting Govt., at its option, to pur- 
chase machine developed in connection 
with construction work may be modified 
so as to permit immediate partial pay- 
ment for uncompleted machine upon 
contractor’s relinquishing title to Govt. 
free of all encumbrances, where surety’s 
consent will be secured under sufficient 
bond, provided modifying instrument 
requires contractor to be responsible 
absolutely—not as mere bailee—while 
equipment remains in his possession -- -- 

Open-market purchases. See Advertising. 

Payments: 

Partial: 

Title passing requirement—notwith- 
standing advance payment prohibi- 
tion of sec. 3648, R. 8., development 
and construction contract containing 
recapture provision permitting Govt., 
at its option, to purchase machine 
developed in connection with con- 
struction work may be modified so as 
to permit immediate partial payment 
for uncompleted machine upon con- 
tractor’s relinquishing title to Govt. 
free of all encumbrances, where 
surety’s consent will be secured under 
sufficient bond, provided modifying 
instrument requires contractor to be 
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Payments—Continued. 

Partial—Continued. 
responsible absolutely—not as mere 
bailee—while equipment remains in 


Uncompleted equipment developed in 
connection with construction work— 
contractor’s absolute responsibility— 
notwithstanding advance payment 
prohibition of sec. 3648, R. 8., de- 
velopment and construction contract 
containing recapture provision per- 
mitting Govt., at its option, to pur- 
chase machine developed in connection 
with construction work may be modi- 
fied so as to permit immediate partial 
payment for uncompleted machine 
upon contractor’s relinquishing title 
to Govt. free of all encumbrances, 
where surety’s consent will be secured 
under sufficient bond, provided 
modifying instrument requires con- 
tractor to be responsible absolutely— 
not as mere bailee—while equipment 
remains in his possession...........- 
Set-off. See Set-Of. 
Personal services. See Personal Services. 
Price: 

Adjustment—taxes. See Tazes. 

Tax inclusion. See Tazes. 
Re formation: 

See, also, Bids, mistakes. 

Rental agreements. See Rental Agree- 
ments, Government personalty, reforma- 
tion. 

Renegotiation—set-off of excessive profits. 

See Set-Off. 

Sales of Government property. See Sales. 
Specifications—bond requirements. See 

Bonds. 

War contractors’ equitable claims for losses. 

See Claims, war contractors. 

COST-OF-LIVING ALLOWANCE: 
Foreign service: 

Inclusion in lump-sum leave payments— 
payment of any allowances to employees 
stationed in foreign areas pursuant to 
authority in sec. 207, Independent 
Offices Appro. Act, 1949, as amended, 
is to be regarded as ‘“‘additional com- 
pensation’’ and properly is for considera- 
tion in computing lump-sum leave pay- 
ments under act of Dec. 21, 1944, even 
though such allowances be denominated 
as “foreign post differential,’ ‘“Terri- 
torial post differential,”’ and ‘Territorial 
cost-of-living allowance’’_...........-..-- 

Post and special post allowances—perma- 
nency of assignment requirement— 
employees stationed in foreign areas who 
are subject to sec. 204, Independent 
Offices Appro. Act, 1949, providing for 
payment of living quarters allowances 
and cost-of-living allowances authorized 
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Continued. 

Foreign service—Continued. 
by act of June 26, 1930, and sec. 901 (2), 
Foreign Service Act of 1946, respectively, 
may be granted quarters, post, special 
post, transfer, and separation allowance 
which are specifically authorized by 1930 
act and said sec. 90] (2), provided foreign 
posts of duty actually represent em- 
Ployees’ permanent stations during 
period of their assignment for seasonal 
periods of from two to six months.. ___- 

Reduction during family’s absence from 
station—temporary absence of wife and/ 
or dependents of employee from his 
foreign post of duty where residence had 
been established temporarily and to 
which return is contemplated need not 
be considered as constituting change in 
employee's “family status’ within mean- 
ing of Standardized Govt. Civilian Al- 
lowance Regs. such as would affect his 
authorized post or cost-of-living allow- 
ance, in absence of administrative 
determination that change in such 
status actually occurred. Cf. 26 C. G. 

Separation allowance—permanency of as- 
signment requirement—employees sta- 
tioned in foreign areas who are subject 
to sec. 204, Independent Offices Appro. 
Act, 1949, providing for payment of 
living quarters allowances and cost-of- 
living allowances authorized by act of 
June 26, 1930, and sec. 901 (2), Foreign 
Service Act of 1946, respectively, may be 
granted quarters, post, special post, 
transfer, and separation allowances 
which are specifically authorized by 
1930 act and said sec. 901 (2), provided 
foreign posts of duty actually represent 
employees’ permanent stations during 
period of their assignment for seasonal 
periods of from two to six months.___..- 

Transfer allowance—permanency of as- 
signment requirement—employees sta- 
tioned in foreign areas who are subject 
to sec. 204, Independent Offices Appro. 
Act, 1949, providing for payment of 
living quarters allowances and cost-of- 
living allowances authorized by act of 
June 26, 1930, and sec. 901 (2), Foreign 
Service Act of 1946, respectively, may 
be granted quarters, post, special post, 
transfer, and separation allowances 
which are specifically authorized by 
1930 act and said sec. 901 (2), provided 
foreign posts of duty actually represent 
employees’ permanent stations during 
period of their assignment for seasonal 
periods of from two to six months 

Voucher forms and procedure—Circ. 
Letter B-45107, Jan. 4, 1949____. 
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‘COST-OF-LIVING ALLOWANCE— Page ; COURTS: 
District: 


District of Columbia: 
Employees of Com. on Mental Health— 
compensation increases under Postal 
Rate Revision and Federal Employees 
Salary Act—provisions of sec. 304, 
Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, excluding 
employees “in or under the municipal! 
government of the District of Colum- 
bia’ from benefits of salary increase 
provisions of act, do not preclude 
payment of salary increases to em- 
ployees of Com. on Mental Health, 
Dist. Ct. of U. 8. for Dist. of Col., 
which functions solely as adjunct of 
court under judicial branch of Govt., 
even though salary payments are made 
from funds appropriated by Dist. of 
Col. Appro. Act, 1949 Gaicilbsibice 
Employees of Office of Probation Offi- 
cer—compensation increases under 
Postal Rate Revision and Federal Em- 
ployees Salary Act—provisions of sec. 
304, Postal Rate Revision and Federal 
Employees Salary Act of 1948, exclud- 
ing employees “‘in or under the munici- 
pal government of the District of Co- 
lumbia’’ from benefits ofsalary increase 
provisions of act, do not preclude pay- 
ment of salary increases to employees 
of Office of Probation Officer, Dist. 
Ct. of U. S. for Dist. of Col., which 
functions solely as adjunct of court 
under judicial branch of Govt., even 
though salary payments are made 
from funds appropriated by Dist. of 
Col. Appro. Act, 1949 hs allie asi 
Employees of Office of Register of Wills 
and Clerk of Probate Court—com- 
pensation increases under Postal 
Rate Revision and Federal Employees 
Salary Act—provisions of sec, 304, 
Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, excluding 
employees ‘‘ir or under the municipal 
government of the District of Colum- 
bia” from benefits of salary increase 
provisions of act, do not preclude pay- 
ment of salary increases to employees 
of Office of Register of Wills and Clerk 
of Probate Court, unit of Dist. Ct. 
of U. S. for Dist. of Col. which is part 
of judicial branch of Govt 


Judges—travel by privately owned auto- 


mobile. See Mileage, travel by privately 
owned automobile. 


Jurors: 


Fees—Federal employees serving in State 
courts—jury service for fractional work- 
day—under sec. 3, act of June 29, 1940, 
amounts received by employees for jury 
service in State courts are required to be 
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COURTS—Coatinued,. 
Jurors—Continued. 


credited against their compensation 
only where performance of jury service 
necessitates absence from official duty, 
so that, in determining credit which 
should be made against compensation 
of employee who is absent from duty 
for fractional day on account of such 
jury duty, amount received for jury 
service rendered on that day should be 
multiplied by fraction of day—computed 
to nearest hour—that employee was 
absent from duty on court leave-.....-- 
Traveling expenses. See Subsistence, 
surors; Traveting Expenses, jurors. 
Marshals. See Marshals. 
Official reporters: 
Fee basis employment as notary public: 
Employment of salaried court reporter 
in his capacity as notary public under 
State appointment to perform services 
in taking depositions in Federal Govt. 
proceedings on fee basis, as distin- 
guished from time basis, may not be 
regarded as violating restrictions 
against holding of more than one office 
within meaning of sec. 2, act of July 31, 
1894, nor does such employment con- 
stitute violation of dual compensation 
restriction of sec. 6, act of May 10, 1916, 
as amended ; dihiine tne 
In absence of Federal statutes fixing fees 
and compensation of notaries public 
and other State officials for services 
rendered in taking depositions for use 
in Federal Govt. proceedings, salaried 
court reporter appointed under author- 
ity of 28 U. 8. C. 9a (c) who performs 
such services in his capacity as notary 
public, State appointment, and not by 
virtue of his status as court reporter, 
may be allowed compensation pre- 
scribed by State statute for notarial 
services on fee basis, as distinguished 
from time basis, rather than at rates 
approved by Judicial Conference. --_. 
Transcript fees—temporary reporters— 
court reporters appointed for temporary 
service not exceeding three months, in 
accordance with sec. 5a, Judicial Code, 
and compensated on per diem basis for 
time actually spent in taking testimony 
at rates fixed by Judicial Conference of 
Senior Circuit Judges, may be paid 
otherwise proper fees for transcripts 
furnished upon request of judge of court - 
Status of courts martial generally—although 
court martial is not court in full sense of 
term, or as same is understood in civil 
phraseology, its proceedings are judicial in 
nature and it is recognized that attendance 
of witnesses whose testimony may be 
material to proper disposition of case on 
trial is essential part of their operation... 
Witnesses. See Witnesses. 
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Fines and forfeitures: 
Civilians subject to military court-martial 
jurisdiction: 
Compensation withholding—act of Feb. 
24, 1931, prohibiting withholding of 
earned pay, salary, or emolument of 
any civil employee removed for cause 
except for indebtedness to U. 8. does 
not limit or restrict authority of 
military tribunals in imposing 
sentences in court-martial cases 
involving infractions of Articles of 

War by civil personnel who are 

without territorial jurisdiction of U.8., 

so that court-martial sentence imposed 

under article (2) (d) Articles of War 
which required former employee 
serving in European Theater ‘‘to 
forfeit all pay and allowances due or to 
become due”’ will not be questioned - - 
Lump-sum leave payment withholding— 
term “allowances,” when used in 
connection with court-martial sen- 
tences involving forfeitures of pay and 
allowances of civil personnel subject 
to military law and properly under 
jurisdiction of military tribunals, is to 
be regarded as including a lump-sum 
leave payment due upon separation 
under act of Dec. 21, 1944, and, there- 
fore, withholding of such lump sum 
from former employee pursuant to 
court-martial sentence directing for- 
feiture of all pay and allowances due 
or to become due will be considered 
as having been correct.._..........._. 
Status generally—although court martial is 
not court in full sense of term, or as same 
is understood in civil phraseology, its pro- 
ceedings are judicial in nature and it is 
recognized that attendance of witness 
whose testimony may be material to proper 
disposition of case on trial is essential part 
of their operation _---_- 
Witnesses. See Witnesses. 
DAMAGES: 
See Bidders, deposits; Contracts, damages; 
Property, public, damage, loss, or destruction. 
DAYLIGHT SAVING TIME: 
See Time, daylight saving. 
DEATH GRATUITIES: 
See Gratuities. 
DECISIONS: 
See General Accounting Office, decisions. 
DELEGATION OF AUTHORITY: 
Administrative officers: 
Further delegation by one delegated: 
Newspaper advertising: 

While par. 5 (a), Gen. Regs. No. 109, 
as presently constituted, is correct 
in stating that basic authority to 
authorize newspaper advertising 
delegated by head of department to 
subordinate officials pursuant to 
sec. 12 (3), administrative expense 


781 


Page 


316 


316 








782 


INDEX DIGEST 


DELEGATION OF AUTHORITY— Page | DEPARTMENTS AND ESTABLISH- Page 


Continued. 

Administrative officers—Continued. 

Further delegation by one delegated—Con. 
Newspaper advertising—Continued. 

statute of Aug. 2, 1946, may not be 
redelegated, subordinate official to 
whom such basic authority was del- 
egated may assign to others admin- 
istrative duties necessary to accom- 
plish advertising authorized, and 
said par. will be amended accord- 
Gen. Regs. 109—Rev., Jan. 17, 1949. _- 
Newspaper advertising: 

In general—Gen. Regs. 109—Rev., Jan. 

Necessary administrative duties—w hile 
par. 5 (a), Gen. Regs. No. 109, as pres- 
ently constituted, is correct in stating 
that basic authority to authorize news- 
paper advertising delegated by head 
of department to subordinate officials 
pursuant to sec. 12 (3), administrative 
expense statute of Aug. 2, 1946, may 
not be redelegated, subordinate official 
to whom such basic authority was del- 
egated may assign to others adminis- 
trative duties necessary to accomplish 
advertising authorized, and said par. 
will be amended accordingly 

DEMOTION: 

See Compensation, initial salary rates; Com- 
pensation, reduction; Officers and Employ- 
ees, reduction in rank. 

DEPARTMENTS AND ESTABLISH- 
MENTS: 

Administrative officers—authority—delega- 
tion of. See Delegation of Authority. 

Heads—authority—delegation of. See 
Delegation of Authority, administrative 
officers. 

Parcel post shipments—Circ. Letter B- 
72295, Jan. 5, 1949 

Services bet ween: 
Appropriation transfers. See Appropria- 

tions, transfers, between departments and 

establishments. 
Furnishing of space, utilities, etc., in 
public buildings: 

Maintenance and operation. See Public 
Buildings, maintenance, operation, pro- 
tection, etc. 

Payment of rent: 

Corporations within Dept. of Agricul- 
ture—under sec. 306, Govt. Corps. 
Appro. Act, 1948, requiring wholly 
owned Govt. corporations occupy- 
ing space in public office buildings to 
pay rental therefor, corporations 
within Dept. of Agriculture occupy- 
ing space in buildings assigned to 
that Dept. and under jurisdiction of 
Public Buildings Adm. are required 
tn pay rental for such space from and 


MENTS— Continued. 
Services bet ween—Continued. 

Furnishing of space, utilities, etc., in 

public buildings— Continued. 

Payment of rent—Continued. 

after July 30, 1947, effective date of 
act, even though said corporations 
owned no office buildings which 
were transferred to U. 8. pursuant 
to sec. 306 and had not included in 
their budget estimates provision for 
op a nna toeeetaee 
Rental as limited to cost of mainte- 
nance, upkeep, etc.—under sec. 306, 
Govt. Corps. Appro. Act, 1948, 
requiring wholly owned Govt. cor- 
porations occupying space in public 
office buildings at seat of govt. to pay 
rental thereon as determined by 
Federal Works Administrator, in- 
cluding “all cost of maintenance, 
upkeep, and repair,” such rental is 
not limited to cost of maintenance, 
upkeep, and repair, but is in addi- 
tion to bare or net rental which is 
merely charge for use of space 

Loan of personnel.—See Details. 

Services for other than Federal agencies— 
statutory authorization necessity—federal 
agencies may not make use of appropriated 
funds to manufacture products or materials 
for, or otherwise supply services to, private 
parties, in absence of specific authority 
scetinccinaatenenepastrosinscvece 

DEPOSITIONS: 

Fees: 

As being controlled by State statutes—in 
absence of Federal statutes fixing fees 
and compensation of notaries public and 
other State officials for services rendered 
in taking depositions for use in Federal 
Govt. proceedings, salaried court re- 
porter appointed under authority of 28 
U. 8. C. 9a (c) who performs such serv- 
ices in his capacity as notary public, 
State appointment, and not by virtue 
of his status as court reporter, may be 
allowed compensation prescribed by 
State statute for notarial services on fee 
basis, as distinguished from time basis, 
rather than at rates approved by Judicial 
CE cnicnnnnemeounsenastp=neeance 

Salaried court reporter also serving as 

notary public: 

Employment of salaried court reporter 
in his capacity as notary public under 
State appointment to perform services 
in taking depositions in Federal Govt. 
proceedings on fee basis, as distin- 
guished from time basis, may not be 
regarded as violating restrictions 
against holding of more than one office 
within meaning of sec. 2, act of July 31, 
1894, nor does such employment con- 
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DEPOSITONS— Continued. 
Fees—-Continued. 
Salaried court reporter also serving as 
notary public—Continued. 
stitute violation of dua] compensation 
restriction of sec. 6, act of May 10, 1916, 
i ee ee ee ee 
In absence of Federal statutes fixing fees 
and compensation of notaries public 
and other State officials for services 
rendered in taking depositions for use 
in Federal Govt. proceedings, salaried 
court reporter appointed under author- 
ity of 28 U. 8. C. 9a (c) who performs 
such services in his capacity as notary 
public, State appointment, and not by 
virtue of his status as court reporter, 
may be allowed compensation pre- 
scribed by State statute for notarial 
services on fee basis, as distinguished 
from time basis, rather than at rates 
approved by Judicial Conference 


DEPOSITS: 


Bidders. See Bidders, deposits. 


DETAILS: 


Military, naval, etc., personnel: 
Civilian duty: 
Travel, etc., expense reimbursement: 

Applicability of travel, subsistence, 
ete., allowances for military, etc., 
personnel—com missioned officer of 
Coast and Geodetic Survey travel- 
ing for civilian agency may be paid 
per diem only at rates provided for 
by sec. 12, Pay Readjustment Act of 
1942, as amended, and administra- 
tive regulations issued pursuant 
thereto, and not at rates paid civilian 
employees for such travel, even 
though officer’s travel expenses are 
properly chargeable to funds which 
have been transferred from civilian 
agency appropriation to employing 
Nats a Se 
Embassy, legation, etc., duty—en- 
listed Navy and Marine Corps per- 
sonnel assigned to custodial duties 
at embassies, legations, or consulates 
under sec. 562, Foreign Service Act 
of 1946, are not Foreign Service em- 
ployees on whose account subsist- 
ence and quarters allowances may 
be charged to current appropriation 
for ‘Living and quarters allowances, 
Foreign Service”; however, such 
allowances, not in excess of those 
payable under laws and regulations 
applicable to Navy and Marine 
Corps, may be regarded as “‘neces- 
sary expenses of the Foreign Service”’ 
and, as such, are chargeable to cur- 
rent appropriation for “Salaries and 
expenses, Foreign Service” 
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DETAILS—Continued. 


Military, naval, etc., personnel—Continued. 
Civilian duty—Continued. 
Travel, etc., expense reimbursement— 
Continued. 

Extra-fare plane and train use— 
Director of Selective Service, as 
“head of the agency concerned,” 
may authorize, pursuant to sec. 10, 
act of Mar. 3, 1933, as amended, use 
of eytra-fare planes and trains in con- 
nection with official travel per- 
formed by officers of armed forces 
detailed to Selective Service System, 
when exigencies of service require 
use of such accommodations or 
when lowest first-class accommda- 
tions are not available, to same ex- 
tent as heads of military depts. from 
which officers are detailed huve such 
authority under said act__._...____- 

Superior accommodation use—Direc- 
tor of Selective Service, as “head of 
the agency concerned,’’ May author- 
ize, pursuant to sec. 10, act of Mar. 3, 
1933, as amended, use of superior 
accommodations in connection with 
official travel performed bry officers of 
armed forces detailed to Selective 
Service System, when exigencies of 
service require use of such accommo- 
dations or when lowest first-class ac- 
commodations are not available, to 
same extent as heads of military 
depts. from which officers are de- 
tailed have such authority under 
CD Weis EA SEE 


DEVICES: 
Labor-saving—typewriters. See Typevvrit- 


ers. 


DISBURSING OFFICERS AND 


AGENTS: 

Accounts—Internal Revenue Service—ad- 
ministrative examination—Gen. Regs. 30, 
Supp. 1, Mar. 21, 1949. - h 


DISCHARGES AND DISMISSALS: 


See, also, Compensation. 
Bad conduct discharge subsequently 
changed to discharge under honorable 
conditions—enlistment allowance entiile- 
ment—correction of Navy enlisted man’s 
record by Board for Correction of Naval 
Records, established pursuant to sec. 207, 
Legislative Reorganization Act of 1946, to 
show change in type of discharge from bad 
conduct discharge to discharge under hon- 
orable conditions, does not authorize upon 
reenlistment within three months of dis- 
charge, payment of enlistment allowance 
provided by fourth paragraph of sec. 10, 
Pay Readjustment Act of 1942, as amended, 
for every “‘honorably discharged”’ enlisted 
man who reenlists within three months 
from date of his discharge 
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DISTRICT OF COLUMBIA: 


Employees: 

Initial salary rates. See Compensation, 
initial salary rates, transfer, promotion, 
demotion, reinstatement, etc., in general. 

Office of Recorder of Deeds. See District 
of Columbia, Recorder of Deeds. 

Part time personnel—schoel vacation pe- 
ried effect on compensation—part time 
physicians of Dist. of Col. Health Dept. 
who hold permanent appointments for 
part time services with compensation 
based upon proportionate part of classi- 
fied salary rate for fulltime services are 
to be regarded as entitled to be paid 
stated part time campensation for each 
regularly scheduled workday through- 
out calendar year that they are available 
for duty with Board of Education, not- 
withstanding fact that their duties may 
be lessened materially by school vacation 

Police—retirement—annuities—entitlement 
to equalization pension benefit increases— 
retired members of U. 8. Secret Service 
receiving retirement benefits from police- 
men and firemen relief fund, Dist. of Col., 
are entitled, by virtue of pension equaliza- 
tion provisions of act of Feb. 17, 1923, to 
increase in pension benefits on account of 
increase in pay which active members of 
service received as result of enactment of 

Postal Rate Revision and Federal Em- 

ployees Salary Act of 1948; however, since 

members of White House and U. 8S. Park 
police forces did not receive increase in 
compensation by reason of enactment of 

1948 salary act, there is no basis under 1923 

act for paying retired members of such 

forces increase in pension benefits... ...... 

Recorder of Deeds—employees—compensa- 
tion increases under Postal Rate Revision 
and Federal Employees Salary Act—sec. 

304, Postal Rate Revision and Federal 

Employees Salary Act of 1948, excluding 

employees ‘‘in or under the municipal gov- 

ernment of the District of Columbia’”’ from 
benefits of salary increase provisions of act, 
is applicable to employees of Office of Re- 
corder of Deeds, whose funds are appro- 
priated out of general fund of Dist. of Col. 
and whose duties, concerned solely with 
functions relating to Dist. of Col., have 
not been placed in or under any other 
branch of Federal Govt_................-. 

Redevelopment Land Agency: 

Members: 

Maximum service requirement for per 
diem purposes—under provisions of 
sec. 4 (a), Dist. of Col. Redevelopment 

Act of 1945, members of Dist. of Col. 
Redevelopment Land Agency who 
hold no other salaried public position 
may be paid per diem of $20 for each 
day of service at meetings or on work 
of Agency rendered subsequent to their 


Page | DISTRICT OF COLUMBIA—Con. 


498 


INDEX DIGEST 





Redevelopment Land Agency—Continued, 
Members—C ontinued. 
appointment and after effective date 
of act, even though less than eight 
hours of service per day are rendered 
and such service is rendered prior to 
creation of the trust fund authorized 
by sec. 16 (b) of said act from which 
such payments are to be made__._... 
Rendition of service prior to trust fund 
establishment—under provisions of 
sec. 4 (a), Dist. of Col. Redevelopment 
Act of 1945, members of Dist. of Col. 
Redevelopment Land Agency who 
hold no other salaried public position 
may be paid per diem of $20 for each 
day of service at meetings or on work 
of Agency rendered subsequent to 
their appointment and after effective 
date of act, even though less than eight 
hours of service per day are rendered 
and such service is rendered prior to 
creation of the trust fund authorized 
by sec. 16 (b) of said act from which 
such payments are to be made_.._...- 
Typewriter purchases—applicability of pur- 
chase prohibition, in general — provisions 
of Treasury Dept. Appro. Act, 1949, 
prohibiting during fiscal year 1949 pur- 
chase of new typewriting machines from 
funds appropriated by any act, are appli- 
cable to government of Dist. of Col., so 
that appropriated funds of Dist. of Col. 
may not be considered as available for pro- 
curement of new typewriting machines for 
its administrative offices, even though op- 
erating funds appropriated to Dist. for 
most part may consist of revenues of Dist. 


ECONOMIC COOPERATION AD- 


MINISTRATION: 
Local currency deposit requirement: 

Administrative expenses generally —provi- 
sions of sec. 115 (b) (6), Economie Coop- 
eration Act of 1948, requiring participat- 
ing countries to make local currency 
deposits in amounts commensurate with 
value of commodities or services fur- 
nished under act, are applicable with 
respect to technical information and 
assistance furnished pursuant to sec. 111 
(a) (3) thereof prior to passage of act of 
Apr. 19, 1949, amending 1948 act so as to 
permit Adm., in his discretion, to waive 
deposit requirement with respect to 
furnishing of such technical information 
and assistance; however, such deposits 
need not be required in connection with 
administrative expenses of program... - 

Technical information and assistance— 


provisions of sec. 115 (b) (6), Economic 
Cooperation Act of 1948, requiring par- 
ticipating countries to make local cure 
rency deposits in amounts commensurate 
with value of commodities or services 
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ECONOMIC COOPERATION AD- Page | FEES—C ontinued. 


MINISTRATION— Continued. 

Local currency deposit requirement—Con. 
furnished under act, are applicable with 
respect to technical information and 
assistance furnished pursuant to sec. 111 
(a) (3) thereof prior to passage of act of 
Apr. 19, 1949, amending 1948 act so as to 
permit Adm., in his discretion, to waive 
deposit requirement with respect to fur- 
nishing of such technical information 
and assistance; however, such deposits 
need not be required in connection with 
administrative expenses of program 

ELECTRICITY: 

Government sales: 

Disposition of proceeds—if it be ad- 
ministratively determined by Bur. of 
Mines that it would be in Govt.’s in- 
terests to operate Govt.-owned electric 
generating plant at its capacity, any 
surplus electricity resulting therefrom 
may be disposed of by sale to private 
activity; however, under sec. 3618, R. 
S., credits accruing to Bur. through 
payment by purchaser of invoices for 
materials, supplies, ete., used in plant’s 
operation—as distinguished from direct 
money payments—may not be used 
without making corresponding transfers 
from Bureau’s appropriated funds into 
Treasury as misc. receipts 

General rule: 

If it be administratively determined by 
Bur. of Mines that it would be in Govt.’s 
interests to operate Govt.-owned elec- 
tric generating plant at its capacity, 
any surplus electricity resulting there- 
from may be disposed of by sale to 
private activity ein. yc 
Where Govt. agency in course of its 
operations produces electric current 
in excess of its needs, disposition of 
the surplus by sale to non-Govt. 
activity is not legally objectionable_. 
EMPLOYEES: 
See Officers and Employees. 
ENLISTMENT ALLOWANCE: 
See Gratuities, enlistment allowance. 
EQUIPMENT: 

Exchanges. See Contracts, exchanges, old or 
used equipment, etc. 

Sale of old or used equipment in purchasing 
new. See Sales, old or used equipment, 
etc., sold in purchasing new. 

EXCHANGE: 

Old or used equipment, etc. See Contracts, 

erchanges, old or used equipment, etc. 
EXPERTS AND CONSULTANTS: 

See Personal Services, erperts and consult- 

ants, 

FEES: 
Brokerage—shipments cleared through 
foreign customs—transferred employees 
household effects— provided cost of customs 
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broker services be administratively ap- 
proved as necessary and unavoidable ex- 
pense incidental to transportation of em- 
ployee’s household effects upon permanent 
change of station between points outside 
continental U. S., or if it be actually 
established that it is required under foreign 
law that effects be cleared through regular 
customs broker, payment of customs 
brokerage fees may be allowed in ac- 
cordance with segs. 17 and 22, E. O. No. 
9805 as part of authorized transportation 
expense actually and necessarily incurred. 
11 C. G. 297, distinguished.-_._........... 
Commissioners—United States. See Com- 
missioners, United States. 
Depesitions. See Depositions, fees. 
Jurors. See Courts, jurors, fees. 
United States commissioners. See Com- 
missioners, United States, fees. 
Witnesses. See Witnesses, fees. 
FOREIGN AID PROGRAM: 
Local currency deposit requirement: 
Administrative expenses generally—provi- 
sions of sec. 115 (b) (6), Economic Co- 
operation Act of 1948, requiring partici- 
pating countries to make local currency 
deposits in amounts commensurate with 
value of commodities or services fur- 
nished under act, are applicable with 
respect to technical information and 
assistance furnished pursuant to sec. 111 
(a) (3) thereof prior to passage of act of 
Apr. 19, 1949, amending 1948 act so as to 
permit Adm., in his diseretion, to waive 
deposit requirement with respect to 
furnishing of such technical information 
and assistance; however, such deposits 
need not be required in connection with 
administrative expenses of program... 
Technical information and assistance— 
provisions of see. 115 (b) (6), Economic 
Cooperation Act of 1948, requiring par- 
ticipating countries to make local cur- 
rency deposits in amounts commensu- 
rate with value of commodities or serv- 
ices furnished under act, are applicable 
with respect to technical information 
and assistance furnished pursuant to 
sec. 111 (a) (3) thereof prior to passage 
of aet of Apr. 19, 1949, amending 1948 act 
so as to permit Adm., in his discretion, 
to waive deposit requiremeat with re- 
spect to furnishing of such technical in- 
formation and assistance; however, such 
deposits need not be required in connec- 
tion with administrative expenses of 
PROG i LEVERS 
Purchase of commodities at U. S. prevailing 
market price limitation. See Purchases, 
Sereign aid program, U. S. prevailing 
market price limitation. 
FOREIGN PRODUCTS: 
See Purchases, foreign aid program. 
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Vouchers. 
FUNDS: 







FOREIGN SERVICE: 
Detail of military, etc., personnel te. 
generally, Details. 
FOREST SERVICE: 
Expert and consultant employment author- 
ity: 
Maximum compensation payable—maxi- 


See, 


mum compensation limitation pre- 
scribed by sec. 15, administrative ex- 
pense statute of Aug. 2, 1946, with respect 
to procurement of temporary or inter- 
mittent services of ‘‘experts and con- 
sultants,’’ has application to such persons 
employed by Dept. of Agriculture under 
authority of sec. 706 (a), act of Sept. 21, 
1944, and current appropriation for 
salaries and expenses of Forest Service 
as properly come within meaning of 
phrase “experts and consultants”’..-.... 
Physicians employed on temporary basis — 
under provisions of sec. 706 (a), act of 
Sept. 21, 1944, authorizing Dept. of 
Agriculture to employ persons on tem- 
porary basis without regard to Classi- 
fication Act, Forest Service may employ 
physicians without regard to maximum 
compensation limitation prescribed by 
sec. 15, administrative expense statute 
of Aug. 2, 1946, with respect to procure- 
ment of temporary services of ‘‘experts,”” 
provided that types of service required 
of such physicians have been determined 
administratively as not constituting 
Cree: UR is sa ties cieinsnnoe 


FORMS: 


Newspaper advertising procurement, etc.— 
Gen. Regs. 109-Rev., Jan. 17, 1949. _. .__.. 
Purchases and Services Other Than Per- 
sonal—foreign countries—Gen. Regs. 51, 
Supp. 10, Apr. 20, 1049.............-.-.... 
See Vouchers. 


Public—Federa] aid to States. See Staies, 

Federal aid. 

Working: 

Availibility as affected by limitations, 
etc., on use of appropriation from which 
derived—under provisions of sec, 214, 
Independent Offices Appro. Act, 1916, 
making appropriations available for 
expenses of certain committees, boards, 
or other interagency groups, funds made 
available to such groups are available 
solely for purposes for which originally 
appropriated and are available for obliga- 
tion only during period of availability 
of original appropriation, even though 
funds are established in working fund 
accounts as accounting expediency .__... 

Services between department and estab- 
lishments. See Appropriations, trans- 
fers, between departments and esiablish- 
ments. 


FURLOUGHS: 


See Leaves of Absence, without pay. 


Page | GASOLINE AND OIL: 
Contracts.—See Contracts, gasoline and oil. 
GENERAL ACCOUNTING OFFICE: 
Circular Letters: 


226 


742 


735 


365 


INDEX DIGEST 


Cost-of-living, etc., allowances—foreign 
service—voucher forms and procedure — 
a Oe eee 


Parcel post shipment use by Govt. agen- 
cies—B-72295, Jan. 5, 1949 


Decisions: 


Binding effect on administrative agencies, 
in general—every decision rendered by 
G. A. O., whether or not it is included 
in printed volumes of decisions of Comp. 
Gen. of U. S., is binding upon all de- 
partments and agencies of Govt. so far 
as subject matter of decisions is perti- 
nent to matters arising within such 
departments and agencies_-_........._.. 


Effective date postponement—daylight 
saving time effect upon night differen- 
tial—provisions of sec. 301, Federal Em- 
ployees Pay Act of 1945, as amended, 
authorizing payment of night differential 
for work performed between hours of 
6 p. m. and 6 a. m., must be regarded, in 
consonance with act of Mar. 19, 1918, as 
relating to standard time, rather than to 
daylight saving time, of particular time 
zone involved; however, rule to contrary 
stated in 26 C. G. 921 will be followed in 
audit and settlement of accounts up to 
end of any current period during which 
daylight saving time is in effect. See 
27 C. G. 148 


Requests: 

Evidence submission requirements—in 
order for G. A. O. to be in position to 
authorize by decision correction of al- 
legedly erroneous bid after bids have 
been opened, record submitted should 
contain best evidence available con- 
clusively establishing not only exist- 
ence of error, but its nature, how it oc- 
curred, and what bidder actually in- 
tended to bid, however, mere state- 
ment that administrative officials 
themselves are satisfied that error was 
made ordinarily will not suffice....... 


Subordinate officers—mistake in bid 
alleged after contract award—while 
G. A. O. may render decisions directly 
to contracting officers in cases involv- 
ing alleged mistakes in bids when ex- 
igencies of situation would not permit 
of delay in submitting matter through 
proper channels, decision may not be 
rendered to contracting officer with 
respect to allegation of error in bid 
after formal contract had been executed 
and where performance of contract 
work has been under way for some 
time. 16 C. G. 565, distinguished.... 
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GENERAL ACCOUNTING OF- 


FICE—Continued. 

Jurisdiction: 

Compensation—time for making pay- 
ments—time and method of payment of 
amount agreed to be paid under con- 
tracts for nonpersonal services of part 
time and intermittent physicians and 
dentists, in absence of controlling statu- 
tory provision, are not matters with 
which this Office is concerned, but, 
rather, are matters solely between con- 
tracting office and contractor 

Centracts—renegotiation—contract pay- 
ment set-off against excessive profits— 
amounts otherwise due contractor under 
its contracts with Govt. properly may be 
withheld for set-off by G. A. O., by virtue 
of its authority in sec. 236,R. S., as amend- 
ed, against amounts which had been de- 
termined through contract price renego- 
tiation pursuant to Renegotiation Act 
of 1942, as amended, to be due U. S. as 
excessive profits realized under prior 
contracts, even though this Office is not 
specified in said Renegotiation Act as 
one of departments authorized to elimi- 
nate excessive profits by withholding 
amounts otherwise due contractor 

Decisions, in general. See General Ac- 
counting Office, decisions. 

Taxes—income tax withholding—gen- 
erally, withholding tax requirements 
are not for application where there does 
not exist relationship of employer and 
employee, as in case of part time and 
intermittent physicians and dentists 
serving under nonpersonal service con- 
tracts with Public Health Service, 
especially where such contractors also 
furnish their own office space, equip- 
ment, and supplies; however, final 
determination of such matters is prop- 
erly within jurisdiction of Treasury 
Dept., Bur. of Internal Revenue -..-- 

Veterans’ pension or compensation en- 
titlement determinations—administra- 
tor’s decision, Veterans’ Adm., No. 800, 
Dec. 22, 1948, holding that Spanish- 
American War pension may not be paid 
concurrently with retired pay authorized 
under act of June 29, 1948, and that 
retired pay may not be waived pursuant 
to act of May 27, 1944, for purpose of 
receiving compensation or pension from 
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¥FICE—Continued. 


Regulations—Continued. 


Purchases and services in foreign coun- 
tries—forms and procedure—No. 51, 
Supp. 10, Apr. 20, 1949__._.___- 

Revised, amended, or rescinded: 
No. 30, Aug. 15, 1923, rescinded 
No. 86-Rev., June 11, 1937, revised-...._. 
No. 109, Dec. 20, 1946, revised 

Taxes: 

Exemption certificates: 
Accountability record procedure—No. 
86-Rev., Supp. 2, Mar. 1, 1949 
Procurement procedure—N 0. 86- Rev., 
Supp. 2, Mar. 1, 1949 


Settlements: 


Payments by disbursing, etc., officers in 
lieu of: 

Doubtful “carrier” shipments of house- 
hold effects—all cases involving trans- 
portation of household effects upon 
official change of station in which 
there is doubt as to whether move- 
ment was accomplished by “carrier” 
within meaning of that word as used 
in E. O. No. 9805 (such as those in- 
volving use of vehicle either owned or 
rented by employee and driven either 
by himself, his relatives, or hired 
driver), and those cases in which only 
nominal expense is involved, properly 
would be for submitting to this Office 
for settlement accompanied by com- 
plete statement of particular facts 
and circumstances involved, instead 
of being paid administratively 

Nominal expense shipments of house- 
hold effects—all cases involving trans- 
portation of household effects upon 
official change of station in which there 
is doubt as to whether movement was 
accomplished by ‘carrier’ within 
meaning of that word as used in E. O. 
No. 9805 (such as those involving use 
of vehicle either owned or rented by 
employee and driven either by him- 
self, his relatives, or hired driver), and 
those cases in which only nominal ex- 
pense is involved, properly would be 
for submitting to this Office for settle- 
ment accompanied by complete state- 
ment of particular facts and circum- 
stances involved, instead of being paid 
administratively 
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Veterans’ Adm., is conclusive upon this 
Office insofar as it relates to Spanish- 
American War service pension and other 
pensions and compensation administered 
by such Adm. under provisions of sec. 
11, act of Oct. 17, 1940 
Regulations: 

Newspaper, etc., advertising—forms and 

procedure—No. 109-Rev., Jan. 17, 1949.. 


GRATUITIES: 
Clothing. See Clothing. 
Enlistment allowance: 

Correction of records as authorizing pay- 
ment of—correction of Navy enlisted 
man’s record by Board for Correction 
of Naval Records, established pursuant 
to sec. 207, Legislative Reorganization 
Act of 1946, to show change in type of 
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GRATUITIES—Continued. 
Enlistment allowance—Continued. 











discharge from bad conduct discharge 
to discharge under honorable conditions, 
does. not authorize, upon reenlistment 
within three months of discharge, pay- 
ment of enlistment allowance provided 
by fourth paragraph of sec. 10, Pay Read- 
justment Act of 1942, as amended, for 
every “honorably discharged”’ enlisted 
man who reenlists within three months 
from date of his discharge _..__........_- 
Enlisted men transferred from Army to Air 
Force: 

Allowance right as being limited to re- 
enlistments in branch from which dis- 
charged—enlisted men who were trans- 
ferred from Army to Air Force and 
who subsequently were discharged as 
members of Air Force are entitled 
under sec. 208 (c) and saving provi- 
sions of sec. 305 (a), National Security 
Act of 1947, to enlistment allowance 
upon their first subsequent enlistment 
in Air Force or reenlistment in Regu- 
lar Army measured by their combined 
prior continuous active Federal service 
in Air Force and Army as provided 
in sec. 8, act of Oct. 6, 1945; however, 
right of such transferred men to any 
subsequent enlistment allowance 
would be limited to cases of reenlist- 
ment in particular branch of service 
from which last discharged a8 

First subsequent enlistment in Air 
Force—enlisted men who were trans- 
ferred from Army to Air Force and who 
subsequently were discharged as mem- 
bers of Air Force are entitled under sec. 
208 (c) and saving provisions of sec. 305 
(a), National Security Act of 1947, to 
enlistment allowance upon their first 
subsequent enlistment in Air Force 
or reenlistment in Regular Army 
measured by their combined prior 
continuous active Federal service in 
Air Force and Army as provided in 
sec. 8, act of Oct. 6, 1945; however, 
right of such transferred men to any 
subsequent enlistment allowance 
would be limited to cases of reenlist- 
ment in particular branch of service 
from which last discharged __.___.._- 

Reenlistment in Regular Army—enlisted 
men who were transferred from Army 
to Air Force and who subsequently 
were discharged as members of Air 
Force are entitled under sec. 208 (c) 
and saving provisions of sec. 305 (a), 
National Security Act of 1947, to en- 
listment allowance upon their first 
subsequent enlistment in Air Force or 
reenlistment in Regular Army meas- 

ured by their combined prior contin- 
uous active Federal service in Air 

Force and Army as provided in sec. 8, 
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Enlistment allowance—Continued. 


Enlisted men transferred trom Army to 
Air Force—Continued. 
act of Oct. 6, 1945; however, right of 
such transferred men to any subse- 
quent enlistment allowance would be 
limited to cases of reenlistment in 
particular branch of service from which 
pant Dione. oe: os esl 
Enlistment in Regular Navy after enlist- 
ment in Army or Air Force, or vice 
versa—Establishment of National Mili- 
tary Establishment under National Se- 
curity Act of 1947 does not operate to 
create right to enlistment allowance au- 
thorized by sec. 10, Pay Readjustment 
Act of 1942, as amended, incident to 
enlistment in Regular Navy following 
discharge from Army or Air Force, or 
vice versa; however, under provisions of 
sec. 305 (a) of 1947 act persons enlisting or 
reenlisting in Air Force are entitled to 
enlistment allowance based on their past 
service in Air Force and its components 
Enlistments or reenlistments in Air Force 
generally—establishment of National 
Military Establishment under WNa- 
tional Security Act of 1947 does not 
operate to create right to enlistment al- 
lowance authorized by sec. 10, Pay Re- 
adjustment Act of 1942, as amended, 
incident to enlistment in Regular Navy 
following discharge from Army or Air 
Force, or vice versa; however, under 
provisions of sec. 305 (a) of 1947 act per- 
sons enlisting or reenlisting in Air Force 
are entitled to enlistment allowance 
based on their past service in Air Force 
and its components. ‘ ee 
National Security Act of 1947 effect—es- 
tablishment of National Military Fs- 
tablishment under National Security 
Act of 1947 does not operate to create 
right to enlistment allowance author- 
ized by sec. 10, Pay Readjustment Act 
of 1942, as amended, incident to enlist- 
ment in Regular Navy following dis- 
charge from Army or Air Force, or rite 
versa; however, under provisions of sec. 
305 (a) of 1947 act persons enlisting or 
reenlisting in Air Force are entitled to 
enlistment allowance based on their 
past service in Air Force and its com- 
ponents... _. one 


Mustering-out pay: 


Additional payments for subsequent 
periods of service—in general—Arnmy 
Air Corps Reserve officer who, upon 
reversion to inactive status, received 
lump-sum payment under sec. 2, act 
of June 16, 1936, as arrended, and who 
thereafter performed active duty as 
eaptain in A. U. &., may not be re- 


gerded as eligible, in view of prohibi- 
tion in sec. 1 


(b) (4), Mustering-Out 
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Page | GRATUITIES—Continued. Page 
Mustering-out pay—C ontinued. as having been in pay status so as to have 
Payment Act of 1944, as amended, to had “‘rate”’ of pay upon which to compute 
receive also mustering-out pay upon six months’ death gratuity authorized 
release from latter duty; moreover, under act of June 4, 1920, as amended 
prohibition in sec. 3 of 1944 statute HOLIDAYS: 
against payment of m.ustering-out pay See Sundays and Holidays. 
more than once would preclude allow- HOSPITALS: 
ance of mustering-out pay for such See Medical Treatment generally. 
latter additional service HOUSEHOLD EFFECTS: 


GRATUITIES— Continued. 


Eligibility—previous receipt of aviation 
officers’ lump-sum payment effect— 
Army Air Corps Reserve officer who, 
upon reversion to inactive status, 
received lump-sum payment under 
sec. 2, act of June 16, 1936, as amended, 
and who thereafter performed active 
duty as captain in A. U. S., may not 
be regarded as eligible, in view of pro- 
hibition in sec. 1 (b) (4), Mustering- 
Out Payment Act of 1944, as amended, 
to receive also mustering-out pay upon 
release from latter duty_.......--.-- 

Fiscal year appropriation chargeable. 
See Appropriations, fiscal year, appro- 
priation chargeable with mustering-out 
payments. 

Service outside continental U. S.: 

Travel time—incident to change of 
station in U. S.—members of Navy 
and Naval Reserve who traveled 
outside continental limits of U. 8. 
incident to change of duty station 
from one point in U. 8. to another 
point in U. 8., only, may not be re- 
garded as having performed “‘serv- 
ice’ outside continental limits of 
U.8., within meaning of sec. 2 (a) (1), 
Mustering-Out Payment Act of 1944, 
authorizing mustering-out payment 
on account thereof, in absance of ‘‘de- 
cision’’ by Sec. of Navy to contrary 
under sec. 5 (b) of said act- 

Women’s Reserve of Naval Reserve— 

provisions of sec. 2 (a) (1), Mustering- 
Out Payment Act of 1944, authorizing 
mustering-out payment for active 
service performed outside continental 
limits of U. 8., are not applicable to 
service performed by members of 
Women’s Reserve of Naval Reserve 
prior to Sept. 27, 1944, date of act 
mending sec. 504, Naval Reserve 
Act of 1938, as amended, authorizing 
voluntary assignment of such per- 
sonnel to duty outside continental 
limits of U. 8 

Six months’ death—death while absent 

without leave for one hour— Marine Corps 

enlisted man who died from injuries re- 
ceived not as result of his own misconduct 
but while he was absent without leave 
for approximately one hour is to be re- 
garded, in view of applicable regulations, 
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Packing, crating, hauling, and shipping. 


See Transportation, household effects. 


Storage. See Storage, private property, house- 


hold effects. 


HOUSING AND HOME FINANCE 


AGENCY: 


Insured mortgage transactions: 


Compromise jurisdiction, in general: 

Compromise authority vested in Adm., 
Housing and Home Finance Agency, 
by 12 U. S. C. 1710 (g) and 1747 (g) in 
connection with collection of claims 
arising out of insured mortgage trans- 
actions which have been assigned to 
Adm. as condition precedent to issu- 
ance of debentures to mortgagees 
pursuant to insurance contract may be 
exercised with respect to any and all 
claims against original borrowers, 
their successors, and assigns, or against 
tenants of mortgagee, irrespective of 
type of insurance operations under 
which property was acquired 

Where mortgagee of foreclosed insured 
property assigned to Adm., Housing 
and Home Finance Agency, all claims 
arising under lease for term extending 
beyond date title passed to Adm., all 
claims against tenant may be com- 
promised in accordance with provi- 
sions of National Housing Act, as 
amended (12 U. 8. C. 1701, et seq.), 
including claim for unpaid rentals a:- 
cruing for period after passage of title; 
but no compromise may be effected 
where assignment covered only claim 
for rentals unpaid when title passed 
and where occupancy thereafter was 
by arrangement between tenant and 


Commissioner of Indian A ffairs—compensa- 


tion as being incident to title to office— 
Commissioner of Indian Affairs, officer 
appointed by President by and with ad- 
vice and consent of Senate, is entitled to 
compensation attached to that office so 
long as he holds title thereto even though 
illness necessitated his absence from 
official duties, so that administrative 
action attempting to place him in leave- 
without-pay status was without legal 
effect to deny him compensation of his 
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office until effective date of his separation 
by acceptance of his resignation by Presi- 
dent. Compare 24 C. G. 45._............ 


INSURANCE: 


Marine and war risk—payments to bene- 
ficiaries of deceased seamen—beneficiaries 
of former civilian marine seamen employed 
by Dept. of Army, who died in stranding 
and break-up of Army Transport, may be 
paid proceeds of war risk insurance carried 
on lives of such seamen where providing 
of such insurance constituted part of their 
pay or compensation, provided furnishing 
of insurance is ‘wage practice’ of maritime 
industry within meaning of 5 U. 8. C. 946, 
and administrative regulations in force at 
time provided for such insurance to class of 
employees concerned . - ..........---.----- 

Public funds and property: 
Proceeds—disposition—where, under in- 

surance policies required to be carried by 
lessees of excess Govt. industrial prop- 
erty leased under sec. 6, National Indus- 
trial Reserve Act of 1948, insurer reserves 
option to repair or restore any of insured 
property lost or damaged as result of fire, 
etc., or in lieu thereof to pay directly to 
Govt. cash proceeds of such insurance, 
proceeds of any insurance or any amount 
equal to cost of repairs or replacements 
to such property must be covered into 
Treasury as misc. receipts in absence of 
provision in sec. 6 which renders inappli- 
cable misc. receipt depositing require- 
ments of sec. 3617, R.S. 22 C. G. 1133; 24 
id. 847; 27 id. 352, distinguished - - - -_.._- 
Repair, etc., by insurer in lieu of insurance 
payment— equivalent value disposition — 
where, under insurance policies required 
to be carried by lessees of excess Govt. 
industrial property leased under sec. 6, 
National Industrial Reserve Act of 1948, 
insurer reserves option to repair or restore 
any of insured property lost or damaged 
as result of fire, etc., or in lieu thereof to 
pay directly to Govt. cash proceeds of 
such insurance, proceeds of any insur- 
ance or any amount equal to cost of re- 
pairs or replacements to such property 
must be covered into Treasury as misc. 
receipts in absence of provision in sec. 6 
which renders inapplicable misc. receipt 
depositing requirements of sec. 3617, 
R.8. 22 C. G. 1133; 24 id. 847; 27 id. 352, 
distinguished 

Storage—private property— household effects 
in temporary storage—under provisions of 
see. 12 (b), E. O. No. 9805, as added by 
E. O. No. 9933, providing for reimburse- 
ment of actual cost of temporary storage of 
household effects not to exceed commuted 
rate specified therein, procurement of stor- 
age insurance by employee incident to his 
permanent change of station may not be 
regarded as necessary incidental expense 


INDEX DIGEST 


Page | INSURANCE—Continued. 


68 


476 


476 


to temporary storage of employee’s house- 
hold effects in absence of showing that such 
insurance was required by storage com- 
pany before effects would be accepted, or is 
SE RNIN ois ode encidwccccseccsestald 


J NTEREST: 


Loans—adjusted compensation. See Vet- 
erans’ Administration, adjusted compen- 
sation. 

Retirement contribution—redeposit of re- 
funds—empleyees in military service— 
under secs. 7 (c) and 12 (b) (2), Civil Service 
Retirement Act, as amended, requiring 
charging of interest on redeposits of retire- 
ment deductions except for periods em- 
ployee was separated from service, em- 
ployee who entered armed forces is not to 
be regarded, in consonance with sec. 5 of 
act, as separated from service, so that rede- 
posits of retirement deductions previously 
refunded to him must be made with inter- 
est computed over period of service with 
armed forces 


INTERIOR DEPARTMENT: 


National Park Service. See National Park 
Service. 

Reclamation Service. See Reclamation serv- 
ice. 


INTERNAL REVENUE SERVICE: 


Disbursing officers’ accounts—administra- 
tive examination—Gen. Regs. 30, Supp. 1, 
DES GR TROR «. Sav ctdintintedubedsssstssce 


INTERSTATE COMMERCE COM- 


MISSION: 

Employees—salary fixed by appropriation 
act—increases under Postal Rate Revision 
and Federal Employees Salary Act—per- 
sons occupying positions for which rate of 
compensation ($10,000 per annum) specif- 
ically is provided in current appropriation 
for Interstate Commerce Com. are not to 
be regarded as officers and employees 
“‘whose rate of compensation is increased 
by section 2, 3, 4, 5, or 6 of the Federal 
Employees Pay Act of 1946” within mean- 
ing of sec. 301, Postal Rate Revision and 
Federal Employees Salary Act of 1948, so 
as to be entitled to $330 per annum addi- 
tional compensation provided therein __._- 


JURORS: 


See Courts, jurors. 


LEASES: 


Damages: 

For matters involving actual] repairs and 
improvements or money payments in 
lieu thereof, see Leases, repairs and im- 
provements. 

Personal injury and property damage— 
Government liability for judgments ob- 
tained against lessee—provision in lease 
between Govt. as lessor and municipal 
housing authority as lessee providing 
that lessor shall pay any losses which 
result from compliance by lessee with 
requirements. established by lessor for 
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Damages—C ontinued. 
operation, ete., of housing project may 
not be regarded as imposing any liability 
upon Govt. to pay judgments which 
may be obtained against lessee for dam- 
ages suffered as result of ‘“‘Vanport 
flood,”’ nor is there any other provision 
in lease imposing liability upon Govt. for 
losses resulting from negligence of lessee - 
Heat, water, electricity, and other building 
services—as being obligation of lessor— 
sewerage service—cost of town sewerage 
service furnished quarters leased by Govt. 
for use as post office of second or third class 
is not properly chargeable against Govt. 
where lease expressly obligated lessor to 
furnish plumbing and toilet facilities as 
part of rental consideration, but, rather, 
such cost must be assumed by lessor as 
incident to furnishing of toilet facilities __- 
Public property—one agency occupying pub- 
lic building under control ofanother. See 
Departments and Establishments, services 
between, furnishing of space, utilities, etc., 
in public buildings. 
Repairs and improvements: 
Restoration of premises: 

Interagency transfer of liability—where 
Govt.’s liability to restore leased prem- 
ises or make lump-sum payment in lieu 
of restoration arose while premises 
were occupied by naval activities 
under leases obligating naval appro- 
priations, such preexisting obligations 
are not for inclusion in “‘fair value” of 
leasehold transferred to Veterans’ 
Adm. as succeeding agency under reg- 
ulations purportedly issued pursuant 
to sec. 12, Surplus Property Act of 
1944, authorizing transfer of surplus 
property from one Govt. agency to 
another at “fair value of property” 

Measure of Govt. liability—w here cost of 
physical restoration of leased prop- 
erty—other than for ordinary wear and 
tear—incident to termination of lease 
containing standard restoration pro- 
vision exceeds amount of difference 
between current market value of 
property if restored to its original con- 
dition and current appraised market 
value of property in its existing condi- 
tion, amount that legally may be ex- 
pended for restoration or be paid to 
lessor in lieu thereof is amount by 
which market value of property has 
been diminished by Govt.’s failure to 
restore as provided in lease 

Payments in lieu of: 
Interagency transfer of liability— 

where Govt.’s liability to restore 
leased premises or make lump-sum 
payment in lieu of restoration arose 
while premises were occupied by 
naval’ activities under leases: obli- 


Page | LEASES—Continued. 


374 


206 


Repairs and improvements—C ontinued. 
Restoration of premises—C ontinued. 
Payments in lieu of—Continued. 
gating naval appropriations, such 
preexisting obligations are not for 
inclusion in “fair value’’ of lease- 
hold transferred to Veterans’ Adm. 
as succeeding agency under regula- 
tions purportedly issued pursuant to 
sec, 12, Surplus Property Act of 1944, 
authorizing transfer of surplus prop- 
erty from one Govt. agency to an- 
other at “fair value of property’. ___ 
Measure of Govt. liability—where cost 
of physical restoration of leased prop- 
erty—other than for ordinary wear 
and tear—incident to termination of 
lease containing standard restoration 
provision exceeds amount of differ- 
ence between current market value 
of property if restored to its original 
condition and current appraised 
market value of property in its 
existing condition, amount that 
legally may be expended for resto- 
ration or be paid to lessor in lieu there- 
of is amount by which market value 
of property has been diminished by 
Govt.’s failure to restore as provided 
in lease 


LEAVES OF ABSENCE: 
Annual: 


Accrual: 

During period of erroneous removal or 
suspension—under sec. 6 (b) (3), act 
of Aug. 24, 1912, asadded by act of June 
10, 1948, providing that person errone- 
ously removed or suspended without 
pay in reduction in force and sub- 
sequently reinstated is to be deemed as 
having rendered service for all purposes 
except accumulation of leave during 
period of removal or suspension, 
employee is not entitled to adjustment 
in leave accruals for annual leave taken 
due to notice of reduction in force for 
period immediately prior to date of 
removal, neither may employee be 
given credit for leave accruals during 
period of removal or suspension 

Leave on leave with pay. See Leares of 
Absence, annual, leave on leave. 

Manner of crediting: 

“When actually employed” employees: 
Under sec. 30.201 (b), Annual Leave 
Regs., entitling “when actually 
employed”’ employees to earn and 
be credited with leave on same 
basis as permanent employees so 
long as their service remains con- 
tinuous, such employees should 
not be credited with leave for few 
days at beginning or end of con- 
tinuous month of service which do 
not equal half-pay period, even 
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ees—Continued. 
though such days would count 
toward “month of service’ for 
accrual purposes... ...........---- 
“When actually employed’’ em- 
ployee is entitled under sec. 30.201 
(b), Annual Leave Regs., upon 
completion of any continuous 
month of service, to be credited 
with 4 hours’ annua! leave for each 
full week of service from begin- 
ping of period of continuous serv- 
ice until there is break in service, 
at which time employee again is 
required to complete another 
month of continuous service before 
earning or being credited with any 
additional leave 


Month-of-service requirement: 
Effect of Federal Employees Pay Act, 


in general, on “‘“when actually em- 
ployed” employees—in view of 
sec. 604 (a), Federal Employees Pay 
Act of 1945, providing for establish- 
ment of 40-hour workweek within 6 
of any 7 consecutive days, ‘‘month of 
service’’ requirement of Annual and 
Sick Leave Regs. does not require 
that “when actually employed” 
employee perform services for 
specified number of hours each day 
in order to earn leave, so that failure 
to perform services for all or portion 
of one of 6 of any 7 consecutive days 
does not break continuity of service 
so long as employee conforms to his 
established workweek of 40 hours. 
Cf. 18 C. G, 400 


Employees transferred from tempo- 


rary to permanent positions—tem- 
porary employee who was granted 
annual leave for last two days of his 
last month of service in temporary 
position immediately prior to his 
transfer to permanent position in 
same agéncy is.to be regarded as 
having accrued leave for such last 
month of service as temporary 
employee. 24 C.G. 702, modified _. 


Temporary employees on leave without 


pay for fractional day: 
Month of service” for which tempo- 
rary employee is entitled to leave un- 
der annual leave act of Mar. 14, 1936, 
being defined by Annual and Sick 
Leave Regs. as pay status period 
ending “‘at the close of business”’ of 
date concluding specified interval 
of time, must begin with opening 
of business for date commencing 
period, and, therefore, after break 


“ 


LEAVES OF ABSENCE—Continued. Page | LEAVES OF ABSENCE—Continued. Page 
Annual—Continued. 
Accrual—Continued. 
Manner of crediting—Continued. 
**When actually employed“ employ- 


Annual—Continued. 
Accrual—Continued. 
Month-of-service requirement— Con. 
Temporary employees on leave without 
pay for fractional day—Continued. 
in service by fractional day’s ab- 
sence from duty without pay at 
185 beginning of workday, new month 
of service for leave purposes would 
begin with first full day in pay 
status following break in service, 
and not with return to pay status 
on day in which break occurred _- 

Under yrovisions of sec. 1, annual 
leave act of Mar. 14, 1936, entitling 
temporary employees to two and 
one-half days’ leave for each 
“month of service,’”’ which period 
is defined by Annual and Sick 
Leave Regs. as yeriod “in a pay 
status” for specified interval of 

185 time, fractional day’s absence 
from duty without pay of tempo- 
rary employee constitutes break in 
necessary continuity of service so 
as to exclude from consideration 
t rior service for leave accrual pur- 

“When actually employed” employ- 
ees: 

Closing of administrative office on 
local holidays when Federal work 
properly may not be performed, or 
because of weather conditions, 
thereby preventing employee ap- 
pointed on a “when actually em- 
ployed” basis from performing 
services on such days, does not 
break cortinuity of employee's 
month of service within meaning 
of secs. 30.201 (b) and 30.301 (b), 

185 Annual! and Sick Leave Regs., so 
as to preclude accrual of leave for 
such month of service . 

“When actually employed” em- 
ployee is entitled under sec. 30.201 
(b), Annual Leave Regs., upon 
completion of any continuous 
month of service, to be credited 
with 4 hours’ annual leave for such 
full week of service from beginning 
of period of continuous service 

457 until there is break in service, at 
which time employee again is re- 
quired to complete another month 
of continuous service before earn- 
ing or being credited with any ad- 
ditional leave_................- 

Accrual adjustment in connection with 

periods of separation or suspension: 
Under sec. 6 (b) (3), act of Aug. 24, 1912, 
as added by act of June 10, 1948, pro- 
viding that person erroneously re- 
moved or suspended without pay in 
reduction in force and subsequently 
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Accrual adjustment in connection with 
periods of separation or suspension— 
Continued. 
reinstated is to be deemed as having 
rendered service for all purposes ex- 
cept accumulation of leave during 
period of removal or suspension, em- 
ployee is not entitled to adjustment in 
leave accruals for annual leave taken 
due to notice of reduction in force for 
period immediately prior to date of re- 
moval; neither may employee be given 
credit for leave accruals during period 
of removal or suspension 

“Corrective action’’ required of admin- 
istrative officers in accordance with 
recommendations made by Civil Serv- 
ice Com. under sec. 14, Veterans’ 
Preference Act of 1944, as amended, 
with respect to appeals of preference 
eligibles for restoration to duty, may 
not incude authorization for payment 
of “back pay’’ upon restoration and 
adjustment of leave accounts in con- 
nection with periods of separation or 
suspension 

Administrative discretion to charge for 

inactive-duty periods—under authority 

in sec. 1, annual leave act of Mar. 14, 

1936, employee may be placed in an- 

nual leave status without his consent 
in all situations where administrative 
office considers it desirable from official 
standpoint that employee not be con- 

tinued in active duty status. 19 C. G. 

955, amplified 

Compensation equivalent payments— 

lump-sum payments. See Leares of Ab- 

sence, annual, lump-sum payments. 

Differential for employees outside U. S.: 

Administrative discretion—annual leave 
act of Mar. 14, 1936, while providing by 
sec. 5 thereof for continuance of any ex- 
isting leave differential for employees 
stationed outside continental U. S., is 
applicable to all civilian employees 
wherever stationed, and does not au- 
thorize granting of any annual leave 
rights to such employees in excess of 
those provided in act and regulations 
issued thereunder, so that foreign leave 
differential enjoyed by employees of 
particular departmental bureau prior 
to Mar. 14, 1936, may not be enlarged 
by administrative regulation to bring 
them in line with employees of other 
bureaus having different foreign serv- 
ice leave rights 

Transfer to position within U. S.—em- 
ployee stationed outside continental 
U. 8. and having accumulation of an- 
nual leave in excess of 480-hour maxi- 
mum accrual allowable in U. 8. by 
virtue of foreign leave differential per- 


Differential for employees outside U. S.— 
Continued. 
mitting maximum accrual of 720 hours 
would be entitled, upon transfer to 
position within U. 8. on Dee. 20, 1947, 
to be credited with amount of leave to 
his credit on Jan. 1, 1947, plus any un- 
used accruals up to date of transfer 
(subject to 720-hour maximum), but 
such accumulation cannot be increased 
while in U. 8. by subsequent accruals. 


Flood-marooned situations—if it be ad- 
ministratively certified on applicable 
pay rolls that, due to flood—act of God— 
or because of failure of transportation 
facilities, etc., occasioned thereby, it was 
impossible for employees to report for 
duty on days when their offices were not 
closed, payment of compensation for 
such days may be made to said employ- 
ees and absences administratively ex- 
cused without any charge to annual 


Granting of—discretionary authority— 
under authority in ‘sec. 1,,annual leave 
act of Mar. 14, 1936, employee may be 
placed in annual leave status without 
his consent in all situations where ad- 
ministrative office considers it desirable 
from official standpoint that employee 
not be continued in active duty status. 
19 C. G. 955, amplified 

Leave on leave—return to duty require- 
ment—temporary employees generally— 
if annual leave be granted to temporary 
employee covering end of month of serv- 
ice under circumstances where it is 
known in advance that there is to be no 
return to duty, employee’s separation is 
to be regarded as having occurred on last 
day of active duty so as to preclude ac- 
crual of leave for what month; however, 
if annual leave be granted on assump- 
tion that employee will return to duty 
even though he does not, employee will 
be regarded as being in pay status for full 
month and thus entitled to acerue leave 
for that month 

Lump-sum payments: 

Employees erroneously removed and 
subsequently reinstated—deduction 
from compensation payable for period 
of removal—compensation payable un- 
der sec. 6 (b) (3), act of Aug. 24, 1912, as 
added by act of June 10, 1948, to em- 
ployee who was reinstated after having 
been erroneorsly removed due to re- 
duction in force should be computed 
over entire period during which re- 
moved at rate received on date of 
removal, but there is to be deducted 
therefrom lump sum ; aid for accumu- 
lated and current accrued leave, in- 
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cluding amount of tax withheld from 
such lump-sum payment, annual leave 
represented by lunip sum being for 
recrediting to employee's leave ac- 


Payments on account of entering mili- 


tary, ete., service—employees who are 
separated from rolls of agency upon 
entering armed forces under provisions 
of Selective Service Act of 1948 may 
elect, as heretofore, to receive com- 
pensation for their accumulated or 
current accrued annual leave in lump 
sum pursuant to act of Dec. 21, 1944, 
or to have such annual leave remain 
to their credit until their return from 
active military or naval service ____-__- 


Philippine War Damage Commission 


employees generally—act of Jan. 26, 
1948, amending sec. 101 (b), Philippine 
Rehabilitation Act of 1946, raising to 
90 days maximum amount of annual 
leave that may be accumulated by 
employees of Commission does not 
operate to place such employees under 
leave system different from that appli- 
cable to Federal employees generally, 
and, upon separation or transfer, or 
reemployment after separation, said 
employees are subject to ; rovisions of 
lump-sum leave payment act of Dec. 
21, 1944, otherwise applicable to per- 
sons separated or transferred, or re- 
employed in positions subject to same 


Rate at which payable: 


In computing lump-sum payment for 
leave to be paid employee upon sep- 
aration from service under sec. 1, act 
of Dec. 21, 1944, er to beneficiary or 
estate of deceased employee under 
sec. 2 of that act, in amount equal to 
compensation employee would have 
received had he remained in service 
until expiration of his current and 
accrued annual leave, there should 
be included, in proper cases, “‘addi- 
tional compensation” authorized to 
be paid pursuant to sec. 207, Inde- 
pendent Offices Appro. Act, 1949, as 
amended, for positions outside con- 
Cnented WrOik soc dccesssc cs . 

Lump-sum payments for annual leave 
made to employees separated prior 
to time of filing with Division of 
Federal Register of regulations pre- 
scribing specific rates of additional 
compensation for duty outside conti- 
nental U. S. should be computed at 
rate in effect at date of separation, 
whereas, in case of separation after 
time of filing of said regulations, 
lump-sum payment should be com- 
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Annual—Continued. 

Lump-sum payments— Continued. 

Rate at which payable—Continued. 
puted so as to reflect rates prescribed 
therein if, at time of separation, em- 
ployee was entitled to benefit of 


regulations 


Additional compensation payable pur- 
suant to sec. 207, Independent Of- 
fices Appro. Act, 1949, as amended, 
and E. O. No. 10000 issued there- 
under, to employees stationed out- 
side continental U. S., may not be 
considered in computing lump-sum 
payment for leave under act of Dec. 
21, 1944, due employee returned to 
U. S. under authority in sec. 7, ad- 
ministrative expense statute of 
Aug. 2, 1946, for purposes of separa- 
tion from service, and who actually is 


separated in this country. 28 C. G. 
377, amplified 


Payment of any allowances to em- 
ployees stationed in foreign areas 


pursuant to authority in sec. 207, 
Independent Offices Apyro. Act, 
1949, as amended, is to be regarded 
as “additional compensation’’ and 
properly is for consideration in com- 
puting lump-sum leave payments 
under act of Dec. 21, 1944, even 
though such allowances be de- 
nominated as “foreign post differ- 
ential,’ “Territorial post differen- 
tial,”’ and “Territorial cost-of-living 
GGG ei i ae ES 
Retired employee separated from 
temporary position in which reem- 
ployed—retired employee who is sep- 
arated from temporary position in 
which reemployed is entitled under 
provisions of act of Dec. 21, 1944, to 
lump-sum payment for any annual 
leave to his credit at time of sepa- 
ration in amount equal to compen- 
sation that he would have received 
had he remained in service until ex- 
piration of period of such leave, that 
is, gross compensation, less amount 
equal to his retirement annuity 
allocable to that period which is re- 
quired by sec. 2 (b), act of Feb. 28, 
1948, to be deducted from compen- 
sation otherwise payable 


Statutory requirement as affecting 


grant of leave immediately prior to 
separation, retirement, ete.—period of 
military training to which employee 
was ordered while in annual leave 
status preceding his furlough without 
pay period granted as part of one-year 
reduction in force notice period may be 
regarded as merely interrupting for 
such military leave period annual 
leave thus granted, so as to permit em- 
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ployee to revert to annual leave status 
at termination thereof, instead of 
requiring that lump-sum payment for 
such annual leave be delayed until 
date administratively fixed for em- 
ployee’s final separation upon expira- 
tion of his furlough without pay 
period. 27 C. G.245, amplified 

Transfer, appointment or reappointment 
from permanent to temporary posi- 
tion—temporary reemployment after 
retirement—inasmuch as retirement 
of permanent employee completely 
severed his permanent status, his im- 
mediate reemployment for period of 
less than one -year constituted him 
“temporary employee” as such term is 
defined in sec. 30.101 (ce) current leave 
regulations, so that such employee, 
being under “different leave system”’ 
within meaning of sec. 3, lump-sum 
leave payment statute of Dec. 21, 1944, 
is entitled under provisions of such 
act to lump-sum payment for annual 
leave to his credit at time of retirement. 
Transfer or separation and reappoint- 
ment to positions under same leave 
systems—reemployment after retire- 
ment under indefinite appointment— 
employee who is retired from perma- 
nent position and immediately reem- 
ployed under indefinite appointment 
isto be regarded as “‘permanent em- 
ployee”’ for leave purposes as such term 
is defined in sec. 30.101 (b), current leave 
regulations, so that any leave to his 
credit at time of retirement is trans- 
ferable to his new appointment under 
provisions of sec. 30.409 of said regula- 
tions, and lump-sum payment for 
annual leave to his credit on date of 
retirement is neither authorized nor 


Transfers between foreign leave differ- 
ential and non-differential positions— 
in general—transfer of permanent em- 
ployee stationed overseas in receipt of 
foreign leave differential to permanent 
position in U. 8.—both positions com- 
ing within purview of annual leave act 
of Mar. 14, 1936—is not transfer be- 
tween “different leave systems” on 
account of which lump-sum payment 
for accumulated and current accrued 
leave is required under sec. 3, act of 
Dec. 21, 1944, where only distinction 
between leave rights of employees 
entitled to differential and those em- 
ployed in U. 8. is number of days’ 
annual leave authorized for calendar 
year, that is, 30 days as compared with 
2%days. 26 C.G. 259, distinguished __- 


Withholding under court-mariial sen- 
tence—term ‘‘allowances,””’ when used 
in connection with court-martial sen- 
tences involving forfeitures of pay and 
allowances of civil personnel subject to 
military law and properly under juris- 
diction of military tribunals, is to be 
regarded as including lump-sum leave 
payment due upon separation under 
act of Dec. 21, 1944, and, therefore, 
withholding of such lump sum from 
former employee pursuant to court- 
martial sentence directing forfeiture 
of all pay and allowances due or to be- 
come due will be considered as having 


Philippine War Damage Commission em- 
ployees, in general—act of Jan. 26, 1948, 
amending sec. 101 (b), Philippine Re- 
habilitation Act of 1946, raising to 90 
days maximum amount of annual leave 
that may be accumulated by employ- 
ees of Commission does not operate to 
place such employees under leave sys- 
tem different from that applicable to 
Federal employees generally 

Rate of compensation payable—lump-sum 
payments. See Leaves of Absence, an- 
nual, lump-sum payments, rate at which 
payable. 

Recredit of prior accrued leave: 

After military duty—employees who are 
separated from rolls of agency upon 
entering armed forces under provisions 
of Selective Service Act of 1948 may 
elect, as heretofore, to receive compen- 
sation for their accumulated or current 
accrued annual leave in lump sum pur- 
suant to act of Dec. 21, 1944, or to have 
such annual leave remain to their cred- 
it until their return from active mili- 
tary or naval service 

Reinstatement after removal without 
cause—compensation payable under 
sec. 6 (b) (3), act of Aug. 24, 1912, as 
added by act of June 10, 1948, to em- 
ployee who was reinstated after having 
been erroneously removed due to re- 
duction in force should be computed 
over entire period during which re- 
moved at rate received on date of re- 
moval, but there is to be deducted 
therefrom lump sum paid for accumu- 
lated and current accrued leave, in- 
cluding amount of tax withheld from 
such lump-sum payment, annual 
leave represented by lump sum being 
for recrediting to employee’s leave 
NN an ibe ae. aes ieken~ 

Separation from service—lump-sum pay- 
ments. See Leaves of Absence, ennual, 

176 lump-sum payments. 
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LEAVES OF ABSENCE—Continued. Page 
Annual—Continued. 


Temporary employees: 
Effect of leave without pay for fractional 
day: 

“Month of service” for which tempo- 
rary employee is entitled to leave 
under annual leave act of Mar. 14, 
1936, being defined by Annual and 
Sick Leave Regs. as pay status 
period ending “at the close of busi- 
ness’ of date concluding specified 
interval of time, must begin with 
opening of business for date com- 
mencing period, and, therefore, after 
break in service by fractional day's 
absence from duty without pay at 
beginning of workday, new month 
of service for leave purposes would 
begin with first full day in pay status 
following break in service, and not 
with return to pay status on day in 
which break occurred__.__._...---_- 

Under provisions of sec. 1, annual leave 
act of Mar. 14, 1936, entitling tempo- 
rary employees to two and one-half 
days’ leave for each “‘month of serv- 
ice,” which period is defined by 
Annual and Sick Leave Regs. as 
period “‘in a pay status’’ for specified 
interval of time, fractional day’s 
absence from duty without pay of 
temporary employee _ constitutes 
break in necessary continuity of 
service so as to exclude from con- 
sideration prior service for leave 
accrual! purposes.___................- 

Leave accrual as affected by leave prior 
to transfer to permanent position— 
temporary employee who was granted 
annual leave for last two days of his 
last month of service in temporary 
position immediately prior to his 
transfer to permanent position in same 
agency is to be regarded eas having 
accrued leave for such last month of 

service as temporary employee. 24 

C. G. 702, modified 

Leave on leave for end of service month 
if annual leave be granted to tempo- 
rary employee covering end of month 
of service under circumstances where 
it is known in advance that there is to 
be no return to duty, employee’s sepa- 
ration is to be regarded as having 
occurred on last day of active duty so 
as to preclude accrual of leave for that 
month; however, if annual leave be 
granted on assumption that employee 
will return to duty even though he 
does not, employee will be regarded 
as being in pay status for full month 
and thus entitled to accrue leave for 
that month 
“When actually employed” employees. 
See, generally, Leaves of Absence, 
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LEAVES OF ABSENCE—Continued, Page 
Annual—Continued. 


Temporary employees—C ontinued. 


annual, ‘“‘when actually employed’’ em- 
ployees. 


Transfers: 


Differential accumulations—employee 
stationed outside continental U. 8. 
and having accumulation of annual 
leave in excess of 430-hour maximum 
accrual allowable in U.S. by virtue of 
foreign leave differential permitting 
maximum accrual of 720 hours would 
be entitled, upon transfer to position 
within U. 8. on Dee. 20, 1947, to be 
credited with amount of leave to his 
credit on Jan. 1, 1947, plus any unused 
accruals up to date of transfer (subject 
to 720-hour maximum), but such ac- 
cumulation cannot be increased while 
in U. 8. by subsequent accruals. See 


Reemployment after retirement—em- 


ployee who is retired from permanent 
position and immediately reemployed 
under indefinite appointment is to be 
regarded as “permanent employee’’ 
for leave purposes as such term is 
defined in sec. 30.101 (b), current 
leave regulations, so that any leave to 
his credit at time of retirement is trans- 
ferable to his new appointment under 
provisions of sec. 30.409 of said regu- 
lations, and lump-sum payment for 
annual leave to his credit on date of 
retirement is neither authorized nor 
required __ 


““When actually employed” employees: 
Month-of-service requirement for leave 


accrual: 
Closing of administrative office on local 
holidays when Federal work prop- 
erly may not be performed, or be- 
cause of weather conditions, thereby 
preventing employee appointed on a 
“when actually employed” basis 
from performing services on such 
days, does not break continuity of 
employee’s month of service within 
meaning of secs. 30.201 (b) and 
30.301 (b), Annual and Sick Leave 
Regs., so as to preclude accrual of 
leave for such month of service 
“When actually employed’”’ employee 
is entitled under sec. 30.201 (b), An- 
nual Leave Regs., upon completion 
of any continuous month of service, 
to be credited with 4 hours’ annual 
leave for each full week of service 
from beginning of period of continu- 
ous service until there is break in 
service, at which time employee 
again is required to complete another 
month of continuous service before 
earning or being credited with any 
additional leave 
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LEAVES OF ABSENCE—Continued. Page | LEAVES OF ABSENCE—Continued. Page 
Annual—Continued. Military—Continued. 


“When actually employed” employees— 

Continued. 

Month-of-service requirement for leave 
acerual—C ontinued. 

Effect of Federal Employees Pay Act, 
im general—in view of sec. 604 (a), 
Federal Employees Pay Act of 1945, 
providing for establishment of 40- 
hour workweek within 6 of any 7 
consecutive days, ‘“‘month of serv- 
ice’’ requirement of Annual and Sick 
Leave Regs. does not require that 
“when actually employed” em- 
ployee perform services for specified 
number of hours each day in order 
to earn leave, so that failure to per- 
form services for all or portion of one 
of 6 of any 7 consecutive days does 
not break continuity of service so 
long as employee conforms to his 
established workweek of 40 hours. 
Cf. 18 C. G. 400__- 

Furlough—without pay. See Leaves of Ab- 

sence, without pay. 

Military: 

During annual leave preceding furlough 
without pay—reversion to annual leave 
status at termination—period of military 
training to which employee was ordered 
while in annual leave status preceding 
his furlough without pay period granted 
as part of one-year reduction in force 
notice period may be regarded as merely 
interrupting for such military leave 
period annual leave thus granted, so as 
to permit employee to revert to annual 
leave status at termination thereof, 
instead of requiring that lump-sum pay- 
ment for such annual leave be delayed 
until date administratively fixed for 
employee's final separation upon expira- 
tion of his furlough without pay period. 
27 C. G,. 245, amplified 3 se 

Excess—conversion of minus leave credits 
to zero balances—regs. promulgated by 
Sec. of Navy pursuant to sec. 4 (e), 
Armed Forces Leave Act of 1946, as 
amended, will not be questioned by this 
Office, insofar as they provide for elimina- 
tion of minus leave credits in records of 
Navy enlisted men and for conversion 
of such leave credits to zero balances as 
of Sept. 1, 1946, where such minus leave 
credits arose from any cause, including 
reenlistment entered into on or prior to 
Aug. 9, 1946—approval! date of said act __ 

National Guard members—air intelligence 
officer course—civilian employee mem- 
ber of National Guard who was ordered 
to attend Air Intelligence Officer Course 
is not to be regarded as engaged in “‘field 
or coast-defense training’ within pur- 
view of sec. 80, National Defense Act of 
June 3, 1916, as amended, so as to be 


entitled thereunder to military leave of 
absence without loss of pay, time, or 
efficiency rating edicts 

Pay equivalent payments—leave accrued 
but unused prior to separation from 
service, discharge, etc.—rental allow- 
ance inclusion—under provisions of 
sec. 4 (c), Armed Forces Leave Act of 
1946, as amended, rental allowance 
should be included in determining 
allowances “applicable’’ to officer for 
purposes of compensating him for un- 
used leave to his credit on date of dis- 
charge or release from active duty, not- 
withstanding fact that officer may not 
have been in receipt of rental allowance 
on date of his discharge or release from 
active duty due to occupancy of public 
quarters on that date or for some 
other reason 


Sick: 


Accrual: 

Leave on leave with pay. See Leaves of 
Absence, sick, leave on leave. 

Manner of crediting—“when actually 
employed”” employees—under sec. 
30.201 (b), Annual Leave Regs., en- 
titling “when actually employed” 
employees to earn and be credited with 
leave on same basis as permanent em- 
ployees so long as their service remains 
continuous, such employees should not 
be credited with leave for few days at 
beginning or end of continuous month 
of service which do not equal half pay 
period, even though such days would 
count toward “month of service” for 
accrual purposes 

Month-of-service requirement: 

Effect of Federal Employees Pay Act, 
in general, on “when actually em- 
ployed” employees—in view of sec. 
604 (a), Federal Employees Pay Act 
of 1945, providing for establishment 
of 40-hour workweek within 6 of any 
7 consecutive days, ‘‘month of serv- 
ive” requirement of Annual and 
Sick Leave Regs. does not require 
that “when actually employed” 
employee perform services for speci- 
fied number of hours each day in 
order to earn leave, so that failure 
to perform services for all or portion 
of one of 6 of any 7 consecutive days 
does not break continuity of service 
so long as employee conforms to his 
established workweek of 40 hours. 
Cho ORs. IE 

Employees transferred from tempo- 
rary to permanent positions—tem- 
porary employee who was granted 
annual leave for last two days of his 
last month of service in temporary 
position immediately prior to his 
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Sick—Continued. 


Accrual—Continued. 

Month-of-service requirement—Con. 

transfer to permanent position in 
same agency is to be regarded as 
having accrued leave for such last 
month of service as temporary em- 
ployee. 24 C. G. 702, modified --_._- 
“When actually employed” employ- 
ees—closing of administrative office 

on local holidays when Federal work 
properly may not be performed, or 
because of weather conditions, there- 

by preventing employee appointed 

on a “‘when actually employed” ba- 

sis from performing services on such 
days, does not break continuity of 
employee’s month of service within 
meaning of secs. 30.201 (b) and 30.3u1 
(b), Annual and Sick Leave Regs., so 

as to preclude accrual of leave for 
such month of service___.........--. 
Leave on leave—return to duty require- 
ment—temporary employees generally— 
if annual leave be granted to temporary 
employee covering end of month of serv- 
ice under circumstances where it is 
known in advance that there is to be no 
return to duty, employee's separation is 
to be regarded as having occurred on last 
day of active duty so as to preclude ac- 
crual of leave for that month; however, if 
annual leave be granted on assumption 
that employee will return to duty even 
though he does not, employee will be re- 
garded as being in pay status for full 
month and thus entitled to accrue leave 

Ger CR iia > Sess icc 

Military duty—recredit of accrued leave 
upon return tocivilian duty. See Leaves 
of Absence, sick, recredit of prior accrued 
leave, after military duty. 

Recredit of prior accrued leave—after mili- 
tary duty—under sec. 30.411 (a), Annual 
and Sick Leave Regs., providing for re- 
credit of leave upon reemployment of 
permanent employee within 120 days 
after release from military service, em- 
ployee who met all of conditions for res- 
toration to permanent position he held 
prior to his entering armed services or to 
one of like seniority, status, and pay, but 
who, through no fault of his own, actu- 
ally was not restored within 120 days 
after his release from military service, is 
not entitled to be recredited with sick 
leave when he finally is restored._...-_- 

Temporary employees: 

Leave accrual as affected by leave prior 
to transfer to permanent position— 
temporary employee who was granted 
annual leave for last two days of his 
last month of service in temporary po- 
sition immediately prior to his transfer 

to permanent position in same agency 
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LEAVES OF ABSENCE—Continued. Page | LEAVES OF ABSENCE—Continued. Page 
Sick—Continued. 


Temporary employees—Continued. 
is to be regarded as having accrued 
leave for such last month of service as 
temporary employee. 24 C. G. 702, 


Leave on leave for end of service month— 
If annual leave be granted to tempo- 
rary employee covering end of month 
of service under circumstances where 
it is known in advance that there is to 
be no return to duty, employee’s sepa- 
ration is to be regarded as having oc- 
curred on last day of active duty so as 
to preclude accrual of leave for that 
month; however, if annual leave be 
granted on assumption that employee 
will return to duty even though he does 
not, employee will be regarded as being 
in pay status for full month and thus 
entitled to accrue leave for that month. 

“When actually employed” employees. 
See, generally, Leaves of Absence, sick, 
“when actually employed’ employees. 

“When actually employed” employees: 

Month-of-service requirement for leave 

accrual: 

Closing of administrative office on local 
holidays when Federal work prop- 
erly may not be performed, or be- 
cause of weather conditions, thereby 
preventing employee appointed on a 
“when actually employed” basis 
from performing services on such 
days, does not break continuity of 
employee’s month of service within 
meaning of secs. 30.201 (b) and 30.301 
(b), Annual and Sick Leave Regs., 
so as to preclude accrual of leave for 
such month of service_...........-- 

Effect of Federal Employees Pay Act, 
in general—in view of sec. 604 (a), 
Federal Employees Pay Act of 1945, 
providing for establishment of 40- 
hour workweek within 6 of any 7 
consecutive days, ‘‘month of service” 
requirement of Annual and Sick 
Leave Regs. does not require that 
“when actually employed” em- 
ployee performs services for s; ecified 
number of hours each day in order 
to earn leave, so that failure to per- 
form services for all or portion of one 
of 6 of any 7 consecutive days does 
not break continuity of service so 
long as employee conforms to his 
established workweek of 40 hours. 
Cf. 18 C. G. 400... ..- 


Traveling expenses. See Trareling Erpenses, 


leaves of absence. 


Without pay: 


Administrative action as affecting right of 
officer to compensation— Commissioner 
of Indian Affairs, officer appointed by 

President by and with advice and con- 
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LEAVES OF ABSENCE—Continued. Page | LOANS—Continued. 
Without pay—Continued. Government insured—Continued. 
sent of Senate, is entitled to compensa- Default—Continued. 
tion attached to that office so long as he Claims assigned by mortgagee— Con. 
holds title thereto even though illness Compromise authority generally—Con. 
necessitated his absence from official et seq.), including claim for unpaid 
duties, so that administrative action rentals accruing for period after 


attempting to place him in leave without 
pay status was without legal effect to 
deny him compensation of his office 
until effective date of his separation by 
acceptance of his resignation by Presi- 


passage of title; but no compromise 
may be effected where assignment 
covered only claim for rentals un- 
paid when title passed and where 
occupancy thereafter was by ar- 


Gomti: CE B60. Ge GB, coussiicsiocaiwinns 

Authority to place employees in furlough 
status during military duty—in gen- MAILS: 
eral—regardiless of nature of administra- See Post Office Department, mails. 
ae eee | asians 
to Selective Service Act of 1948—whether wnihd “ae pected = of eee 
sg place such employees on furlough or Title 28, U. 8. C., as revised by act of June 
leave without pay or to separate them 25, 1948, authorizing Atty. Gen. to fix 
om seer * oa wih salaries of U. S. marshals and their depu- 
pore DARA? Boe ae, 80S Day ate ties and clerical assistants, when con- 
for determination as of time of reemploy- sidered in light of sec. 39 of said act, ex- 


ment in civilian position under sec. 9 of set the 

pressly repealing previous legislation 
specifically authorizing payment of com- 
pensation upon fee basis to such field 
deputy U. 8. marshals, may not be re- 
garded as permitting employment of field 
deputy marshals upon fee, as distinguished 
from salary, basis 


rangement between tenant and 


LICENSES: 
Municipal—occupational, trade, etc., license 
fees. See Tares, municipal. 
LIENS: 
Government-insured loans. See Loans, 
Government insured. 


LOANS: MEDICAL TREATMENT: 
Adjusted compensation. See Veterans’ Private: 


Civilian employees—entitlement of em- 
ployees whose compensation is fixed by 


Administration, adjusted compensation. 
Government insured: 


Default: 
Claims assigned by mortgagee: 
Compromise authority generally: 

Compromise authority vested in 
Adm., Housing and Home Fi- 
nance Agency, by 12 U.S. C.1710 
(g) and 1747 (g) in connection with 
collection of claims arising out of 
insured mortgage transactions 
which have been assigned to Adm, 
as condition precedent to issuance 
of debentures to mortgagees pur- 
suant to insurance contract may 
be exercised with respect to any 
and all claims against original 
borrowers, their successors, and 
assigns, or against tenants of 
mortgagee, irrespective of type of 
insurance operations under which 
property was acquired 

Where mortgagee of foreclosed in- 
sured property assigned to Adm., 
Housing and Home Finance 
Agency, all claims arising under 
lease for term extending beyond 
date title passed to Adm., all 
claims against tenant may be 
compromised in accordance with 
provisions of National Housing 
Act, as amended (12 U. 8. C. 1701, 


law, in general—in view of prohibition 
in sec. 1765, R. S., against payment of 
additional compensation to employee 
whose salary is fixed by law, civilian 
field employee of Corps of Engineers, 
Dept. of Army, whose compensation is 
fixed in accordance with Classification 
Act of 1923, as amended, may not be re- 
imbursed under administrative regula- 
tions for expense of medical treatment 
and hospitalization incurred in con- 
nection with emergency surgical opera- 
tion. 3 C. G. 57, distinguished 

Leaves of absence—osteopathic treat- 
ment—Army appropriations for medical 
treatment are now to be regarded as 
available for payments, otherwise 
proper, for services of professionally 
qualified osteopaths in cases where 
Army personnel on duty, furlough, or 
leave of absence at places not having 
Govt. medical and hospitalization facil- 
ities avail themselves of such services for 
necessary medical care or treatment. 
1 C. G. 730, and other prior inconsistent 
decisions no longer will be followed___- 

Osteopathic treatment—unavailability of 
Govt. facilities—Army appropriations 
for medical treatment are now to be re- 
garded as available for payments, other- 
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MEDICAL TREATMENT—Continued. Page | MILEAGE—Continued. Page 
Private—C ontinued. Travel by privately owned automobile— 


wise proper, for services of professionally 
qualified osteopaths in cases where 
Army personnel on duty, furlough, or 
leave of absence at places not having 
Govt. medical and hospitalization facil- 
ities avail themselves of such services for 
necessary medical care or treatment. 
1C. G. 730, and other prior inconsistent 
decisions no longer will be followed 
Retired and inactive naval personnel in 
naval hospitals—in those cases where 
advance authorization was obtained for 
procurement of services of civilian med- 
ical consultant in connection with diag- 
nosis and treatment of inactive retired 
naval personnel, and inactive members 
of Fleet Reserve, lawfully admitted to 
naval hospitals under regulations pro- 
mulgated by Sec. of Navy, payment for 
such services may be made from current 
appropriation for Medical Dept., Bur. 
of Medicine and Surgery, Navy, which 
makes funds available for care, mainte- 
nance, and treatment of patients in 
naval and other hospitals as provided 
by regulation___- 
Veterans’ Administration beneficiaries—re- 
tired pay reduction requirement applica- 
bility—-absence of monetary benefit upon 
admission—provisions of sec. 1, act of 
Aug. 8, 1946, authorizing continuance of 
any retired pay during six months follow- 
ing month of initial admission of veteran 
without dependents to Veterans’ Adm, 
hospital for treatment, etc., before such 
pay is reduced, do not require that veteran 
be in receipt of monetary benefit upon ad- 
mission or during following six months, so 
that retired pay of veteran who was hos- 
pitalized for more than seven calendar 
months prior to effective date of his retired 
pay is subject to reduction from its effec- 
tive date while veteran is receiving such 


Continued. 

Advantage determinations—Continued, 
and 19, authorized district judge to 
perform such travel_. bs éé 

Circuitous routes—highway, wenther, 
ete., conditions precluding use of direct 
route—under provisions of sec. 12 (a) (1), 
Standardized Govt. Travel Regs., as 
revised, authorizing payment of mileage 
for travel by privately owned auto- 
mobile, mileage in excess of that shown 
on mileage tables as distance between 
authorized points of travel may be paid 
computed over route necessarily used 
upon basis that nature and condition of 
highways, weather, or other unusual 
conditions precluded use at time of 
travel of otherwise adequate shorter and 
direct route. 26 C. G. 463, amplified 

Common carrier comparative costs— Fed- 
eral judges—provisions of act of Feb. 14, 
1931, as amended, authorizing travel by 
privately owned automobile on mileage 
basis, are applicable to Federal judges, 
so that district court judge who traveled 
by privately owned automobile outside 
of his own district is not entitled to 
amount in excess of constructive cost of 
travel by common carrier in absence of 
administrative determination that such 
mode of transportation was more ad- 
vantageous to Govt., even though act of 
Apr. 22, 1940, authorizes payment of 
necessary expenses of travel of certain 
Federal justices and judges upon written 
certificate of justice or judge _- 

Dependents of transferred civilian ¢ em- 
ployees—travel separate and apart from 
employee—where change of station 
orders authorized reimbursement of 
transportation expenses of transferred 
employee’s immediate family but did 
not authorize travel by privately owned 


treatment or care_____.__ 
MILEAGE: 


automobile separate and apart from em- 
ployee, such general travel authorization 
Automobiles—ause of privately owned. See may not be — sufficient under sec. 
Mileage, travel by privately owned auto- 1, act of Aug. 2, 1946, and secs. 3 and 4, 
mobile. E. O. No. 9805, issued thereunder, to 
Travel by privately owned automobile: authorize allowance of mileage for travel 
Advantage determinations: of employee’s wife by privately owned 
Common carrier comparative costs as automobile separate and apart from em- 
factor. See Mileage, travel by privately ployee 
owned automobile, common carrier com- Joint travel—employee not on official 
parative costs. business transporting employee on 
Federal judges—where reimbursement official business—genera! rule—em- 
upon mileage basis at specific rate is ployee, under act of Feb. 14, 1931, as 
claimed by Federal district court amended, may not be paid mileage for 
judge for travel by privately owned use of privately owned automobile in 
automobile outside of his own district, transporting another employee on official 
administrative determination of ad- business where owner or operator thereof 
vantage to Govt. required by pro- did not perform official business - - , 
visions of act of Feb. 14, 1931, as Statutory authorization applicability to 
amended, should be made by Taco Federal judges—provisions of act of 
who under provisions of 28 U. 8. C. 17 Feb. 14, 1931, as amended, authorizing 
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Travel by privately owned automobile— Con. 
travel by privately owned automobile 
on mileage basis, are applicable to Fed- 
Cpe SN ih a aids inks ae Fess eRSS seks 

Substituted actual expense cases. See 
Traveling Expenses, vehicles, use of pri- 
vately owned. 

Witnesses—civilians voluntarily attending 
Coast Guard courts—under provisions of 
sec. 3, act of May 26, 1906, as made appli- 
cable to Coast Guard by sec. 1, act of Jan. 
28, 1915, establishing Coast Guard courts 
to be governed’ in their organization and 
procedure substantially in accordance 
with naval courts, civilian witness who 
voluntarily attends Coast Guard court 
martial at instance of such court may be 
reimbursed fees and mileage provided for 
witnesses attending naval ecurts-_..._....- 


MILITARY LEAVE: 


See Leaves of Absence, military. 


MISCELLANEOUS RECEIPTS: 


Amounts equivalent to value of property re- 
pair, ete., by insurer in lieu of insurance 
payment—where, under insurance policies 
required to be carried by lessees of excess 
Govt. industrial property leased under sec. 
6, National Industrial Reserve Act of 1948, 
insurer reserves option to repair or restore 
any of insured property lest or damaged 
as result of fire, ete., on in lieu thereof to 
pay directly te Govt. cash proceeds of such 
insurance, proceeds of any insurance or 
any amount equal to cost of repairs or re- 
placements to such property must be 
covered into Treasury as misc. receipts in 
absence of provision in sec. 6 which renders 
inapplicable misc. receipt depositing re- 
quirements of sec. 3617, R. 8. 22 C. G. 1133; 
24 id. 847; 27 id. 352, distinguished__._._..- 

Compensation deductions account reem- 
ployment of annuitants—com pensation de- 
duction equal to civil service retirement 
annuity allocable to period of reemploy- 
ment of annuitant, made pursuant to pro- 
visions of sec. 2 (b), act of Feb. 28, 1948, is 
not to be treated as collection for deposit to 
mise. receipts, nor is amount thereof re- 
quired to be deposited to credit of Civil 
Service Retirement and Disability Fund, 
net amount payable being for charging to 
salary appropriation involved ___.........- 

Damages—public property in transit. See 
Property, public, damage, loss, or destruction, 
transit. 

Equipment trade-in value. See Contracts, 
exchanges, old or used equipment, etc., trade- 
in value disposition. 

Insurance proceeds—wh re, under insurance 
policies required to be carried by lessees of 
excess Govt. industrial property leased 
under sec. 6, National Industrial Reserve 
Act of 1948, insurer reserves option to repair 
or restore-any ef insured property. lost or 

damaged as result of fire, etc., or in lieu 
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Continued. 
thereof to pay directly to Govt. cash pro- 
ceeds of such insurance, proceeds of any 
insurance or any amount equal to cost of 
repairs or replacements to such property 
must be covered into Treasury as misc. 
receipts in absence of provision in sec. 6 
which renders inapplicable misc. receipt 
depositing requirements of sec. 3617, R. S. 
22 C. G. 1133; 24 id. 847; 27 id. 352, distin- 


Old or used equipment. See Sales, old or 
used equipment, etc., sold in purchasing 
new. 

Surplus electricity sales to private parties— 
if it be administratively determined by 
Bur. of Mines that it would be in Govt.’s 
interests to operate Govt.-owned electric 
generating plant at its capacity, any sur- 
plus electricity resulting therefrom may 
be disposed of by sale to private activity; 
however, under sec. 3618, R. S., credits 
accruing to Bur. through payment by 
purchaser of invoices for materials, sup- 
plies, ete., used in plant’s operation— as 
distinguished from direct money pay- 
ments—may not be used without making 
corresponding transfers from Bureau's 
appropriated funds into Treasury as 
misc. receipts... ._.......-.--- JT rus 

Surplus personalty—deduction of sale ex- 
penses prior to deposit. See Sales, sur- 
plus, obsolete, scrap, etc., property and 
materials, expenses payable from proceeds. 


MORTGAGES: 
Government insured. 


See Loans, Corern- 
ment insured. 


NATIONAL CAPITAL PARK AND 


PLANNING COMMISSION: 


Employees—compensation increases under 


Postal Rate Revision and Federal Em- 
ployees Salary Act—provisions of sec. 304, 
Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, excluding em- 
ployees “in or under the municipal govern- 
ment of the District of Columbia” from 
benefits of salary increase provisions of act 
do net preclude payment of salary increase 
to employees of National Capital Park and 
Planning Com., even though such employ- 
ees are paid from funds appropriated by 
Dist. of Col. Appro. Act, 1949_............. 


NATIONAL PARK SERVICE: 
National Capital Parks: 


Employees—compensation increases under 
Postal Rate Revision and Federal Em- 
ployees Salary Act— provisions of sec. 304, 
Postal Rate Revision and Federal Em- 
ployees Salary Act of 1948, excluding em- 
ployees ‘‘in or under the municipal gov- 
ernment of the District of Columbia” 

from benefits of salary increase provi- 

sions of act, do not preclude payment of 
salary increases to employees of National 
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National Capital Parks—Continued. 

Capital Parks, field unit of National 
Park Service, Dept. of Interior, which is 
separate and distinct from, and divorced 
from any control by, government of 
Dist. of Col., even though part of its 
funds are provided by appropriation act 
for Dist. of Col. or that said funds are 
derived from general fund of Dist....... 


Status of with respect to District of Co- 
lumbia—provisions of sec. 304, Postal 
Rate Revision and Federal Employees 
Salary Act of 1948, excluding employees 
“in or under the municipal government 
of the District of Columbia” from bene- 
fits of salary increase provisions of act, do 
not preclude payment of salary increases 
to employees of National Capital Parks, 
field unit of National Park Service, 
Dept. of Interior, which is separate and 
distinct from, and divorced from any 
control by, government of Dist. of Col., 
even though part of its funds are pro- 
vided by appropriation act for Dist. of 
Col. or that said funds are derived from 
general fund of Dist...................- 


NAVAL ACADEMY: 
Instructors: 


Civilian retirement benefits—retired offi- 
cer instructors—in absence of statutory 
provisions permitting receipt of dual re- 
tired pay benefits, rule in 15 C. G. 1099 
that naval officers, retired for physical dis- 
ability with pay, who were appointed as 
instructors at Naval Academy, are not 
civilian members of teaching staff within 
meaning of act of Jan. 16, 1936, as amended, 
so as to be entitled to retirement benefits 
prescribed therein and to Govt. aid in 
purchasing retirement annuity, is for 
equal application to Naval Reserve offi- 
cer retired for service incurred disability 
pursuant to sec. 4, act of Aug. 27, 1940, 
who served as civilian instructor prior 
and subsequent to entry into service.._- 

Retirement annuity purchases—status of 
retired officer instructors—in absence of 
Statutory provisions permitting receipt 
of dual retired pay benefits, rule in 15 
C. G. 1099 that naval officers, retired for 
physical disability with pay, who were 
appointed as instructors at Naval Acad- 
emy, are not civilian members of 
teaching staff within meaning of act of 
Jan. 16, 1936, as amended, so as to be en- 
titled to retirement benefits prescribed 
therein and to Govt. aid in purchasing 
retirement annuity, is forequal application 

to Naval Reserve officer retired for service 

incurred disability pursuant to sec. 4, 

act of Aug. 27, 1940, who served as civil- 

ian instructor prior and subsequent to 
entry into service 
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Correction of naval records. See Records, 
military, naval, etc. 

Naval Reserve—active duty with active 
Navy—continuance on active duty for in- 
structing and training reservists—release 
from active duty requirement—Naval Re- 
serve officers commissioned under Naval 
Aviation Reserve Act of 1939 or Naval 
Aviation Cadet Act of 1942, who completed 
seven-year period of continuous active 
duty following flight training as aviation 
cadets, may, upon issuance of appropriate 
orders, continue on active duty for purpose 
of instructing and training reservists with- 
out first being released from active duty .. 

NAVY DEPARTMENT: 

Appropriations. See Appropriations, Navy 
Department. 

Secretary of the Navy—correction of naval 
records. See Pecords, military, navel, etc. 

NEWSPAPERS: 

See Advertising, newspapers. 

NOTARIES PUBLIC: 

Fees—depositions. See Depositions, fees. 

NURSES: 

Longevity pay service credits—under provi- 
sions of sec. 208 (b), Army-Navy Nurses 
Act of 1947, prescribing service that may be 
counted in computation of longevity pay of 
commissioned officers of Navy Nurse 
Corps, such officers, while not entitled to 
be credited with any inactive service, may 
be credited with active civilian service 
under appointments as nurses in Public 
Health Service for purposes of longevity 


Pay. See Pay, nurses. 
OATHS: 
Oaths of office: 
When required: 

Contract services of part time and inter- 
mittent physicians and dentists—con- 
tract services of part time and inter- 
mittent physicians and dentists of 
Public Health Service who do not per- 
form their work under supervision and 
control of Govt. officers are nonper- 
sonal in nature, and oaths of office and 
other papers usually required from 
Govt. employees need not be obtained 
from such contracting physicians and 


Employees separated without cause and 
restored to duty—employee who is re- 
stored to duty after period of unwar- 
ranted separation from service pursu- 
ant to sec. 6 (b), act of Aug. 24, 1912, as 
added by act of June 10, 1948, provid- 
ing that person so separated and re- 
stored to duty is to be deemed as hav- 
ing rendered service during period of 
removal, need not be required to file 
new oath of office or affidavit of non- 
affiliation 


Page 
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Oaths of office—Continued. Continued. 


When required—Continued. Engaging in strikes, ete.—Continued. 


Preference eligibles restored to duty— 
should Civil Service Com. in line with 
its discretionary authority under sec. 
14, Veterans’ Preference Act of 1944, as 
amended, recommend restoration of 
preference-eligible employee at date 
subsequent to date administratively 
fixed for separation, then separation 
would become an accomplished fact 
and new appointment and oath of 
office would be required; but if restora- 
tion is recommended retroactively to 
date of separation, separation is re- 
scinded and no new appointment or 
oath of office is necessary 


OFFICERS AND EMPLOYEES: 


Contract employees distinguished from con- 
tractors—contract services of part time and 
intermittent physicians and dentists of 
Public Health Service who do not perform 
their work under supervision and control 
of Govt. officers are nonpersonal in nature, 
and oaths of office and other papers usually 
required from Govt. employees need not 
be obtained from such contracting physi- 
cians and dentists 

De facto—compensation—retention of com- 
pensation already paid—where adminis- 
trative personnel actions, such as appoint- 
ments, promotions, or reinstatements, are 
found after substantial period of time to be 
erroneous upon post audit by Civil Service 
Com. but not due to bad faith or fraud 
either on part of employee or administra- 
tive officials, employee properly may be 
considered as serving in de facto status 
under unauthorized personnel action and 
may be permitted to retain compensation 
received by him prior to time such error is 
brought to attention of administrative 
officials. 28 C. G. 69, modified 

Details. See Details. 

Efficiency ratings—periedic within-grade 
advancements. See Compensation, periodic 
within-grade advancements, efficiency rating 
requirements. 

Engaging in strikes, etc.: 

Applicability of statutory restrictions: 
Alien lecturers on languages—prohibi- 
tion in sec. 501, Depts. of State, Justice, 
Commerce, and Judiciary Appro. 
Act, 1949, against use of appropriations 
or funds available for obligation during 
fiscal year 1949 to pay salary or wages 
of persons who engage in strike against 
Govt. or who are members of organi- 
zation of Govt. employees which as- 
serts right to strike against Govt., re- 
lates only to officers and employees of 
Govt. and not to independent con- 
tractors performing nonpersonal serv- 
ices, such as alien lecturers on lan- 
guages who owe no duty to Govt. 


Applicability of statutory restrictions— 
Continued. 


other than specific contract perform- 


In general—prohibition in sec. 501, 
Depts. of State, Justice, Commerce, 
and Judiciary Appro. Act, 1949, 
against use of appropriations of funds 
available for obligation during fiscal 
year 1949 to pay salary or wages of per- 
sons who engage in strike against Govt. 
or who are members of organization of 
Govt. employees which asserts right 
to strike against Govt. relates only to 
officers and employees of Govt. and 
not to independent contractors per- 
forming nonpersonal services, such as 
alien lecturers on languages who owe 
no duty to Govt. other than specific 


State employees engaged in federally- 
aided activities: 

Federal funds appropriated for grants 
to the several States for administra- 
tion of State public employment of- 
fices under act of June 6, 1933, as 
amended, upon being receipted for 
by State, lose their identity as Fed- 
eral funds and become funds of 
State, and, therefore, anti-strike pro- 
visions of sec. 601, Labor-Federal 
Security Appro. Act, 1948, have no 
application so as to require submis- 
sion by State employees engaged in 
such employment work of affidavits 
prescribed therein 

Federal funds granted to the several 
States in connection with adminis- 
tration and enforcement of provi- 
sions of Fair Labor Standards Act 
of 1938 and Walsh-Healey Public 
Contracts Act under agreements 
whereby funds are paid to States as 
reimbursement of costs, including 
salaries paid by States to their em- 
Ployees, are to be regarded as State 
funds subject to State control, and, 
therefore, anti-strike provisions of 
sec. 601, Labor-Federal Security 
Appro. Act, 1948, have no applica- 
tion so as to require submission by 
State employees engaged in such en- 
forcement duties of affidavits pre- 


tions—if it be administratively certified on 
applicable pay rolls that, due to flood—act 
of God—or because of failure of transporta- 
tion facilities, ete., occasioned thereby, it 
was impossible for employees to report for 
duty on days when their offices were not 
closed, payment of compensation for such 
days may be made to said employees and 
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Continued. 
absences administratively excused with- 
out any charge to annual leave_-_-_-____-- 
Experts and consultants. See Personal Serr- 
ices, experts and consultants. 

Holding two positions: 

See, also, Compensation, double. 

Employment as constituting “‘office’’—fee 
basis employment—employment of sal- 
aried court reporter in his capacity as 
notary public under State appointment 
to perform services in taking depositions 
in Federal Govt. proceedings on fee 
basis, as distinguished from time basis, 
may not be regarded as violating restric- 
tions against holding of more than one 
office within meaning of sec. 2, act of 

July 31, 1894, nor does such employment 

constitute violation of dual compensa- 

tion restriction of sec. 6, act of May 10, 

WG, enamemtee ix 65sec. Sie csi- 
Retired Marine Corps Reserve officer 

holding public elected office—while 

Marine Corps Reserve officer, retired for 

disability incurred in combat with en- 

emy and receiving retired pay as a result 
thereof, may not waive his retired pay 
for period of his service in public elected 
office in absence of statute so providing, 
no checks representing retired pay, right 
to which continues, need be drawn until 
requested by officer and forwarding of 
checks may be resumed whenever he so 
Retired military, naval, etc., personnel 
holding Federal civilian positions: 

Employment by Dist. of Col. Boxing 

Com.— Marine Corps Reserve officer 
who was placed on retired list under 
Title III, Army and Air Force Vital- 
ization and Retirement Equalization 
Act of 1948, and who also occupies civil- 
ian position as Chairman. Dist. of 
Col. Boxing Com., is to be regarded 
as remaining member of reserve corps 
to whom dual employment exemption 
provisions of sec. 4, Naval Reserve Act 
of 1938, apply and, therefore, meed not 
be regarded as holding ‘‘an office’ on 
reserve list in contravention of dual 
employment restriction in act of July 
31, 1894, as amended ____...........__- 
Retired enlisted men returned to inac- 
tive status in active-duty temporary 
commissioned rank—retired Army en- 
listed men who are advanced to tem- 
porary commissioned rank on retired 
list under provisions of sec. 203, act of 
June 29, 1948, and paid increased re- 
tired pay in accordance therewith, are 
not prohibited by dual office restric- 
tions of act of July 31, 1894, as amended, 
from holding civilian office and re- 
ceiving civilian compensation 


lll 


675 


INDEX DIGEST 





Continued. 


Holding two positions—Continued, 


Retired military, naval, etc., personnel 


holding Federal civilian positions— 


Continued. 

Retired reserve personnel generally— 
payment of retired pay under Title 
Ill, Army and Air Force Vitalization 
and Retirement Equalization Act of 
1948, to reserve officers on inactive 
duty, who also occupy Federal civilian 
positions the compensation attached 
to which equals or exceeds $2,500 per 
annum, need not be regarded as in con- 
travention of dual employment restric- 
tion in act of July 31, 1894, as amended - 


Hours of work: 


Overtime—compensation. See Compen- 
sation, overtime. 

Workweek establishment under Federal 
Employees Pay Act—‘‘when actually 
employed” employees, in general—in 
view of sec. 604 (a), Federal Employees 
Pay Act of 1945, providing for the estab- 
lishment of 40-hour workweek within 6 
of any 7 consecutive days, “month of 
service’ requirement of Annual and 
Sick Leave Regs. does not require that 
“when actually employed’’ employee 
perform services for specified number of 
hoyrs.each day in order to earn leave, so 
that failure to perform services for all or 
portion of one of 6 of any 7 consecutive 
days does not break continuity of serv- 
ice so long as employee conforms to his 
established workweek of 40 hours. Cf. 
Oni tais cose e ss 


Jury service. See Courts, jurors. 

Leaves of absence. See Leaves of Absence. 
Oaths of office. See Oaths. 

Promotions. See Compensation, promotions. 
Reduction in rank—preference-eligible em- 


ployees—rescission—where restoration of 
preference-eligible employees to grade 
from which demoted administratively was 
made without any appeal by employee to 
Civil Service Com., provisions of sec. 14, 
Veterans’ Preference Act of 1044, as 
amended by act of Aug. 4, 1947, making ad- 
ministrative action mandatory as to rec- 
ommendations of Com. in cases of appeals 
to it by preference eligibles reduced in 
rank, may not be regarded as authorizing 
retroactive restoration of employee; rather, 
restoration can be made effective only 

from date administratively processed 


Reinstatements: 


After military duty: 
Actual restoration as condition to right 
to perquisites—reemploy ment benefits 
provided by sec. 9, Selective Service 
Act of 1948, for employees upon resto- 
ration after military or naval service 

in order that such employee may have 
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Continued, Continued, 
Reinstatements—Continued. Separation from service—Continued. 
After military duty—Continued. Rescission—C ontinued. 


same status they would have enjoyed 
had they not entered armed forces are 
to be regarded as accruing only as inci- 
dent to actual restoration 
Date as of which restoration rights de- 
termined—regardless of nature of ad- 
ministrative action taken upon entry 
of employees into military service pur- 
suant to Selective Service Act of 1948— 
whether to place such employees on 
furlough or leave without pay or to 
separate them from rolls—rights of 
employees with respect to seniority, 
status, and pay are for determination 
as of time of reemployment in civilian 
position under sec. 9 of said act 
Separation from service—employees enter- 
ing military service—authority gen- 
erally—regardless of nature of adminis- 
trative action taken upon entry of em- 
ployees into military service pursuant 
to Selective Service Act of 1948—whether 
to place such employees on furlough or 
leave without pay or to separate them 
from rolls—rights of employees with 
respect to seniority, status, and pay are 
for determination as of time of reem- 
ployment in civilian position under sec. 


159 


restoration does not necessarily require 
retroactively effective action 


Reopening of previously settled appeals: 


Previously settled appeals under sec. 
14, Veterans’ Preference Act of 
1944, as amended, in which restora- 
tion of preference-eligible employees 
was recommended by Civil Service 
Com. may be reopened by Com. for 
purpose of making additional recom- 
mendations to as dates of restoration. 

Mandatory effect of supplemental rec- 
ommendations—previously settled 
appeals under sec. 14, Veterans’ 
Preference Act of 1944, as amended, 
in which restoration of preference- 
eligible employees was recommend- 
ed by Civil Service Com. may be 
reopened by Com. for purpose of 
making additional recommenda- 
tions as to dates of restoration; but 
such supplemental recommenda- 
tions are mandatory only in those 
cases in which original reeommenda- 
tion was made on or after Aug. 4, 
1947, date of amendment to said sec. 
which made the recommendations of 
Com. mandatory upon administra- 
tive officers 


Retired—reemployment. See Retirement. State or local—engaging in strikes, etc. 
Separation from service: Officers and Employees, engaging in strikes, 
Rescission: ete. 
Extent of “corrective action” required Subversive activity prohibition: 
of administrative officers—“‘ corrective Certifying officers’ responsibility in re- 
action” required of administrative spect of compensation payments: 
officers in accordance with recom- Certifying officer who had no notice of 


mendations made by Civil Service 
Com. under sec. 14, Veterans’ Prefer- 
ence Act of 1944, as amended, with 
respect to appeals of preference eligi- 
bles for restoration to duty, may not 
include authorization for payment of 
“back pay’ upon restoration and 
adjustment of leave accounts in 
connection with periods of separation 
or suspension 

Preference-eligible employees—while 
sec. 14, Veterans’ Preference Act of 
1944, as amended, requiring adminis- 
trative officer to take such corrective 
action as Civil Service Com. finally 
recommends with respect to appeals of 
preference eligibles for restoration to 
duty, comprehends complete revision 
of administrative records, including 
rescission of adverse administrative 
action and restoration to rolls retro- 
actively as of effective date of such 
adverse action, such broad corrective 
action is not mandatory upon Com., 
so that mere recommendation for 
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administrative determination that em- 
Ployee ‘‘advocates, or isa member of an 
organization that advocates, the over- 
throw ofthe Government of the United 


* States. by force or violence,”’ or knowl- 


edge of fact itself, is entitled to rely 
upon loyalty affidavit of employee 
and, upon employee’s resignation, may 
certify otherwise proper final salary 
payments and lump-sum leave pay- 
ments; however, if certifying officer 
knew at time he certified payments 
that resigned employee did in fact so 
advocate, he would not be permitted 
to hide behind employee’s affidavit 
for protection 


Except in those cases in which head of 


an agency, upon information available 
to him at time an employee resigns, 
notifies certifying officer that employee 
advocates, or is a member of organi- 
zation that advocates, overthrow of 
Govt. by force or violence, or in un- 
usual cases where certifying officer had 
personal knowledge of resigned em- 















Continued. 

Subversive activity prohibition—Continued. 
Certifying officers’ responsibility in re- 
spect of compensation payments—Con. 
ployee’s affiliations with proscribed 
organizations, certifying officer—not 
having any independent investigative 
responsibility—is entitled to rely upon 
employee's loyalty affidavit in mak- 
ing final salary, lump-sum leave, etc., 
payments 28 C. G. 413, amplified _- 
Suspension from duty—relief from duty for 
insubordination as constituting—super- 
visor’s action in relieving classified em- 
Ployee from duty because he refused to 
perform duties properly assigned to him 
on overtime day may not be regarded as 
constituting suspension from duty within 
meaning of sec. 6 (a), act of Aug. 24, 1912, 
as amended, prescribing procedures to be 
followed in suspending classified employ- 
ees for cause, but merely as constituting 
an administrative recognition of the em- 
ployee’s own actions in removing himself 


from duty status to non-duty status 
OFFSET: 


See Set-Of,. 
OIL: 
See Contracts, gasoline and oil. 
OPEN-MARKET PURCHASES: 
See Advertising, necessity or non-necessity. 
PACKING, CRATING, HAULING, 
ETC., OF HOUSEHOLD EF- 
FECTS: 
See Transportation, household effects, packing, 
crating, hauling, unpacking, etc. 
PAY: 
Active duty: 

Naval Reserve—appropriation availabil- 
ity—Naval Reserve officers commis- 
sioned pursuant to Naval Aviation 
Reserve Act of 1939 or Naval Aviation 
Cadet Act of 1942, who are assigned to 
peacetime Reserve program prior to 
expiration of seven-year period when 
employed on active duty, should have 
their pay and allowances while on active 
duty with active Navy charged to appro- 
priation “Pay and Subsistence of Naval 
Personne!’”’; however, when Reserve 
officer's status is changed to that of 
officer on active duty instructing and 
training reservists through issuance of 
appropriate orders, without first being 
released from active duty with active 
Navy, his pay and allowances would be 
chargeable to appropriation ‘‘Naval 
NT ai cconiie-ceentecnterntndiany< 

Officers’ Reserve Corps: 

Between date of completion of instruc- 
tion course and date of reversion to 
inactive status—member of Officers’ 
Reserve Corps who, upon completion 
of course of instruction to which ordered 
under active-duty orders which speci- 
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Officers’ Reserve Corps—Continued. 
fied period of leave and fixed date on 
which he would revert to “inactive 
status,” was paid accrued pay and 
allowances through date of completion 
of course plus lump-sum leave pay- 
ment, may not, in addition thereto, be 
paid active-duty pay and allowances 
for period intervening between date of 
completion of course and date of rever- 
sion to “‘inactive status.”” 4C. G. 804, 
GRIER bases ctcieodintinreenes< 

Constructive travel time by rail as limit- 
ing travel time by other means—this 
Office will be required to object to pay- 
ments of active-duty pay and allow- 
ances heretofore and hereafter made to 
reserve officers of Army called or re- 
called to extended active duty from 
civilian status, pursuant to sec. 37a, 
National Defense Act of 1916, as 
amended, under orders authorizing 
travel by privately owned automobile 
from home to first duty station to ex- 
tent that such payments exceed those 
for necessary travel time by rail over 
shortest usually traveled route to duty 
station required to comply with active- 
duty orders. 20 C, G. 309, amplified _- 

Retired personne! : 

Advancement in rank upon retirement— 
in absence of express statutory pro- 
vision entitling retired Navy Nurse 
Corps officers who have been placed 
on retired list with rank of next higher 
grade than that in which serving at 
time of retirement in accordance with 
sec. 412 (a), Officer Personnel Act of 
1947, on account of commendation for 
performance of duty in actual com bat, 
to be recalled to active duty with such 
honorary rank, there would be no basis 
for concluding that such retired officer 
world be entitled to be recalled in such 
honorary rank and receive active-duty 
pay and allowances of such honorary 

Correction of record respecting retire- 
ment date as authorizing payment: 

Action of President in prospectively 
changing effective date of retirement 
of Navy officer more than year after 
officer’s retirement had been accom- 
plished, in order to effectuate correc- 
tion of officer’s records under sec. 207, 
Legislative Reorganization Act of 
1946, may not be regarded as con- 
ferring on officer any right to pay- 
ment of active-duty pay and allow- 
ances for period subsequent to date 
originally fixed for officer’s retire- 
mont. IAC. D. 676, distinguished _. 

Correction of Navy officer’s records, 

pursuant to sec. 207, Legislative 
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Active duty—Continued. 
Retired personnel—Continued. 

Correction of record respecting retire- 
ment date as authorizing pay- 

ment—Continued. 
Reorganization Act of 1944, to show 
that effective date of voluntary 
retirement was date later than one 
on which President approved 
officer’s retirement does not author- 
ize payment of active-duty pay and 
allowances for any period after date 
originally fixed for officer's transfer 


Entitlement of former officer in absence 
of reappointment in service—officer of 
Naval Reserve who was released from 
active service, without pay, for physi- 
ca! disability by reason of findings of 
boards of medical survey and sub- 
sequently discharged, is entitled upon 
review of said findings under provi- 
sions of sec. 392 (a), Servicemen’s 
Readjustment Act of 1944, as amended, 
to be retired with pay if, as result of 
such review, retirement isapproved by 
competent authority; however, such 
former officer could not be “‘rec:lled’’ 
to active duty so as to be entitled to 
active-duty pay and allowances unless 
he is reappointed in Naval Reserve. _- 

Longevity credits—inactive duty time— 
retired Navy enlisted man who, pur- 
suant to sec. 3, act of July 23. 1947, was 
appointed as Coast Guard officer may 
be regarded as having been “‘enlisted,”’ 
while on Navy retired list, within 
meaning of sec. 3A, Pay Readjustment 
Act of 1942, as amended, so that in- 
active time on such retired list may 
be counted in computing his active- 
duty pay as Coast Guard officer on 
active list 

Additional: 

Aviation duty. See Pay, aviation duty. 

Gratuities. See Gratuities. 

Longevity. See Pay, longevity. 

Medical and dental officers—Naval Re- 
serve officers serving as interns-—under 
provisions of sec. 1A, Pay Readjustment 
Act of 1942, as added by sec. 101, Army- 
Navy-Public Health Service Medical 
Officer Procurement Act of 1947, com- 
missioned officers of Naval Reserve 
(Medical Corps) who volunteer for and 
perform active duty as interns in U. S. 
Navy and who otherwise comply with 
requirements of said section are entitled 
to $100 per month additional pay author- 
ized therein for such commissioned 


See Pay, period. 
Special qualifications in use of arms— 
qualification obtained while serving as 
warrant officer—right to payment of ad- 
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Additional—C ontinued. 
ditional compensation prescribed for 
Marine Corps enlisted men by E. O. 
No. 92U9, issued pursuant to sec. 16, Pay 
Readjustment Act of 1942, for special 
qualification in use of arms which they 
may be required to use arises only uppn 
Proper qualification therefor obtained 
while serving in enlisted status, and, 
therefore, such additional compensation 
may not be paid to enlisted man who 
obtained his qualification as carbine 
expert while serving as temporary war- 
SOROS ssc csc sii. bocce 
Administrative—Marine Corps Reserve— 
inactive reservists drawing pension, dis- 
ability compensation, etc.—restriction in 
sec. 10, act of Aug. 2, 1940, against pay- 
ment of pay, allowances, etc., to members 
of Marine Corps Reserve on active duty 
while drawing pension, disability com- 
pensation, or retired pay from U. S., is 
not applicable to inactive Marine Corps 
reservists so as to preclude payment of 
drill, equivalent duty and administrative 
duty pay authorized by sec. 14 (c) and (d), 
Pay Readjustment Act of 1942, as 
amerded, to such reservists..............- 
After expiration of enlistment—periods of 
confinement, awaiting trial, etc. —regula- 
tions (Alnav 155-41) issued by Sec. of 
Navy which involuntarily extended en- 
listments of Marine Corps personnel for 
duration of war in accordance with act of 
Dee. 13, 1941, were applicable to Marine 
Corps enlisted man whose enlistment 
otherwise would have expired while in 
desertion status, so as to restore enlisted 
man to pay status on return to naval 
control, and, therefore, remission of for- 
feiture of pay imposed by court-martial 
sentence may be made as long as enlist- 
ment is in effect. 26 C. G. 702, modified... 
Aviation duty: 
Aviation reserve officers’ lump-sum pay- 
ments: 
Appropriation availability: 

Lump-sum payments authorized for 
Naval Reserve aviation officers by 
sec. 12, Naval Aviation Cadet Act 
of 1942, upon release from active 
duty are chargeable, in view of fact 
that such payments relate mainly 
to periods of active service with 
active Navy rather than to periods 
of service relating to training of 
reservists in connection with peace- 
time Reserve program, to appro- 
Priation “‘Pay and Subsistence of 
Naval Personnel’ rather than to 
appropriation ‘‘Naval Reserve’’__.- 

Naval Reserve officers commissioned 
under Naval Aviation Reserve Act 
of 1989 or Naval Aviation Cadet Act 
of 1942, who completed seven-year 
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Aviation reserve officers’ lump-sum pay- 
ments—Continued. 

Appropriation availability—Continued. 
period of continuous active duty 
following flight training as aviation 
cadets, may, upon issuance of ap- 
propriate orders, continue on active 
duty for purpose of instructing and 
training reservists without first be- 
ing released from active duty; and 
any aviation reserve officers’ lump- 
sum payments payable pursuant to 
sec. 12 of 1942 act upon release from 
active duty should be paid from 
appropriation ‘‘Pay and Subsistence 
of Naval Personnel” current at time 


Entitlement as affected by appointment 
as warrant officer in Regular Army— 
lump sum authorized by sec. 2, act of 
June 16, 1936, as amended, to be paid 
Air Corps Reserve officers who, upon 
release from active duty, have not 
been ‘‘selected for commission’ in 
Regular Anny may be paid in case of 
Air Corps Reserve officer who, upon 
release from active duty, was selected 
for appointment to grade of warrant 
officer in Regular Army 

Mustering-out pay in addition—Army 
Air Corps Reserve officor who, upon 
reversion to inactive status, received 
lump-sum payment under sec. 2, act 
of June 16, 1936, as amended, and who 
thereafter performed active duty as 
captain in A. U. S., may not be re- 
garded as eligible, in view of prohibi- 
tion in sec. 1 (b) (4), Mustering-Out 
Payment Act of 1944, as amended, to 
receive also mustering-out pay upon 
release from latter duty; moreover, 
prohibition in sec. 3 of 1944 statute 
against payment of mustering-out 
pay more than once would preclude 
allowance of mustering-out pay for 
such latter additional service 

Naval reservists—entitlement as affected 
by sec. 14 (c), Pay Readjustment Act of 
1942—provisions of sec. 313, Naval Re- 
serve Act of 1938, as amended, authoriz- 
ing increased pay of 50 percent for re- 
servists performing aerial flights in 
capacity of pilots for not Jess than four 
hours in any quarter are to be regarded 

as impliedly repealed by sec. 14 (c), 

Pry Readjustment Act of 1942, as added 

by see. 3, act of Mar. 25, 1948, applying 

provisions of sec. 18 of 1942 act, as 
amended, to reservists when on active 

duty, so as to authorize payment of 50 

percent increase in pay for all personnel 

engaged in aerial flights under regula- 
tions promulgated by President 


ment. See Pay, after exmration of enlist- 
ment, periods of confinement, awaiting 
trial, etc. 
Civilian employees. See Compensation. 
Concurrent with civilian compensation. See 
Compensation, double. 
Detailed personnel. See Details. 
Drill: 

Marine Corps Reserve—inactive reservists 
drawing pension, disability compensa- 
tion, etc.—restriction in sec. 10, act of 
Aug. 2, 1946, against payment of pay, al- 
lowances, etc., to members of Marine 
Corps Reserve on active duty while 
drawing pension, disability compensa- 
tion, or retired pay from U. 8., is not ap- 
plicable to inactive Marine Corps reserv- 
ists so as to preelude payment of drill, 
equivalent duty, and administrative 
duty pay authorized by sec. 14 (c) and 
(a), Pay Readjustment Act of 1942, as 
amended, to such reservists 

Naval Reserve: 

Effect of sec. 14 (c), Pay Readjustment 
Act of 1942, generally: 

Provisions of sec. 313, Naval Reserve 
Act of 1938, as amended, authorizing 
increased pay of 50 percent for re- 
servists performing aerial flights in 
capacity of pilots for not less than 
four hours in any quarter are to be 
regarded as impliedly repealed by 
sec. 14 (c), Pay Readjustment Act of 
1942, as added by sec. 3, act of Mar. 
25, 1948, applying provisions of sec. 
18 of 1942 act, as amended, to reserv- 
ists when on active duty, so as to 
authorize payment of 50 percent in- 
crease in pay for all personnel en- 
gaged in acria) flights under regula- 
tions promulgated by President .-_.- 

Provisions of sec. 313, Naval Reserve 
Act of 1938, as amended, fixing max- 
imum amount of $10 that may be 
paid naval reservists for each drill 
period, limiting amount of additional 
pay for flying authorized to be paid 
such personnel, and limiting number 
of drills that may be performed in 
any one fiscal year are to be regarded 
as having been impliedly repealed 
by sec. 14 (c), Pay Readjustment 
Act of 1942, as added by sec. 3, act of 
Mar, 25, 1948, prescribing uniform 
Standards for inactive duty training 
pay for reservists 

Inclusion of longevity increases in com- 
putation—in computing drill pay of 

Naval Reserve officers under sec. 14 

(c), Pay Readjustment Act of 1942, as 

added by sec. 3, act of Mar. 25, 1948, 

period pay increases as well as percent- 

age increases in pay should be in- 
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Naval Reserve—Continued. 
cluded, notwithstanding that, under 
sec. 3 of 1942 act, length of service is 
excluded from computation of armory 
drill and administrative function pay. 
Inclusion of period pay in computation— 
in computing drill pay of Naval Re- 
serve officers under sec. 14 (c), Pay 
Readjustment Act of 1942, as added 
by sec. 3, act of Mar. 25, 1948, period 
pay increases as well as percentage in- 
creases in pay should be included, not- 
withstanding that, under sec. 3 of 1942 
act, length of service is excluded from 
computation of armory drill and ad- 

ministrative function pay 

Equivalent duty—Marine Corps Reserve— 
inactive reservists drawing pension, dis- 
ability compensation, etc.—restriction in 
sec. 10, act of Aug. 2, 1946, against payment 
of pay, allowances, etc., to members of 
Marine Corps Reserve on active duty 
while drawing pension, disability com- 
pensation, or retired pay from U. 8., is not 
applicable to inactive Marine Corps 
reservists so as to preclude payment of 
drill, equivalent duty, and administra- 
tive duty pay authorized by sec. 14 (c) 
and (d), Pay Readjustment Act of 1942, as 

amended, to such reservists. 


Higher command—Cavalry group com- 
mand—applicable Army Regs. having 
provided that command of regiment or of 
group pertained to grade of lieutenant 
colonel in absence of commanding officer 
(colonel), lieutenant colonel assigned to 
command of Cavalry group to which was 
attached senior officer of same grade was 
not exercising command above that ‘‘per- 
taining to his grade” within contempla- 
tion of sec. 7, act of Apr. 26, 1898, so as to 
be entitled to pay and allowances of colonel 
while exercising such command, notwith- 
standing that he normally would not have 
commanded group. 1 C. G. 37, dis- 


Increases for special duties, qualifications, 
ete. See Pay, additional. 


Leaves of absence. See Leaves of Absence. 
Longevity: 

Rights of Naval Reserve officers entitled 
to drill pay—in computing drill pay of 
Naval Reserve officers under sec. 14 (c), 
Pay Readjustment Act of 1942, as added 
by sec. 3, act of Mar. 25, 1948, period pay 
increases as well as percentage increases 
in pay should be included, notwith- 
standing that, under sec. 3 of 1942 act, 
length of service is excluded from com- 
putation of armory drill and adminis- 
trative function pay 


Service credits: 
Lighthouse service of Coast Guard per- 
sonnel: 

Interim period which elapsed between 
date of transfer of Lighthouse Service 
to Coast Guard (July 1, 1939) and 
date Lighthouse Service personnel 
were appointed, commissioned, or 
enlisted in Coast Guard under act of 
Aug. 5, 1939, may be considered as 
period of service in computing ‘‘lon- 
gevity” for purposes of pay in Coast 
Guard pursuant to sec. 6 of 1939 act 
as amended by act of June 24, 1948.. 

Personnel of Lighthouse Service who 
were commissioned, appointed, or 
enlisted in Coast Guard pursuant to 
act of Aug. 5, 1939, are entitled under 
act of June 24, 1948, amending sec. 6 
of 1939 act, to have service in Light- 
house Service included in computing 
length of service for period pay pur- 
poses as well as longevity pay pur- 


Navy nurses—under provisions of sec. 
208 (b), Army-Navy Nurses Act of 
1947, prescribing service that may be 
counted in computation of longevity 
pay of commissioned officers of Navy 
Nurse Corps, such officers, while not 
entitled to be credited with any in- 
active service may be credited with 
active civilian service under appoint- 
ments as nurses in Public Health 
Service for purposes of longevity pay - - 

Public Health Service officers—con- 
structive service credit in addition to 
actual military, naval, etc., service 
credit—officers of Regular Corps of 
Public Health Service who, at time of 
their original appointment in such 
Corps, had prior military, naval, etc., 
service which was not then authorized 
to be counted for longevity pay pur- 
Poses, but which subsequently was au- 
thorized to be counted for such pur- 
poses by sec. 3A, Pay Readjustment 
Act of 1942, as amended, are not en- 
titled under sec. 5 (e), act of Feb. 28, 
1948, granting constructive service 
credits to certain officers on active 
duty on date of enactment of such act, 
to be given constructive service credit 
in addition to credit for actual military, 
naval, etc., service as authorized by 
said sec. 3A of 1942 act as amended. »- 

Retainer pay: See Pay, retainer. 

Retired pay. See Pay, retired, longevity 
credits. 

Retired personnel on active duty. See 
Pay, active duty, retired personnel, 
longevity credits. 
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Mustering-out pay. See Gratuities, mustering- 












out pay. 


Period: 


See, also, related heading: Pay, longerity. 
Rights of Naval Reserve officers entitled 
to drill pay—in computing drill pay of 
Naval Reserve officers under sec. 14 (c), 
Pay Readjustment Act of 1942, as added 
by sec. 3, act of Mar. 25, 1948, period pay 
increases as well as percentage increases 
in pay should be included, notwithstand- 
ing that, under sec. 3 of 1942 act, length of 
service is excluded from computation of 
armory drill and administrative function 


Service credits: 

Lighthouse service of Coast Guard per- 
sonnel—personne! of Lighthouse Serv- 
vice who were commissioned, appoint- 
ed, or enlisted in Coast Guard pur- 
suant to act of Aug. 5, 1939, are en- 
titled under act of June 24, 1948, 
amending sec. 6 of 1939 act, to have 
service in Lighthouse Service included 
in computing length of service for 
period pay purposes as well as lon- 
gevity pay purposes_................. 

Retired personnel. See Pay, retired, 
longevity credits. 


Promotions—retired personnel—effect of 


active-duty promotion on retired pay. See, 
generally, Pay, retired. 


Retainer : 


Naval Reserve: 

Effect of disrating, etc., while on active 
duty—while Fleet reservist who per- 
formed active duty after transfer to 
Fleet Reserve and who while so serv- 
ing was reduced in rating pursuant to 
court-martial sentence elected to have 
his retainer or retired pay computed 
under laws in effect after Aug. 10, 1946 
(sec. 208, Naval Reserve Act of 1938, 
as added by sec. 3, act of Aug. 10, 
1946), such reservist is entitled, by 
virtue of savings provision in sec. 208, 
to have his retainer or retired pay 
computed on basis of higher rating 
held by him when transferred to 
Reserve, rather than on basis of 
reduced rating held when inactive- 
duty status was resumed -............. 

Longevity credits: 

Inactive service in Naval Reserve— 
enlisted men of Regular Navy who 
transfer to Fleet Reserve under 
provisions of sec. 203 or 204, Naval 
Reserve Act of 1938, are entitled to 
count prior inactive service in Naval 
Reserve and Naval Reserve Force 
for longevity pay purposes in com- 
putation of retainer or retired pay -. 

Inactive service in Naval Reserve 

Force—enlisted men of Regular 
Navy who transfer to Fleet Reserve 
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Retainer— Continued, 
Naval Reserve—Continued. 


Longevity credite—C ontinued. 
under provisions of sec. 203 or 204, 
Naval Reserve Act of 1938, are en- 
titled to count prior inactive service 
in Naval Reserve and Naval Re 
serve Force for longevity pay pur- 
poses in computation of retainer or 


Retired: See, also, related heading: Retire- 


ment, military, naval, etc. 


Active duty after retirement: 


Retention of active-duty promotion 
upon return to inactive service—emer- 
gency officers—under sec. 203 (a), act 
of June 29, 1948, authorizing advance- 
ment on applicable retired list of 
officers heretofore granted retirement 
pay under any provision of law to 
highest temporary grade in which 
served satisfactorily on active duty for 
not less than six months with retired 
pay computed on basis of such higher 
rank, former Army officer in receipt of 
emergency officers’ retirement pay 
pursuant to act of May 24, 1928, who 
reentered active military service is 
entitled, upon restoration to emer- 
gency officers’ retired list, to have his 
retirement pay computed on basis of 
highest temporary grade in which he 
performed satisfactory active service 
for six months or more.............--. 

Retention of active-duty promotion 
upon return to inactive status—retired 
enlisted men of Coast Guard who were 
recalled to active duty when Coast 
Guard was operating as part of Navy 
and who were subsequently released 
from such duty are not entitled, cither 
by virtue of assimilation provisions of 
sec. 8, act of May 18, 1920, or any other 
provision of law, to retired pay based 
upon highest grade to which promoted 
during period of recall to active duty 
as is authorized for retired enlisted men 
of Navy and Marine Corps by act of 
July 1, 1918 


Army Nurse Corps—Chief of Army Nurse 


Corps retired after serving in higher 
temporary rank— Chief of Army Nurse 
Corps retired with temporary rank of 
colone! with retired pay based upon such 
temporary rank in accordance with sec. 
108b, Army-Navy Nurses Act of 1947, is 
not entitled to have her retired pay com- 
puted on basis of 75 percent of her active- 
duty pay under fourth paragraph of sec. 
15, Pay Readjustment Act of 1942, pro- 
visions of which are applicable only to 
pay of officers’ permanent grade or rank 
and not that of temporary grade or rank. 
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Concurrent receipt of pensions or compen- 
sation administered by Veterans’ Adm.— 
Reserve personnel retired for age—ad- 
ministrator’s decision, Veterans’ Adm., 
No. 800, Dec. 22, 1948, holding that Span- 
ish-American War pension may not be 
paid concurrently with retired pay au- 
thorized under act of June 29, 1948, and 
that retired pay may not be waived pur- 
suant to act of May 27, 1944, for purpose 
of receiving compensation or pension 
from Veterans’ Adm., is conclusive upon 
this Office insofar as it relates to Spanish- 
American War service pension and other 
pensions and compensation adminis- 
tered by such Adm. under provisions of 
sec. 11, act of Oct. 17, 1910 

Concurrent with civilian compensation. 
See Compensation, double. 

Drill, equivalent duty, and administrative 
duty pay in addition. See appropriate 
subhead under heading: “Pay.” 

Effect of disrating, etc., while on active 
duty—transferred Fleet reservists— 
while Fleet reservist who performed ac- 
tive duty after transfer to Ficet Reserve 
and who while so serving was reduced 
in rating pursuant to court-martial sen- 
tence elected to have his retainer or re- 
tired pay computed under laws in effect 
after Aug. 10, 1946 (sec. 208, Naval Re- 
serve Act of 1938, as added by sec. 3, act 
of Aug. 10, 1946), such reservist is en- 
titled, by virtue of savings provision in 
sec. 208, to have his retainer or retired 
pay computed on basis of higher rating 
held by him when transferred to Re- 
serve, rather than on basis of reduced 
rating held when inactive-duty status 
was resumed 

Limitations—concurrent civilian compen- 
sation.—See Compensation, doutle, retired 
personnel, concurrent retired and civilian 
service pay; Officers and Employees, hold- 
ing two posttions. 

Limitation while receiving hospitalization 
or domiciliary care—retired pay receipt 
necessity upon admission—provisions of 
sec. 1, act of Aug. 8, 1946, authorizing con- 
tinuance of any retired pay during six 
months following month of initial admis- 
sion of veteran without dependents to 
Veterans’ Adm. hospital for treatment, 
etc., before such pay is reduced, do not 
require that veteran be in receipt of 
monetary benefit upon admission or dur- 
ing following six months, so that retired 
pay of veteran who was hospitalized for 
more than seven calendar months prior 
to effective date of his retired pay is 
subject to reduction from its effective 
date while veteran is receiving such treat- 
ment or care 


Page | PAY—Continued. 
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Longevity credits: 
Inactive service in Naval Reserve: 
Former employee of Bur. of Marine 
Inspection and Navigation, Dept. 
of Commerce, commissioned as per- 
manent officer in Coast Guard 
under sec. 3 (6), act of July 23, 1947, 
may not count periods of inactive 
service in Naval Reserve Force 
during which he did not render 
civilian service toward fifteen years’ 
service in Federal Govt., civil’ or 
military, which, under sec. 12 of said 
act, would entitle him to receive 
retired pay based on 75 percent of bis 
active-duty pay at time of retirement_ 
£niisted men of Regular Navy who 
transfer to Fleet Reserve under 
Provisions of sec. 203 or 294, Naval 
Reserve Act of 1938, are entitled to 
count priorinactive service in Naval 
Reserve and Naval Reserve Force 
for longevity pay purposes in com- 
putation of retainer or retired pay-- 


Inactive service in Naval Reserve 
Force—enlisted men of Regular Navy 
who transfer to Fleet Reserve under 
provisions of sec. 203 or 204, Naval Re- 
serve Act of 1938, are entitled to count 
prior inactive service in Naval Reserve 
and Naval Reserve Force for longevity 
pay purposes in computation of re- 
tainer or retired pay 


Inactive time on retired list—retired 
Navy enlisted man who, pursuant to 
sec. 3, act of July 23, 1947, was ap- 
pointed as Coast Guard officer may be 
regarded as having been “enlisted,” 
while on Navy retired list, within 
meaning of sec. 3A, Pay Readjust- 
ment Act of 1942, as amended, so that 
inactive time on such retired list may 
be counted in computing his active- 
duty pay as Coast Guard officer, on 
active list; and upon retirement 
under sec. 3, act of Jan. 28, 1915, with 
more than 30 years’ service creditable 
toward retirement, such officer is en- 
titled to count inactive time on Navy 
retired list in computing his retired 
pay as Coast Guard officer 

Reserve personnel retired for age: 
Effect of transfer to inactive reserve 

status—inactive reserve status re- 
ferred to in sec. 304, act of June 29, 
1948, contemplates status whereby 
person while remaining member of re- 
serve does not participate in any 
training prescribed for reserve com- 
ponents as provided in sec. 308 
thereof, and was intended only to sus- 
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Longevity credits—Continued. 

Reserve personnel retired for age—Con. 
pend accrual of retirement benefits 
during such period or periods as per- 
sonnel might be in an inactive re- 
serve status, so that individual who 
has been transferred to inactive re- 
serve status under sec. 304 may be 
restored to active duty status and be 
entitled to additional retirement 


Honorary Reserve of Officers’ Reserve 
Corps Service—period of time during 
which officer is in Honorary Reserve 
of Officers’ Reserve Corps as estab- 
lished under general authority in 
sec. 37, National Defense Act, as 
amended, may not be credited for 
longevity pay purposes in computa- 
tion of retired pay under Title Ill, 
act of June 29, 1948..............-... 

Point accrual effective date—notwith- 
standing provisions of sec. 307, act of 
June 29, 1948, authorizing Sec. of 
Navy to make such rules and regu- 
Istions as may be necessary to carry 
out provisions of act respecting 
retirement of Navy and Marine 
Corps Reserve personnel, fixing of 
date other than June 29, 1948—date 
of enactment of said act—as effective 
date upon which pre-enactment and 
post-enactment methods of com- 
puting points accrue would not be 
authorized under secs. 302 (b) and 
302 (c) of said act which provide for 
accrual of points subsequent and 
prior to enactment of act_____.__._. 

Point credit during period between 
statutory enactment date and ad- 
ministrative effective date—while 
Sec. of Navy is authorized under 
sec. 312, act of June 29, 1948, to 
establish Jan. 1, 1949, as date on 
which provisions of Title III of said 
act become effective as to retirement 
of Naval Reserve and Marine Corps 
Reserve personnel, setting of such 
date would not, under sec. 302 (b) of 
act—specifically providing for accru- 
al of points subsequent to “‘enact- 
ment” of act—jeopardize right of 
individuals to receive credit for 
points during period intervening 
between date of enactment, June 29, 
1948, and Jan. 1, 1949_.......-..._.. 

Point credit for fractional year’s 
service—while there is no express 
provision in Title III, act of June 29, 

1948, with respect to crediting Naval 

Reserve and Marine Corps Reserve 

personne] who have less than one 

year’s service with any portion of 
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Longevity credite—Continued. 
Reserve personnel retired for age—Con. 
50-point per annum credit provided 

for in sec. 303 of act for service per- 
formed prior to enactment of act, or 

for crediting part of year with any 
Portion of 15-point credit provided 

for in sec. 302 (b) (3) of act as member 

in reserve component subsequent to 
enactment of act, there is no objec- 
tion to having such service credited, 
provided it be on pro rata basis __._. 
Simultaneous service in reserve and 
regular services—while, under sec- 
ond proviso of sec. 302 (a), act of 
June 29, 1948, simultaneous service 

in reserve component and in Regular 
Army, Navy, Ctc., may not be con- 
sidered as service in reserve com- 
ponent for retired pay purposes, 
such proviso would not preclude 
payment of retired pay to person 
otherwise eligible therefor who had 
had twenty years’ service consisting 

of twelve years’ service in other than 
reserve Component followed by eight 
Years’ service in reserve component, 
even though such person also may 
have been member of reserve com- 
ponent during said twelve years___- 
Navy, Marine Corps, and Coast Guard 
officers retired under act of Feb. 21, 
1946, for length of service—rear admiral 
(lower half) with service as Judge Ad- 
vocate General, rear admiral (upper 
half)—upon retirement, pursuant to sec, 
6, act of Feb. 21, 1946, of rear admiral 
(lower half) who had served as Judge 
Advocate General for more than two and 
one-half years with pay and allowances 
of upper half retired pay properly pay- 
able is to be computed under provisions 
of sec. 7 (a) of said act as amended, con- 
sidered in conjunction with terms of act 
of June 22, 1938, on basis of active-duty 
pay of rear admiral (upper half), pro- 
vided President, in accordance with 1938 
act, approves officer’s retirement in rank 
held by him as Judge Advocate General. 
Navy, Marine Corps, and Coast Guard 
personnel retired while or after serving 
in higher temporary rank—officers 
wholly retired for nonservice disability— 
ruling in 24 C. G. 934—that one year’s 
pay to be paid to Regular Navy officer 
who, while temporarily serving in higher 
rank under authority of act of July 24, 
1941, is wholly retired from service under 
sec. 1454, R. S., for disability not result 
of any incident of service, should be 
computed on basis of pay of his perma- 
nent rank—is not affected by provisions 
of sec. 316 (j), Officer Personne! Act of 
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1947, or amendment of Feb. 21, 1948, to 

sec. 10, act of July 24, 1941, authorizing 

computation of retired pay of officer on 

basis of pay of his temporary rank. 27 

C. G. 152, distinguished 

Navy Nurse Corps officers retired for 
length of service—effect of service in 

military or naval forces prior to Nov. 12, 

1918—Navy Nurse Corps officer who 

served in Army Nurse Corps prior to 

Nov. 12, 1918, and who was retired in 

her permanent rank after completing 

more than 2) years’ service pursuant to 

provisions of sec. 6, act of Feb. 21, 1946, 

is to be regarded as having served as 

member of military or naval forces prior 
to Nov. 12, 1918, within meaning of 
fourth paragraph of sec. 15, Pay Read- 
justment Act of 1942, so as to entitle her, 
if otherwise eligible, to retired pay equal 
to 75 percent of her active-duty pay at 
time of retirement 

Officers serving in military or naval forces 

prior to Nov. 12, 1918: 

Army nurses with more than 29 years’ 
service—Army nurse who had served 
on active duty prior to Nov. 12, 1918, 
and has completed more than 29 years’ 
service is not eligible for retirement 
under provisions of sec. 5, act of July 
31, 1935, as amended, relating to re- 
tirement of officers who have com- 
pleted not less than 15 nor more than 
29 years’ service; neither does proviso 
in such section, authorizing computa- 
tion of retired pay at 75 percent of 
active-duty annual pay of officers who 
served in military or naval forces prior 
to Nov. 12, 1918, have any application 
to officers retired under provisions of 
law other than those contained in said 
section as amended 

Inactive Naval Reserve service as basis 
for increased benefits—Coast Guard 
officer who, prior to Nov. 12, 1918, 
held commission in Naval Reserve 
Force under which he did not perform 
any active duty is not entitled, upon 
retirement, to have his retired pay 
computed, by reason of having held 
such commission, at 75 percent of his 
active-duty pay as authorized by 
provisions of fourth par. of sec. 15, 
Pay Readjustment Act of 1942, for 
officers who “served” in military or 
naval forces of U. 8. prior to Nov. 12, 


Navy Nurse Corps officers retired for 
length of service—Navy Nurse Corps 
officer who served in Army Nurse 
Corps prior to Nov. 12, 1918, and who 
was retired in her permanent rank 
after completing more than 20 years’ 
service pursuant to provisions of sec. 6, 


Officers serving in military or naval forces 
prior to Nov. 12, 1918—Continued. 
act of Feb. 21, 1946, is to be regarded 
as having served as member of military 
or naval forces prior to Nov. 12, 1918, 
within meaning of fourth paragraph 
of sec. 15, Pay Readjustment Act of 
1942, so as to entitle her, if otherwise 
eligible, to retired pay equal to 75 per- 
cent of her active-duty pay at time of 


Officers with combat commendation— 
Navy Nurse Corps officers advanced in 
rank—Navy Nurse Corps officer who has 
been commended for performance of 
duty in actual combat in accordance with 
provisions of sec. 412 (a), Officer Per- 
sonnel Act of 1947, and who otherwise is 
eligible for retirement under other pro- 
visions of law, would be entitled, upon 
retirement, to be placed on retired list 
with rank of next higher grade than that 
in which serving at time of retirement, 
with retired pay computed at rate of 75 
percent of active-duty pay of grade, 
either permanent or temporary, in which 
serving at time of retirement 

Payment of, in general—retired Reserve 
officer holding public elected office— 
check issuance, forwarding, etc., pro- 
cedure—while Marine Corps Reserve 
officer, retired for disability incurred in 
combat with enemy and receiving re- 
tired pay as a result thereof, may not 
waive his retired pay for period of his 
service in public elected office in absence 
of statute so providing, no checks repre- 
senting retired pay, right to which con- 
tinues, need be drawn until requested by 
officer and forwarding of checks may be 
resumed whenever he so desires. 

Rear admiral (lower half) with service as 
Judge Advocate General, rear admiral 
(upper half)—upon retirement, pursuant 
to sec. 6, act of Feb. 21, 1946, of rear 
admiral (lower half) who had served as 
Judge Advocate General for more than 
two and one-half years with pay and 
allowances of upper half, retired pay 
properly payable is to be computed 
under provisions of sec. 7 (a) of said act 
as amended, considered in conjunction 
with terms of act of June 22, 1938, on 
basis of active-duty pay of rear admiral 
(upper half), provided President, in 
accordance with 1938 act, approves offi- 
cer’s retirement in rank held by him as 
Judge Advocate General 

Redetermination of disability status of 
officers retired or released from active 
duty without pay—applicability of stat- 
utory authority to former officers—officer 
of Naval Reserve who was released from 
active service, without pay, for physical 
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disability by reason of findings of boards 
of medical survey and subsequently dis- 
charged, is entitled upon review of said 
findings under provisions of sec. 302 (a), 
Servicemen’s Readjustment Act of 1944, 
as amended, to be retired with pay if, as 
result of such review, retirement is 
approved by competent authority .....-. 
Regular Army officers retized for age with 
less than 20 years’ service, in general: 
Commissioned officers of Regular Army 
who are retired for age under provi- 
sions of sec. 514 (a), Officer Personnel 
Act of 1947, with less than twenty 
years’ service, are entitled to retired 
pay computed on basis provided in 
subsoc. (e) (1) [shown in act as (¢) (1)) 
of said sec. 514, which prescribes basis 
for computation of retired pay of 
officers having at least twenty years 
of service who are eliminated from 
active list of Regular Army under 
subsecs. 509 (h), 514 (c), and 514 (d) of 
Retired pay of commissioned officers of 
Regular Army who are retired for age 
under provisions of sec. 514 (a), Officer 
Personnel Act of 1947, with less than 
twenty years’ service, may not be 
more than 75 percent nor less than 50 
percent of base and longevity pay they 
would receive if serving on active 
duty in grade in which retired as ex- 
pressly provided in subsec. (e) (1) 
{shown in act as (c) (1)] of said sec. 514 
for officers eliminated from active list 
of Regular Army under subsecs. 509 
(h), 514 (c), and 514 (d) of said act... 
Reserve personnel generally—concurrent 
receipt of Civil Service annuity—person 
in receiyt of annuity under Civil Service 
Retirement Act of 1930, as amended, on 
account of Federal civilian service, and 
who is entitled to be paid retired pay 
under Title III, Army and Air Force 
Vitalization and Retirement Equaili- 
zation Act of 1948, for military reserve 
service, concurrently may receive retired 
pay under 1948 act and annuities under 
1930 act as amended. .........-......... 
Reserve personnel retired for age: 
Concurrent receipt of pensions or com- 
pensation administered by Veterans’ 
Adm.—Administrator’s decision, Vet- 
erans’ Adm., No. 800, Dec. 22, 1948, 
bolding that Spanish-American War 
pension may not be paid concurrently 
with retired pay authorized under act 
of June 29, 1948, and that retired pay 
may not be waived pursuant to act of 
May 27, 1944, for purpose of receiving 
compensation or pension from Vet- 
erans’ Adm., is conclusive upon this 
Office insofar as it relates to Spanish- 
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Reserve personne! retired for age—Con. 
American War service pension and 
other pensions and comyensation 
administered by such Adm. under pro- 
visions of sec. 11, act of Oct. 17, 1940_. 

Eligibility date, in general—under sec. 
302 (a), act of June 29, 1948, , roviding 
that otherwise qualified persons shall, 
“upon application therefor,” be 
granted retired pay, Sec. of Navy is 
authorized to credit retired pay of 
reserve personnel from time they 
qualified therefor, or from June 29, 
1948, whichever is later; however, 
personnel becoming qualified after 
effective date of act (as fixed under 
sec. 312) would be eligible under said 
sec. 302 (a) and sec. 1, act of Apr. 23, 
1930, to receive retired pay only from 
first day of month following month in 
which application is approved........ 

Entitlement generally: 
Notwithstanding broad language of 

sec. 302 (a), act of June 29, 1948, au- 
thorizing retired pay for “‘any per- 
son’’ who attains or has attained age 
of 60 years, individual who was for- 
merly member of reserve comy onent 
and who has comy leted all require- 
ments would not be entitled to re- 
ceive retirement benefits upon reach- 
ing age of 60 years, in view of sec. 
301 (b) of act which makes no pro- 
vision for names of former reservists 
to be placed on retired list, and pro- 
visions of sec. 308, specifically provid- 
ing that persons who have not at- 
taiaed age of 60 years may continue 
on in reserve on inactive status list _- 
Person otherwise qualified to receive 
retired pay upon reaching age of 60 
years under Title III, Army and 
Air Force Vitalization and Retire- 
ment Equalization Act of 1948, as 
result of service in reserve comrpon- 
ent is not disqualified from receiving 
such retired pay by reason of ter- 
mination of his reserve status rrior 
to reaching such age, and this Office 
will not question otherwise proper 
payments of retired pay granted un- 
der Title III to persons whose mem- 
bership in reserve component ter- 
minated prior to attaining age of 60 
years. 28 C. G. 321, overruled in 


Resumption upon reduction or stoppage of 
pension or compensation payments—re- 
tired enlisted men of Coast Guard who 
are receiving pension or comyensation 
under laws administered by Veterans’ 
Adm. by virtue of waiver of equivalent 
amount of retired pay pursuant to pro- 

visions of act of May 27, 1944, are en- 
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321 


510 
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titled, if payment of pension or compen- 
sation be reduced or stopped entirely, 
to have their retired pay increased by 
such amount as may be necessary to 
continue payments in amount equal to 
full amount of retired pay to which they 
may be entitled 

Uniform allowance in addition. See 
Clothing, uniforms. 

Waivers—during period of public elected 
effice—while Marine Corps Reserve 
officer, retired for disability incurred in 
combat with enemy and receiving re- 
tired pay as a result thereof, may not 
waive his retired pay for period of his 
service in public elected office in absence 
of statute so providing, no checks repre- 
senting retired pay, right to which con- 
tinues, need be drawn until requested by 
officer and forwarding of checks may be 
resumed whenever he so desires 

While holding public elected office—in 
general—while Marine Corps Reserve 
officer, retired for disability incurred in 
combat with enemy and receiving re- 
tired pay as a result thereof, may not 
waive his retired pay for period of his 
service in public elected office in ab- 
sence of statute so providing, no checks 
representing retired pay, right to which 
continues, need be drawr until requested 
by officer and forwarding of checks may 
be resumed whenever he so desires 

Wholly retired officers—one year’s pay 
computation—ruling in 24 C. G. 934— 
that one year’s pay to be paid to Regular 
Navy officer who, while temporarily 
serving in higher rank under authority 
of act of July 24, 1941, is wholly retired 
from service under sec. 1454, R. S., for 
disability not result of any incident of 
service, should be computed on basis of 
pay of his permanent rank—is not 
affected by provisions of sec. 316 (j), Offi- 
cer Personne] Act of 1947, or amendment 
of Feb. 21, 1946, to sec. 10, act of July 24, 
1941, authorizing computation of retired 
pay of officer on basis of pay of his tem- 
porary rank. 27 C. G. 152, distin- 


Saved pay and allowances: 

Coast Guard personne! formerly in Bur. of 

Marine Inspection and Navigation: 
Inclusion of foreign duty differential: 
Under sec. 13, act of July 23, 1947, 
saving to commissioned Coast 
Guard officers annual compensa- 
tion and allowances applicable to 
their civilian positions with former 
Bur. of Marine Inspection and 
Navigation at time of commissioning 
in Coast Guard, former civilian em- 
ployee of such Bur. serving in com- 
missioned status with Coast Guard 


Coast Guard personnel formerly in Bur. of 
Marine Inspection and Navigation— 
Continued. 

Inclusion of foreign duty differential— 
Continued. 
overseas is not entitled to foreign pay 
differential for area in which serving, 
where such differential was not ap- 
plicable to his former civilian posi- 
tion at time of commissioning 
Under sec. 13, act of July 23, 1947, 
saving to Coast Guard officers an- 
nual compensation and allowances 
applicable to their civilian positions 
with former Bur. of Marine In- 
spection and Navigation at time 
of commissioning, there may be in- 
cluded in saved compensation 
foreign duty differential which was 
applicable to their permanent civil- 
ian positions as part of their regular 
civilian comyensation when com- 
missioned in Coast Guard, and such 
foreign duty differential may con- 
tinue to be included in saved com- 
pensation even though such officers 
subsequently are transferred to posts 
of duty in continental U. S 
Inclusion of foreign duty pay—annual 
compensation and allowances of civil- 
ian employee of former Bur. of Marine 
Inspection and Navigation which are 
saved to him under sec. 13, act of July 
23, 1947, upon being appointed com- 
missioned officer in Coast Guard 
pursuant to sec. 3 (category (6)) of said 
act, if military pay and allowances of 
his commissioned rank are less, may 
not be increased by amount equal to 
perceatage increase in base pay author- 
ized by sec. 2, Pay Readjustment Act 
of 1942, for officers on duty beyond con- 
tinental limits of U. S. or in Alaska... 


Sea or foreign shore duty—inclusion in com- 


pensation and allowances saved to Coast 
Guard personnel formerly in Bur. of 
Marine Inspection and Navigation—an- 
nual comryensation and allowances of 
civilian employee of former Bur. of Marine 
Inspection and Navigation which are 
saved to him under sec. 13, act of July 23, 
1947, upon being appointed commissioned 
officer in Coast Guard pursuant to sec. 3 
(category (6)) of said act, if military pay 
and allowances of his commissioned rank 
are less, may not be increased by amount 
equal to percentage increase in base pay 
authorized by sec. 2, Pay Readjvstment 
Act of 1942, for officers on duty beyond 
continental limits of U. S. or in Alaska_- 


While in confinement under court-martial 


sentence—after expiration of enlistment. 
See Pay, after erpiration of enlistment, 
periods of confinement, awaiting trial, etc. 
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PAYMENTS: 


Advance—uncompleted equipment devel- 
oped in connection with construction 
work—notwithstanding advance payment 
prohibition of sec. 3648, R. S., development 
and construction contract containing re- 
capture provision permitting Govt., at its 
option, to purchase machine developed in 
connection with construction work may 
be modified so as to permit immediate 
partial payment for uncompleted machine 
upon contractor’s relinquishing title to 
Govt. free of all encumbrances, where 
surety’s consent will be secured under suf- 
ficient bond, provided modifying instru- 
ment requires contractor to be responsi- 
ble absolutely—not as mere bailee—while 
equipment remains in his possession --- -- 

Erroneous—certifying officers’ responsibil- 
ity, ete. See Certifying Officers. 


PENSIONS: 


Drill, equivalent duty, and administrative 
duty pay in addition. See appropriate 
subhead under heading: “‘ Pay.” 

Receipt concurrently with Reserve officers’ 
retired pay—Administrator’s decision. 
Veterans’ Adm., No. 800, Dec. 22, 1948, 
holding that Spanish-American War pen- 
sion may not be paid concurrently with 
retired pay authorized under act of June 
29, 1948, and that retired pay may not be 
waived pursuant to act of May 27, 1044, 
for purpose of receiving compensation or 
pension from Veterans’ Adm., is conclu- 
sive upon this Office insofar as it relates to 
Spanish-American War service pension 
and other pensions and compensation ad- 
ministered by such Adm. under provisions 
of sec. 11, act of Oct. 17, 1940__..........-- 

Receipt under waiver of retired pay—retired 
pay resumption upon reduction or stoppage 
of pension payments—retired enlisted men 
of Coast Guard who are receiving pension 
or compensation under laws administered 
by Veterans’ Adm. by virtue of waiver of 
equivalent amount of retired pay pursuant 
to provisions of act of May 27, 1944, are 
entitled, if payment of pension or compen- 
sation be reduced or stopped entirely, to 
have their retired pay increased by such 
amount as may be necessary to continue 
payments in amount equal to full amount 
of retired pay to which they may be en- 


Uniform allowance in addition. See Cloth- 
ing, uniforms. 


PERIODICALS: 


See Books, Periodicals, and Newspapers, peri- 
odicals. 


PERSONAL FURNISHINGS: 


Appropriation availability: 
Special clothing—insecticides or repel- 
lents—under provisions of sec. 13, admin- 
istrative expense statute of Aug. 2, 1946, 
making appropriations for procurement 
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Page | PERSONAL FURNISHINGS—Con. Page 
Appropriation availability—Continued. 
of supplies and material or equipment 
available for purchase and maintenance 
of special clothing and equipment for 
protection of personnel, insecticides or 
mosquito repellents may be purchased 
from otherwise available appropriations, 
use thereof being primarily for protection 
of skin from insect bites, which is fune- 
tion similar to that of special clothing 


Special equipment—insecticides or re- 
pellents—under provisions of sec. 13, 
administrative expense statute of Aug. 
2, 1946, making appropriations for pro- 
curement of supplies and material or 

468 equipment available for purchase and 
maintenance of special clothing and 
equipment for protection of personnel, 
insecticides or mosquito repellents may 
be purchased from otherwise available 
appropriations, use thereof being pri- 
marily for protection of skin from insect 
bites, which is function similar to that 
of special clothing and equipment....... 236 

Uniforms. See Clothing, uniforms. 


PERSONAL SERVICES: 
Accountants. See Accountants. 
Advertising requirement. See Advertising, 
necessity or non-necessity, personal services. 
Experts and consultants: 
Accountants. See Accountants. 
Employment time limitation: 

Need for services as justifying extension 
beyond one year—where temporary 
expert or consultant services are ob- 
tained by contract pursuant to au- 
thority in sec. 15, administrative ex- 
pense statute of Aug. 2, 1946, and need 
for same service extends beyond one- 
year employment limitation pre- 
scribed by said sec., there is no author- 
ity to enter into employment agree- 
ment under that sec. for periods 
extending beyond one year, regardless 
of any period of break between em- 
ployment agreements................. 670 

Rehiring in different position resulting 
in aggregate period exceeding one 
year—under authority in sec. 15, ad- 
ministrative expense statute of Aug. 
2, 1946, to procure expert or consultant 
services by contract for temporary 
periods “not in excess of one year,” 
employee hired for one expert position 
under series of contracts totaling less 
than one year may be rehired im- 
mediately in different expert position 
for period which will make his ag- 
gregate employment period exceed 
one year, providing that different 
expert position is not one previously 
filled by some other expert for as much 
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PERSONAL SERVICES—Continued. Page | POST OFFICE DEPARTMENT—Con. Page 
Experts and consul tants—Continued. Mails—Continued. 


Employment time limitation—Continued. 
Successive short-term contracts exceed- 
ing one year—under sec. 15, adminis- 
trative expense statute of Aug. 2, 1946, 
providing for procurement of expert or 
consultant services by contract for 
temporary periods “not in excess of 
one year,’’ services of experts or con- 
sultants may not be secured under 
succession of short-term contracts for 
full or part time service where result- 
ing continuous employment would 
be in excess of one year 

Limitation of compensation rate when 
hired by contract. See Compensation, 
rates, limitations, contract services. 

Status as “office or position”—retired 
officer who is employed as consultant at 
rate of pay per day when actually work- 
ing, with proportionate deductions 
from such compensation when not re- 
quired to work full days, is to be regarded 
as paid on time, as distinguished from 
fee, basis, and, therefore, such officer 
must be considered as occupying civilian 
“office or position” as used in sec. 212, 
Economy Act, as amended, prohibiting 
payment of both retired pay and civilian 
compensation at combined rate in excess 
of $3,000 per annum. - ---.-........---.-. 

Nonpersonal services distinguished: 

Contract services of part time and inter- 
mittent physicians and dentists of Pub- 
lic Health Service who do not perform 
their work under supervision and con- 
trol of Govt. officers are nonpersonal in 
nature, and oaths of office and other 
papers usually required from Govt. em- 
ployees need not be obtained from such 
contracting physicians and dentists____- 

Alien lecturers who, under contract, pre- 
pare and deliver lectures on foreign 
languages to certain officers and em- 
Ployees and who are not subject to direct 
supervision or administrative control 
are to be regarded as nonpersonal-service 
contractors and not as officers and em- 
ployees, so that prohibition in sec. 202, 


Air—Continued. 
Rates— Continued, 

and on domestic air mail not exceed- 
ing 8 oz. at 5 cents per oz., are not 
repealed by sec. 201, act of July 3, 
1948, increasing, effective Jan. 1, 
1949, rate on domestic air mail to 
6 cents per oz.; rather, effective 
Sept. 1, 1948, air parcel post service 
should be in accordance with earlier 
statute but, effective Jan. 1, 1949, 
domestic air mail not exceeding 8 oz, 
should be increased to 6 cents per oz. 

pursuant to later statute 
Domestic air mall —provisions of secs. 
land 3, air parcel post act of June 29, 
1948—effective Sept. 1, 1948—fixing, 
respectively, air postage rate on 
matter exceeding 8 oz. at zone rate, 
and on domestic air mail not exceed- 
ing 8 oz. at 5 cents per oz., are not 
repealed by sec. 201, act of July 3, 
1948, increasing, effective Jan. 1, 
1949, rate on domestic air mail to 
6 cents per oz.; rather, effective Sept. 
1, 1948, air parcel-post service should 
be in accordance with earlier statute 
but, effective Jan. 1, 1949, domestic 
air mail not exceeding 8 oz. should be’ 
increased to 6 cents per oz. pursuant 

to later statute 

Parcel post—use by Govt. agencies—Circ, 
Letter B-72295, Jan. 5, 1949............ a4 


Postal Service: 


Compensation.—See Compensation, Postal 
Service. 

Constructive appointment date for ap- 
pointees who previously lost appoint- 
ment opportunity because of military 
service. See, generally, Appointments, 
effective date, constructive date for ap- 
pointees who previously lost appointment 
opportunity because of military service. 

Mails. See Post Office Department, mails. 


PRESIDENT OF THE UNITED 


STATES: 


Recess appointments. See Appointments, 


Presidential. 


Independent Offices Appro. Act, 1949, 
against payment of compensation to any 
officer or employee unless he meets cer- 
tain citizenship qualifications, has no PROPERTY : 

application with respect to payment for Private—storage. See Storage, private prop- 
services performed by such alien lec- erty. 

296 Public: 
POST OFFICE DEPARTMENT: Buildings. See Public Buildings. 
Mails: Damage, loss, or destruction: 


PROMOTIONS: 
See Compensation, periodic within-grade ad- 
vancements; Compensation, promotions. 


Air: 
Rates: 

Air parcel post—provisions of secs. 1 
and 3, air parcel post act of June 29, 
1948—effective Sept. 1, 1948—fixing, 
respectively, air postage rate on 
matter exceeding 8 oz. at zone rate, 


Disposition of amount recovered—insur- 
ance proceeds. See Insurance, putlic 
funds and property, proceeds. 

Public buildings. See Public Buildings. 

Repair or replacement of insured prop- 
erty. See Insurance, public funds and 
Property. 
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Public—Continued. 
Damage, loss, or destruction— Continued, 
Transit: 

Availability of transportation charges 
for set-off—generally, recoveries 
made from carriers, cither in actual 
cash or by deductions from carricrs’ 
bills, for damage to or loss of Govt. 
property in transit are for depositing 
and covering into Treasury as mis- 
cellancons receipts as required by 
sec. 3617, R. S.; however, where 
same appropriation is used for pur- 
chase and transportation of said 
property and same bill of lading is 
involved and amount of damage or 
loss does not exceed amount of par- 
ticular bill oflading, deduction may 
be made from applicable transporta- 
tion voucher and no charge need be 
raised against said appropriation for 
— kD ee 

Disposition of amounts recovered— 
generally, recoveries made from 
carriers, either in actual cash or by 
deductions from carriers’ bills, for 
damage to or loss of Govt. property 
in transit are for depositing and 
covering into Treasury as miscel!a- 
neous receipts as required by sec. 
ed cael ate a iat esa 

Interagency, etc., transfers—typewriters. 
See Typevriters. 

Repairs and improvements. See Public 
Buildings, repairs, and improvements, 

Sales. See Sules. 


PUBLIC BUILDINGS: 


Alterations. See Public Buildings, repairs 
and improrements. 

Maintenance, operation, protection, etc.— 
building under control of one agency used 
by another—rental as limited to cost of 
maintenance, upkeep, etc.—under sec. 306, 
Govt. Corps Appro. Act, 1948, requiring 
wholly owned Govt. corporations occupy- 
ing space in public office buildings at seat of 
govt. to pay rental thereon as determined 
by Federal Works Administrator, includ- 
ing ‘‘all cost of maintenance, upkeep, and 
repair,’’ such rental is not limited to cost of 
maintenance, upkeep, and repair, but is in 
addition to bare or net rental which is 
merely charge for use of space............. 

One agency occupying space in building 
under control of another. See Depart- 
ments and Establishments, services between, 
furnishing of space, utililies, etc., in public 
buildings. 

Repairs and improvements—damage, de- 
struction, etc., of building prior to comple- 
tion—payment for work done and mate- 
rials furnished—where complete 

performance of contract covering altera- 

tions and additions to existing Govt.- 
owned buildings was rendered impossible 
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due to destruction of building by fire with- 
out fault of contractor, thereby relieving 
contractor cf all liability under contract, 
there is no objection to payment of admin- 
istratively determined amount in full and 
final settlement for value of work done and 
materials furnished prior to destruction of 
building by fire 


PUBLIC PROPERTY: 
See Property, public. 
PURCHASES: 


Automobiles, trucks, ete. See Vehicles. 
Foreign aid program: 
U. S. prevailing market price limitation: 
Applicability to purchases within U. S.— 
provisions of sec. 202, Foreign Aid 
Appro. Act, 1949, prohibiting purchase 
in bulk of any commodities at prices 
higher than market price prevai'ing in 
U. S. at time of purchase adjusted for 
differences in cost of transportation to 
destination, quality and terms of pay- 
ment, are applicable to such purchases 
by Dept. of Army from sources within 


Payments for raw materials, labor, 
processing, etc., under Govt. con- 
tracts generally—payments from 
funds made available by Foreign 
Aid Appro. Act, 1949, to cost-plus-a- 
fixed-fee contractors operating Dept. 
of Army plants producing ammo- 
nium nitrate fertilizer, and to fixed 
price contractors producing nitrog- 
enous fertilizer from anhydrous 
ammonia furnished free of charge by 
Govt.—being for raw materials, la- 
bor, and services in operating plants, 
or in nature of processing charges, 
rather than for purchases of com- 
modities in bulk—need not be sup- 
ported by evidence of compliance 
with sec. 202 of said act, prohibiting 
purchase in bulk of any commodities 
at prices in excess of prevailing U. 8. 
NE I a tcinis tnriormnntes> ote 

Purchases under competitive bid pro- 
cedure—where commodities are pur- 
chased in bulk under negotiated con- 
tracts entered into by Dept. of Army 
with funds made available by For- 
eign Aid Appro. Act, 1949, there 
should be furnished prima facie evi- 
dence as to compliance with market 
price provisions of sec. 202 of said act, 
such as certificate executed by sup- 
plier, certifying officer, disbursing 
officer, or contracting officer that 
market price provisions of sec. 202 
have not been violated, however, 
where such commodities are pur- 
chased as result of advertising for 
competitive bids, evidence of that 

procedure will be accepted as estab- 
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PURCHASES—Continued, 
Foreign aid program—Continued. 


QUARTERS—Continued. Page 
Quarters allowance—Continued. 


U. 8. prevailing market price limitation— 
Continued. 
Evidence requirements—Continued, 
lishing prima feele compliance with 


under negotiated con- 
tracts—where commodities are pur- 
chased in bulk under negotiated 
contracts entered into by Dept. of 

Army with funds made available by 

Foreign Aid Appro. Act, 1949, there 

should be furnished prima facie evi- 

dence as to compliance with market 
price provisions of sec. 202 of said act, 
such as certificate executed by sup- 
plier, certifying officer, disbursing 
officer, or contracting officer that 

market price provisions of sec. 202 

have not been violated 

Foreign products: 

Perticular product exemptions—articles 
manufactured abroad from materials 
solely produced abroad —exception in sec. 2, 
act of Mar. 3, 1933 (‘‘Buy American Act’’), 
permitting procurement of all articles 
manufactured from materials which are 
not produced in U.S. in sufficient and 
reasonably ava'lable commercial quan- 
tities and of satisfactory quality, extends 
to articles manufactured abroad as well 
as to those manufactured in U. S., and, 
therefore, foreign product purchase re- 
striction of said act does not prohibit 
purchase from foreign manufacturers of 
corkboard manufactured entirely from 
bark of tree which does not grow in U.S. 
17 C. G. 244, overruled 

Procurements under foreign aid program. 


Foreign service—Continued, 
areas who are subject to sec. 204, Inde- 
pendent Offices Appro. Act, 1949, pro- 
viding for payment of living quarters 
allowances and cost of living allow- 
ances authorized by act of June 
26, 1930, and sec. 901 (2), Foreign 
Service Act of 1946, respectively, may 
be granted quarters, post, special post, 
transfer, and separation allowances 
which are specifically authorized by 
1930 act and said sec. 901 (2), provided 
foreign posts of duty actually represent 
employees’ permanent stations during 
period of their assignment, for seasonal 
periods of from two to six months_._. 
Reduction during family’s absence from 
station—temporary absence of em- 
ployee’s family from his foreign post of 
duty neither constitutes a basis for any 
change in employee’s “family status” 
nor warrants any revision of quarters 
allowance granted pursuant to Stand- 
ardized Govt. Civilian Allowance 
Regs., so long as employee continues 
to occupy and maintain quarters for 
his family during such absence - -_---.- 


Temporary lodging allowance—entitle- 
ment generally—employccs stationed 
in foreign areas who are subject to sec. 
204, Independent Offices Appro. Act, 
1949, authorizing payment of living 
quarters allowances and cost of living 
allowances as provided by act of June 
26, 1930, and sec. 901 (2), Foreign Serv- 
ice Act of 1946, respectively, are not 
entitled to temporary lodging allow- 
ance, as defined in sec. 2, Standardized 


See Purchases, foreign aid program. Govt. Civilian Allowance Regs., 
Open market.—See Advertising, necessity or which was specifically authorized to 


non-necessity. ; be paid only to employees of Foreign 
Typewriters. See Typewriters. Service by sec. 901 (1) of 1946 act 


— st Voucher forms and procedure—Ciic, 


Foreign service: 

Maximum allowable—effect of occu- 
pancy of Govt. quarters on rental 
basis—monetary allowance for living 
quarters which may be granted under 
act of June 26, 1930, and Standardized 
Govt. Civilian Allowance Regulations 
issued thereunder, to U. S. citizens 
who are civilian employees stationed 
overseas, may not exceed maximum 
prescribed by sec. 3.6 of said regula- 
tions, even though employee may be 
occupying Govt.-controlled living 
quarters on rental basis, charge for 
which is in excess of maximum allow- 
ance, and obligation to pay such excess 
rental is that of employee and not of 
employing agency 

Permanency of assignment require- 
ment—employees stationed in foreign 


Letter B-45107, Jan. 4, 1949 
Military, etc., personnel on civilian duty. 
See Details, military, naval, etc., person- 
nel, civilian duty, travel, etc., expense re- 
imburse ment. 


Rental allowance: 


Dependents—children—emancipation ef- 
fect where receiving Govt. institutional 
training and subsistence allowance— 
although divorced officer’s unmarried 
minor child is pursuing course of full 
time institutional training under Serv- 
icemen’s Readjustment Act of 1944, as 
amended, and receiving authorized sub- 
sistence allowance for veteran without 
dependent or dependents, such fact does 
not constitute emancipation of child so 
as to preclude payment to officer of in- 
creased rental and subsistence allowances 
under Pay Readjustment Act of 1942 on 
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account of dependents (unmarried minor 


Inclusion in computing payments under 
Armed Forces Leave Act—under pro- 
visions of sec. 4 (c), Armed Forces Leave 
Act of 1946, as amended, rental allow- 
ance should be included in determining 
allowances “applicable” to officer for 
purposes of compensating him for unused 
leave to his credit on date of discharge or 
telease from active duty, notwithstand- 
ing fact that officer may not have been in 
receipt of rental allowance on date of his 
discharge or release from active duty 
due to occupancy of public quarters on 
that date or for some other reason 

Occupancy of quarters—Reserve officer 
on limited active duty—Marine Corps 
Reserve officer, without dependents, 
who was ordered from his home of record 
where he maintained private residence 
to active duty with Regular Establish- 
ment—as distinguished from active 
duty in connection with Reserve activ- 
ities—and who occupied assigned Govt. 
quarters at place of active duty, is to be 
regarded as having occupied assigned 
quarters at his permanent station within 
meaning of sec. 6, Pay Readjustment 
Act of 1942, as amended, so as to be 
precluded thereunder from receiving 
rental allowance for period of active 
duty as officer without dependents, even 
though his active duty was limited by 


RECLAMATION SERVICE: 


Reciamation projects generally; 

Anti-deficiency prohibition as constituting 
bar to future payment contracts—con- 
tracting for construction and continua- 
tion of various reclamation projects 
being specifically authorized by provi- 
sions of Interior Dept. Appro. Act, 1949, 
in amounts in addition to those appro- 
priated for such projects, contracts made 
pursuant to such authority for which 
funds are not appropriated would not 
be in contravention of Anti-Deficiency 
Act (31 U. 8. C. 665), prohibiting involve- 
ment of Govt. in any contracts or obliga- 
tion for future payment of money in 
excess of appropriations unless author- 
ized by law; rather, such contracts would 
firmly obligate U. 8. for payment 


Contingent contracting authority as 


sede—as to such projects—provisions of 
sec. 12, Reclamation Project Act of 
1939, authorizing contingent liability 
contracts for miscellaneous services, 
materials and supplies, and construc- 
tion, dependent upon appropriations 
being made therefor, but, rather, are in 
addition to authority to enter into 
contingent contracts under 1939 act 


RECORDS: 
Military, naval, etc.: 


Correction: 

Change in character of discharge—en- 
listment allowance—correction of 
Navy enlisted man’s record by Board 
for Correction of Naval Records, estab- 
lished pursuant to sec. 207, Legislative 
Reorganization Act of 1946, to show 
change in type of discharge from bad- 
conduct discharge to discharge under 
honorable conditions, does not author- 
ize, upon reenlistment within three 
months of discharge, payment of en'ist- 
ment allowance provided by fourth 
paragraph of sec. 10, Pay Readjust- 
ment Act of 1942, as amended, for 
every “honorably discharged” enlisted 
man who reenlists within three 
months from date of his discharge-._- 

Effective date of retirement: 

Action of President in prospectively 
changing effective date of retire- 
ment of Navy officer more than year 
after officer’s retirement had been 
accomplished, in order to effectuate 
correction of officer’s records under 
sec. 207, Legislative Reorganization 
Act of 1946, may not be regarded as 
conferring on officer any right to 
payment of active-duty pay and al- 
lewances for period subsequent to 
date originally fixed for officer’s 
retirement. 18 C. D. 676, distin- 


Correction of Navy officer’s records, 
pursuant to sec. 207, Legislative 
Reorganization Act of 1946, to show 
that effective date of voluntary re- 
tirement was date later than one on 
which President approved officer’s 
retirement does not authorize pay- 
ment of active-duty pay and allow- 
ances for any period after date 
originally fixed for officer’s transfer 
Se acta cceteeniinmnnt 


REINSTATEMENTS: 
See Officers and Employees, reinstatements. 


RENT: 
Payment by one agency to another for space 


affected by later firm contracting author- 
ity—provisions of Interior Dept. Appro. 
Act, 1949, authorizing Commissioner of 
Reclamation to enter into firm contracts 


for construction and continuation of 
various projects for amounts in addition 
to those appropriated, do not super- 


in publie building. See Departments and 
Establishments, service between, furnishing 
of space, utilities, etc., in public buildings. 





RENTAL AGREEMENTS: 

Government personalty—reformation—mis- 
take as to appraisal of equipment affecting 
rental charge—where, under contract for 
rental of Govt.-owned facilities, con- 
tractor unequivocally agreed to pay speci- 
fied rental based on percentage of appraised 
valuation of facilities per annum, there is 
no legal authority to reform rental agree- 
ment to correct overstatement of rental 
charge on basis that Govt. made mistake 
in computing contract rental charge by 
erroneously appraising value of facilities 
covered by contract...................... 

RENTAL ALLOWANCE: 

See Quarters, rental allowance. 

REPAIRS AND IMPROVEMENTS: 

Private property—leased premises. See 
Leases, repairs and improvements, 

Public property : 
Public buildings. See Public Buildings, 

repairs and improvements. 

Repair, etc., of insured property. See 

Insurance, public funds and property. 

RETIREMENT: 
Civilian: 
Annuities: 

Concurrent receipt of retired pay by re- 
serve personnel generally—person in 
receipt of annuity under Civil Service 
Retirement Act of 1930, as amended, 
on account of Federal civilian service, 
and who is entitled to be paid retired 
pay under Title If1, Army and Air 
Force Vitalization and Retirement 
Equalization Act of 1948, for military 
reserve service, concurrently may re- 
ceive retired pay under 1948 act and 
annuities under 1930 act as amended_. 

Reemployment: 

Disposition of compensation deduc- 
tions, in general—compensation de- 
duction equal to civil service retire- 
ment annuity allocable to period of 
reemployment of annuitant, made 
pursuant to provisions of sec. 2 (b), 
act of Feb. 28, 1948, is not to be 
treated us collection for deposit to 
mise. receipts, nor is amount thereof 
required to be deposited to credit of 
Civil Service Retirement and Dis- 
ability Fund, net amount payable 
being for charging to salary appro- 
priation involved. -................ 

Salary deductions: 

Since civil service retirement annu- 
ity is fixed on yearly basis, portion 
of annuity allocable to period of 
reemployment of annuitant, which 
is required by sec. 2 (b), act of 
Feb. 28, 1948, to be deducted from 
salary of annuitant, would be eo 
of annuity for each day of actual 
service, and, for service less than 
full day, % of such daily rate for 
each hour worked - ............... 
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Annuities—Continued. 
Reemployment—Continued. 
Salary deductions—Continued. 
Holding herein to effect that annu- 
ity payable to reemployed annui- 
tant must, in consonance with 
sec. 2 (b), act of Feb. 28, 1948, be 
deducted from annual salary of 
position to determine total salary 
payable is for application in cases 
where annuitant is reemployed 
upon per diem or hourly basis _._._ 
Provision in sec. 2 (b), act of Feb. 28, 
1948, requiring that salary of civil- 
service annuitant who is reem- 
ployed be reduced in sum equal to 
retirement annuity allocable to 
“period of actual employment,” 
has reference to actual period dur- 
ing which annuitant holds posi- 
tion in which he is reemployed, 
including all periods of leave with- 
out pay as well as all regular non- 
workdays forming part thereof. 
28 C. G. 87, overruled in part___. 
Under sec. 2 (b), act of Feb. 28, 1948, 
providing for deduction from 
salary paid annuitant for position 
in which he is reemployed of “a 
sum equal to the retirement an- 
nuity allocable to the period of 
actual employment,” total an- 
nuity payable to reemployed 
annuitant must be deducted from 
annual salary for position, and 
remainder thereof represents total 
salary authorized to be paid for 
full year of employment, or maxi- 
mum rate of compensation payable 
for any period of less than one year. 
28 C. G. 103, distinguished ------ 
Retired members of U. S. Secret Serv- 
ice—equalization pension benefit in- 
creases—retired members of U. 8S. 
Secret Service receiving retirement 
benefits from policemen and firemen’s 
relief fund, Dist. of Col., are entitled, 
by virtue of pension equalization 
provisions of act of Feb. 17, 1923, to 
increase in pension benefits on account 
of increase in pay which active mem- 
bers of service received as result of 
enactment of Postal Rate Revision 
and Federal Employees Salary Act of 


Service credit to be included in com- 
puting. See Retirement, civilian, service 
credits. 

Status of retired officer Naval Academy 
instructors—in absence of statutory 
provisions permitting receipt of dual 
retired pay benefits, rule in 15 C. G. 
1099 that naval officers, retired for 
physical disability with pay, who were 
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RETIREMENT — Continued. 
Civilian—Continued. 










Annuities—C ontinued. 

appointed as instructors at Naval 

Academy, are not civilian members of 

teaching staff within meaning of act of 

Jan. 16, 1936, as amended, so as to be 

entitled to retirement benefits pre- 

scribed therein and to Govt. aid in 
purchasing retirement annuity. is for 
equal application to Naval Reserve 
officer retired for service incurred dis- 
ability pursuant to sec. 4, act of Aug. 

27, 1940, who served as civilian in- 

structor prior and subsequent to 

entry into service_......-.......-----.. 

Deductions: 

Basic salary determinations—differen- 
tial compensation inclusion—although 
sec. 207, Independent Offices Appro. 
Act, 1949, as amended, and sec. 301, 
E. O. No. 10000, issued pursuant 
thereto, contemplate, during transi- 
tional period prior to issuance of 
definitive regulations, payment of 
“additional compensation’’ on per- 
sonal basis for positions outside conti- 
nental U. S., retroactive corrective 
action need not be taken as to other- 
wise proper payments made for 
services rendered prior to Jan. 1, 1949, 
where such differential payments were 
included in base upon which have 
been computed retirement deductions 

Compensation payable for period of 

erroneous removal: 

In absence of any determination to 
contrary by Civil Service Com.. and 
in light of “back pay’’ provisions of 
sec. 6 (b) (3), act of Aug. 24, 1912, as 
added by act of June 10, 1948, period 
during which employee erroneously 
was removed from service due to 
reduction in force would be for 
counting for retirement purposes, 
and there should be deducted from 
compensation payable for period of 
erroneous removal applicable per- 
centage retirement deductions... .- 

Retirement deductions which are re- 
quired by sec. 10, Civil Service 
Retirement Act of 1930, as amended, 
to be in sum equal to 6 percent of 
employee’s basic salary, pay, or 
compensation, are to be computed 
on basis of gross compensation due 
employee under sec. 6 (b), act of 
Aug. 24, 1912, as added by act of 
June 10, 1948, for period of 
erroneous suspension or removal, 
prior to deducting pursuant to latter 
act any amounts which may have 
been earned by employee through 
other employment during such 
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Naval 


Civilian—Continued. 
Deductions —Continued. 


Refunds—Interest. See Interest, retire. 
ment contribution. 


District of Columbia employees. See 


District of Columbia. 

Academy instructors—status of 
retired officer instructor—in absence of 
statutory provisions permitting receipt 
of dual retired pay benefits, rule in 15 
C. G. 1099 that naval! officers, retired for 
physical disability with pay, wh» were 
appointed as instructors at Naval Acad- 
emy, are not ctvilian members of teach- 
ing staff within meaning of act of Jan. 16, 
1936, as amended, so as to be entitled to 
retirement benefits prescribed therein 
and to Govt. aid in purchasing retire- 
ment annuity, is for equal application to 
Naval Reserve officer retired for service 
incurred disability pursuant to sec. 4, 
act of Aug. 27, 1940, who served as 
civilian instructor prior and subsequent 
to entry into service.................... 


Reemployment: 


Annuity matters. See Retirement, civil- 
ian, annuities. 


Compensation matters. See Compensa- 
tion, reemployment, after retirement. 


Service credits—period of erroneous re- 


moval—in absence of any determination 
to contrary by Civil Service Com., and 
in light of “back pay” provisions of sec. 
6 (b) (3), act of Aug. 24, 1912, as added by 
act of June 10, 1948, period during which 
employee erroneously was removed from 
service due to reduction in force would 
be for counting for retirement purposes, 
and there should be deducted from com- 
pensation payable for period of erroneous 
removal applicable percentage retire- 
ment deductions 


Military, naval, etc.: 


Active-duty pay. See Pay, active duty, 
retired personnel. 


Advancement in rank upon retirement: 


Navy Nurse Corps officers with combat 
commendation—Navy Nurse Corps 
officer who has been commended for 
performance of duty in actual combat 
in accordance with provisions of sec. 
412 (a), Officer Personnel Act of 1947, 
and who otherwise is eligible for retire- 
ment under other provisions of law, 
would be entitled, upon retirement, 
to be placed on retired list with rank 
of next higher grade than that in which 
serving at time of retirement, with 
retired pay computed at rate of 75 per- 
cent of active-duty pay of grade, either 

permanent or temporary, in which 

serving at time of retirement... -..... 
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Military, naval, ete.—Continued. 
Advancement in rank upon retirement— 

Continued. 

Recall to active duty in advanced rank— 
in absence of express statutory provi- 
sion ontitling retired Navy Nurse 
Corps officers who have been placed 
on retired list with rank of next higber 
grade than that in which serving at 
time of retirement in accordance with 
sec. 412 (a), Officer Personnel Act of 
1947, on account of commendation for 
performance of duty in actual combat, 
to be recalled to active duty witb such 
honorary rank. there would be no basis 
for concluding that. such retired officer 
would be recalled in such honorary 
rank and receive active-duty pay and 
allowances of such honorary rank 

Army nurses—eligibility asaffected by more 
than 29 years’ service— Army nurse who 
had served on active duty prior to Nov. 

12, 1918, and has completed more than 

29 years’ service 1s not eligible for retire- 

ment under provisions of sec. 5, act of 

Jnly 31, 1935, as amended, relating to re- 

tirement of officers who have completed 

not less than 15 nor more than 29 years’ 
service; neither does proviso in such 
section, authorizing computation of re- 
tired pay at 75 percent of active-duty 

annua! pay of officers who served in mili- 

tary or naval forces prior to Nov. 12, 

1918, have any application to officers 

retired under provisions of law other 

than those contained in said section as 

GURNEE. ..ciacdanh- ote. 

Compensation restrictions. See Compen- 
sation, double, retired personnel. 
Effective date: 

Correction of records as affecting change 

in: 

Action of President in prospectively 
changing effective date of retirement 
of Navy officer more than year after 
officer’s retirement had been ac- 
complished, in order to effectuate 
correction of officer’s records under 
sec. 207, Legislative Reorganization 
Act of 1946, may not be regarded as 
conferring on officer any right to 
payment of active-duty pay and al- 
lowances for period subseyuent to 
date originally fixed for officer’s re- 
tirement. 18 C. D. 676, distin- 
guished 

Correction of Navy officer’s records, 
pursuant to sec. 207, Legislative Re- 
organization Act of 1946, toshow that 
effective date of voluntary retire- 
ment was date later than one on 
which President approved officer's 
retirement does not authorize pay- 
ment of active-duty pay and ellow- 
ances for any period after date orig- 


Military, naval, ete-—Continued. 
Effective date—Continued. 
inaliy fixed for officer's transfer to 
retired list 

Navy and Marine Corps Reserve per- 
sonnel retired for age—under sec. 302 
(a), act of June 29, 1948, providing that 
otherwise qnalified persons shall, 
“upon application therefor,” be 
granted retired pay, Sec. of Navy is 
authorized to credit retired pay of re- 
serve personnel from time they quali- 
fied therefor, or from June 29, 1948, 
whichever is later; however, personnel 
becoming qualified after effective date 
of act (as fixed under sec. 312) would 
be eligible under said sec. 302 (a) and 
sec. 1, act of Apr. 23, 1930, to receive 
retired pay only from first day of 
month following month in which ap- 
plication is approved 

Officers with service in military or naval 
forces prior to Nov. 12, 1918, in general— 

Army nurse who had served on active 

duty prior to Nov. 12, 1918, and has 

completed more than 29 years’ service is 
not eligible for retirement under provi- 
sions of sec. 5, act of July 31, 1935, as 
amended, relating to retirement of offi- 
cers who have completed not less than 

15 nor more than 29 years’ service; neither 

does proviso in such section, authorizing 

computation of retired pay at 75 percent 
of active-duty annual pay of officers who 
served in military or naval forces prior to 

Nov. 12, 1918, have any application to 

officers retired under provisions of law 

other than those contained in said sec- 
tion as amended 
Reemployment—compensation restric- 
tions. See Compensation, double, retired 
personnel. 
Reserve personnel generally: 

Entitlement generally—otherwise qual- 
ified Army Reserve officer may be 
retired under authority in sec. 5, act of 
July 31, 1935, as amended (sec. 202, 
act of June 29, 1943), regardless of 
whether or not he is on active duty on 
date of his application for retirement 
and without regard to matter of 
whether he is on active list or inactive 
list on that date . 

Extent of Air Force reservists’ qualifying 
service—under first proviso of sec. 302 
(a), act of June 29, 1948, last eight years 
of individual’s qualifying service for 
retirement purposes may be composed 
of service in reserve components of 
two or more of several armed services, 
including combined service in different 
reserve components of Army of U. S__ 

Qualifying service, in general—under 
first proviso of sec. 302 (a), act of June 
29, 1948, last eight years of individual's 
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Military, naval, ete.—Continued. 

Reserve personnel generally—Continued. 
qualifying service for retirement pur- 
poses may be composed of service in 
reserve components of two or more of 
several armed services, including com- 
bined service in different reserve com- 
ponents of Army of U. 8.; however, 
members of reserve components of Air 
Force entitled to include service as 
members of reserve component of 
Army of U. 8. performed on or prior 
to July 26, 1949, may not include such 
service after such date for purpose of de- 
termining whether their last eight years 
are type of service contemplated by act. 

Retired pay. See Pay, retired. 

Temporary Navy officers incurring physical 
disability during enlisted status—en- 
listed men of Regular Navy who were 
temporarily appointed as commissioned 
officers under act of July 24, 1941, as 
amended, which appointments were 
affirmed or continued in effect under 
provisions of Title III, Officer Personnel 
Act of 1947, are not to be regarded as offi- 
cers of Regular Navy within purview of 
sec. 1453, R. S., so as to be entitled there- 
under to retirement for physical disa- 
bility incurred as incident of service prior 
to their appointments as temporary com- 
missioned officers..................-.... 

Reemployment—compensation restrictions. 

See Compensation, double. 


SALES: 


Government surplus electricity sales to pri- 
vate parties: 
General rule: 

If it be administratively determined by 
Bur. of Mines that it would be in 
Govt.'s interests to operate Govt.- 
owned electric generating plant at its 
capacity, any surpluselectricity result- 
ing therefrom may be disposed of by 
sale to private activity ._.............. 

Where Govt. agency in course of its op- 
erations produces electric current in 
excess of its needs, disposition of the 
surplus by sale to non-Govt. activity is 
not legally objectionable ............- 

Mistakes: 

Bids: 

Error alleged after award—where invi- 
tation to bid for purchase of surplus 
property was clear and unambiguous 
and contracting officer had no notice of 
alleged mathematical error of bidder 
in computing its bid price until after 
award, such mistake must be regarded 
as unilateral—not mutual—due solely 
to bidder’s negligence, and as not en- 
titling it to any relief on account of 
such erroneous bid which, having been 
accepted by Govt. in good faith, con- 
summated valid and binding contract. 
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Mistakes—Continued. 


Bids—Continued. 

Negligence—inference where invitation 
is clear and unambiguous—where invi- 
tation to bid for purchase of surplus 
property was clear and unambiguous 
and contracting officer had no notice of 
alleged mathematica! error of bidder in 
computing its bid price until after 
award, such mistake must be regarded 
as uDilateral—not mutual—due solely 
to bidder’s negligence, and as not 
entitling it to any relief on account of 
such erroneous bid which, having been 
accepted by Govt. in good faith, con- 
sum mated valid and binding contract _ 


Old or used equipment, etc., sold in pur- 


chasing new: 
See, also, related heading: Contracts, ez- 
changes, old or used equipment, etc. 
Application of sale proceeds to purchase 
price: 

Accounting procedure—under provisions 
of sec. 8, administrative expense statute 
of Aug. 2, 1946, authorizing application 
of proceeds of sale of used vehicles, etc., 
toward purchase of new similar items, 
old equipment of Public Roads Adm. 
which is used seasonally may be sold 
at end of season and proceeds thereof 
applied toward purchase of new 
similar items later in fiscal year in re- 
placement of old equipment, provided 
administrative determination to that 
effect made at time of sale and that 
accounting documents fully describe 
each transaction. 27 C. G. 540, modi- 


Procurement of new equipment manu- 
factured by Govt.—under sec. 8, ad- 
ministrative expense statute of Aug. 2, 
1946, authorizing application of pro- 
ceeds of sale of used vehicles, equip- 
ment, etc., in connection with purchase 
of new similar items, there is no au- 
thority for Dept. of Army to apply 
proceeds of sale or exchange of obsolete, 
unserviceable, or ursuitable tank 
tracks and other spare parts for com- 
bat military vehicles toward procure- 
ment of new similar equipment manu- 
factured by Army Ordnance arsenals _ 

Sale and purchase transactions not si- 
multaneous—under provisions of sec. 
8, administrative expense statute of 
Aug. 2, 1946, authorizing application 
of proceeds of sale of used vehicles, 
etc., toward purchase of new similar 
items, old equipment of Public Roads 
Adm. which is used seasonally may be 
sold at end of season and proceeds 
thereof applied toward purchase of 
new similar items later in fiscal year in 
replacement of old equipment, pro- 
vided administrative determination 
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SALES—Continued. Page | SALES—Continued. Page 
Old or used equipment, etc., sold in pur- Refands—Continued. 
chasing new—Continued. adjustments as provided for under sec. 
Application of sale proceeds to purchase 80 (c) of act, equitable adjustment clause 
price—Continued. should be included in contracts of sale.. 306 
to that effect be made at time of sale Surplus, obsolete, scrap, etc., property and 
and that accounting documents fully materials: 
describe each transaction. 27 C. G. Authority, generally, of Office of Foreign 
GOR, modified ...scc.. soacscbevascu.. 443 Liquidation Commissioner—since Office 
Price adjustment—equitable adjustments of Foreign Liquidation Commissioner, 
under Surplus Property Act of 1944—since State Department, pursuant to sec. 15 
Office of Foreign Liquidation Commis- (a), Surplus Property Act of 1944, is 
sioner, State Department, pursuant to authorized to enter into contracts of sale 
sec. 15 (a), Surplus Property Act of 1944, upon such terms and conditions as 
is authorized to enter into contracts of sale agency deems proper, responsibility for 
upon such terms and conditions as agency establishing any policy with respect to 
deems proper, responsibility for establish- manner and method of disposition of 
ing any policy with respect to manner and property primarily is matter for determi- 
method of disposition of property primarily nation by agency..................-.-.-- 306 
is matter for determination by agency; Expenses payable from proceeds—trans- 
however, in order to make appropriate portation to site of sale—under act of 
refunds and adjustments as provided for June 8, 1896, as amended, authorizing 
under sec. 30 (c) of act, equitable adjust- payment of expenses of sales of public 
ment clause should be included in con- property fron: proceeds thereof before 
W668 Celtis. csten semesissineiicun 306 deposit into Treasury, costs of trans- 
Proceeds: porting Govt.-owned horses of liquidat- 
Disposition: ing Remount Service to place of auction 
Old or used equipment. See Sales, old sale which cannot be paid from current 
or used equipment, etc., sold in purchas- operating appropriation because of 
ing new. insufficiency of funds may be considered 
Surplus electricity eaales to private as similar to costs of cartage to place of 
parties—if it be administratively de sale and directly attributable thereto 
termined by Bur. of Mines that it and, as such, properly are payable from 
would be in Govt.’s interests to operate groasede eC ethesss tiiage~ tan ssi ceue 504 
Govt.-owned electric generating plant Type, quantity, etc., statements: 
at its capacity, any surplus electricity Effect on refunds, adjustments, etc.: 
resulting therefrom may be disposed Where surplus property located in 
of by sale to private activity; however, foreign areas delivered under sales 
under sec. 3618, R. S., credits accuring contract containing ‘‘as is’’ and ‘‘where 
to Bur. through payment by purchaser is’ clause, without warranty of any 
of invoices for materials, supplies, etc., kind, was received in badly damaged 
used in plant’s operation—as dis- condition, although majority of items 
tinguished from direct money pay- sold were described as in “good” 
ments—may not be used without mak- condition, refund of portion of pur- 
ing corresponding transfers from chase price is not authorized on basis 
Bureau’s appropriated funds into of unilateral, not mutual, mistake by 
Treasury as misc. receipts_.........-. 38 purchaser in its statement of price... 306 
Refunds: Where surplus property located in 
Misdescription of articles. See Sales, type, foreign areas is sold under sales con- 
quantity, etc., statements, effect on refunds, tracts containing ‘‘as is’’ and ‘‘where 
adjustments, etc. is” clauses, without warranty of any 
Sales under Surplus Property Act of kind, there is no authority for adminis- 
1944—equitable adjustment clauses— trative officers to make adjustments or 
since Office of Foreign Liquidation Com- refunds to purchasers on basis that 
missioner, State Department, pursuant sales price of such property was based 
to sec. 15 (a), Surplus Property Act of on mistake as to condition of property, 
1944, is authorized to enter into contracts even though Govt.’s description of 
of sale upon such terms and conditions property was incomplete or inaccurate 
as agency deems proper, responsibility and, therefore, property was over- 
for establishing any policy with respect WE OR so ntinn .iciiicknitbinn eeitbcensnnk 306 
to manner and method of disposition Vendee’s deposits. See Bidders, deposits. 
of property primarily is matter for SEAMEN: 
determination by agency; however, in War risk insurance. See Insurance, Marine 
order to make appropriate refunds and and war risk. 












SET-OFF: 

Authority, in general—whenever there is 
involved any claim or demand whatever 
by U. 8. against any person who has claim 
or demand against Govt., G. A. O. not 
only has authority, but is required, in 
proper discharge of its duty under sec. 236, 
R. 8., as amended, to settle and adjust 
such opposing claims or demands, to set 
off one indebtedness against other and to 
certify for payment or collection only net 






























































Contract payments—renegotiated excessive 
profits—G. A. O. jurisdiction—amounts 
otherwise due contractor under its con- 
tracts with Govt. properly may be with- 
held for set-off by G. A. O., by virtue of 
its authority in sec. 236, R. 8., as amended, 
against amounts which had been deter- 
mined through contract price renegotiation 
pursuant to Renegotiation Act of 1942, as 
amended, to be due U. 8S. as excessive 
profits realized under prior contracts, even 
though this Office is not specified in said 
Renegotiation Act as one of departments 
authorized to eliminate excessive profits 
by withholding amounts otherwise due 
Transportation charges—public property 

damaged in transit—generally, recoveries 
made from carriers, either in actual cash 
or by deductions from carriers’ bills, for 
damage to or loss of Govt. property in 
transit are for depositing and covering 
into Treasury as miscellaneous receipts as 
required by sec. 3617, R. 8.; however, 
where same appropriation is used for pur- 
chase and transportation of said property 
and same bill of lading is involved and 
amount of damage or loss does not exceed 
amount of particular bill of lading, deduc- 
tion may be made from applicable trans- 
portation voucher and no charge need be 
raised against said appropriation for sum 
CR is aD dedi dict Siksine 

SICK LEAVE: 

See Leaves of Absence, sick. 

SIGNATURES: 

Vouchers—signing requirements—vendor’s 
certificate—Gen. Regs. 51, Supp. 10, Apr. 

SIX MONTHS’ DEATH GRATUITY: 
Sce Gratuities, six months’ death. 

STATE DEPARTMENT: 
Appropriations. See Appropriations, State 

Department. 
STATES: 
Federal aid: 
Loans or grants, in general: 
Accounting, disposition, etc.— Federal 
funds granted to the several States in 
connection with administration and 
enforcement of provisions of Fair 

Labor Standards Act of 1938 and 

Walsh-Healey Public Contracts Act 

under agreements whereby funds are 
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Page | STATES—Continued. 
Federal aid—Continued. 


Loans or grants, in general—Continued. 
paid to States as reimbursement of 
costs, including salaries paid by States 
to their employees, are to be regarded 
as State funds subject to State control. 

Fund status after acceptance by State— 
Federal funds appropriated for grants 
to the several States for administration 
of State public employment offices 
under act of June 6, 1933, as amended, 
upon being receipted for by State, lose 
their identity as Federal funds and 
become funds of State 


Taxes. Sce Tares, State. 
STATUTES OF LIMITATIONS: 
Claims: 


Communication overcharges—applicability 
to U. S.—provisions of sec. 415, Com- 
munications Act of 1934, requiring that 
actions at law for recovery of overcharges 
shalJl be begun or complaints filed with 
Federal Communications Com. against 
carriers within one year from time the 
cause of action accrues, and not after, are 
not applicable to claims of Federal Govt. 
for refund of overpayments in absence of 
specific statutory provisions to that 

Compensation underpayments—computa- 
tions on basis of day rates rather than 
night rates—provisions of sec. 3 (b), act 
of July 31, 1946, requiring that claims 
cognizable under said act for overtime, 
leave, and holiday compensation based 
upon difference between amounts com- 
puted at day rates and such compensa- 
tion computed at night rates be filed 
within two years from date of act, consti- 
tute complete bar to consideration of 
claims either by administrative office or 
G. A. O., as case may be, for such com- 
pensation carned during period Mar. 28, 
1934, to July 31, 1946, unless said claims 
are filed prior to July 31, 1948. __........ 


STATUTORY CONSTRUCTION: 
See, also, Words and Phrases for construction 


of particular language. 


Repeals: 


By implication: 
Provisions of sec. 313, Naval Reserve Act 
of 1938, as amended, authorizing in- 
creased pay of 50 percent for reservists 
performing aerial flights in capacity of 
pilots for not less than four hours in any 
quarter are to be regarded as impliedly 
repealed by sec. 14 (c), Pay Readjast- 
ment Act of 1942, as added by sev. 3, 
act of Mar. 25, 1948, applying provi- 
sions of sec. 18 of 1942 act, as amended, 

to reservists when on active duty, so as 

to authorize payment of 50 percent in- 
crease in pay for all personne] engaged 

in aerial flights under regulations pro- 
mulgated by President 
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STATUTORY CONSTRUCTION— Page | STORAGE—Continued. 
Continued Private property—Continued. 
Repeals—Continued. Household effects—Continued. 


By implication—C ontinued. 

Provisions of sec. 313, Naval Reserve Act 
of 1938, as amended, fixing maximum 
amount of $10 that may be paid naval 
reservists for each drill period, limiting 
amount of additional pay for flying 
authorized to be paid such personnel, 
and limiting number of drills that may 
be performed in any one fiscal year are 
to be regarded as having been im- 
pliedly repealed by sec. 14 (c), Pay 
Readjustment Act of 1942, as added by 
sec. 3, act of Mar. 25, 1948, prescribing 
uniform standards for inactive duty 
training pay for reservists..........._. 

Repeals by implication are not favored__. 

Effect of legislative statement of super- 

sedence—language in sec. 6, Military 
Functions Appro. Act, 1949, to effect that 
sec. 15, act of Aug. 2, 1946, authorizing 
procurement of expert or consultant 
services by contract, supersedes pro- 
hibition in sec. 5, act of Apr. 6, 1914, 
against employment of accountants, etc., 
by contract to inaugurate new or change 
old methods of transacting Govt. busi- 
ness, will be regarded as legislative decla- 
ration as to effect thereafter to be given 
sec. 15 of 1946 act, so that from and after 
enactment date of such appropriation act 
this Office will consider sec. 5 of 1914 stat- 
ute as having been superseded by said 
sec. 15. 27 C. G. 168, modified 


STORAGE: 


Private property: 
Household effects: 
Commutation of actual expense author- 
ization: 

Effective date—charges for temporary 
storage of household effects, incurred 
by employee under recentralization 
program in anticipation of return to 
seat of government, are reimbursa- 
ble at commuted rates prescribed in 
sec. 12 (b), E. O. No. 9805, as added 
by E. O. No. 9933, retroactively 
effective to July 1, 1947, only where 
both change of station was ordered 
and effects were placed in storage on 
or after July 1, 1947 

Excess cost determination—in deter- 
mining maximum sum payable by 
Govt. under E. O. No. 9805, as 
amended, for temporary storage of 
transferred employee’s household 
effects weighing in excess of allow- 
able weight limitations specified in 
secs. 6 and 16 of order, there is for 
deduction amount equal to charge 
for excess storage computed from 
total charges according to ratio of 
excess weight to total weight of 
effects stored 


Commutation of actual expense author- 
tization —Continued. 
Extent of authorization, in general: 
Under sec. 12 (b) E. O. No. 9805 as 
added by E. O. No. 9933, employee 
is entitled to be reimbursed only 
for costs of temporary storage of 
household effects incurred during 
first 60 days thereof, not to exceed 
amount payable at commuted 
rates specified in said sec. 12 (b); 
however, necessary expenses in- 
curred incidental to such storage— 
such as drayage from storage to 
place of residence at employee’s 
new headquarters—may be al- 
lowed even though incurred subse- 
quent to authorized 60-day period, 
reimbursement not to exceed cost 
which would have been incurred 
had such effects been moved from 
Storage within 60-day period .__.. 
Provisions of E. O. No. 9933, author- 
izing reimbursement of charges 
incurred in temporary storage of 
transferred employee’s household 
effects, are applicable to all effects 
of employee that were in use at his 
prior place of residence, and are not 
restricted to effects actually used 
in employee’s new place of resi- 
dence, and, therefore, temporary 
storage charges for entire 60-day 
allowable storage period may be 
reimbursed to employee even 
though he removed portion of his 
effects from storage prior to expi- 
ration of 60-day period 
Where household effects of trans- 
ferred employee were placed in 
temporary storage at point of 
origin and shortly thereafter por- 
tion thereof was removed for ship- 
ment to permanent storage at 
point other than employee’s new 
duty station—said portion having 
been earmarked for such perma- 
nent storage—no “temporary stor- 
age’”’ took place as to such portion 
within meaning of sec. 12 (b), E. 
O. No. 9805, as amended, and such 
portion is for exclusion in compu- 
tation of amount reimbursable for 
temporary storage 
Incidental expenses generally: 
Employee, otherwise entitled to 
benefits of sec. 12 (b), E. O. No. 
9805, as added by E. O. No. 9933, 
may be allowed necessary charges 
incidental to temporary storage of 
household effects, including dray- 
age to residence, loading or unload- 
ing charges at warehouse, and 








INDEX DIGEST 


STORAGE—Continued. 
Private property—Continued. 
Household effects—C ontinued. 


Commutation of actual expense author- 

ization—Continued. 

Incidental expenses generally—Con. 
similar expenses—as distinguished 
from transportation charges—in 
amount which, together with 
actual storage charge, does not 
exceed maximum sum payable in 
accordance with commuted rates 
specified therein. ................. 

Under sec. 12 (b), E. O. No. 9805, as 
added by E. 0. No. 9933, employee 
is entitled to be reimbursed only 
for costs of temporary storage of 
household effects incurred during 
first 60 days thereof, not to exceed 
amount payable at commuted 
rates specified in said sec. 12 (b); 
however, necessary expenses in- 
curred incidental to such storage— 
such as drayage from storage to 
place of residence at employee’s 
new headquarters—may be allow- 
ed even though incurred subse- 
quent to authorized 60 day period, 
reimbursement not to exceed cost 
which would have been incurred 
had such effects been moved from 
storage within 60-day period. ____- 

Where household effects of trans- 
ferred employee were shipped by 
van and at destination placed in 
temporary storage, charges in- 
curred for warpping and preparing 
effects for storage, even though all 
or portion of such charges might 
not have been incurred in connec- 
tion therewith had effects moved 
by rail, may be considered neces- 
sary expenses incidental to storage 
for allowance under sec. 12 (b), 
E. O. No, 9805, as added by E. O. 
No. 9933, providing for reimburse- 
ment of actual cost of temporary 
storage not to exceed commuted 
rate specified therein. _........... 

Under provisions of sec. 12 (b), E. 
O. No. 9805, as added by E. O. 
No. 9933, providing for reimburse- 
ment of actual cost of temporary 
storage of household effects not to 
exceed commuted rate specified 
therein, procurement of storage 
insurance by employee incident to 
his permanent change of station 
may not be regarded as necessary 
incidental expense to temporary 
storage of employee’s household 
effects in absence of showing that 
such insurance was required by 
storage company before effects 
would be accepted, or is required 

pars l de ese. otl.<ncoe 
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Private property—Continued. 
Household effects—Continued. 
Commutation of actual expense author- 


ization—Continued. 

Intermediate point storage—where 
transferred employee’s household 
effects are shipped to intermediate 
point for his convenience and, after 
being temporarily stored at that 
point, are shipped to his new duty 
station, employee is entitled under 
provisions of E. O. No. 9805, as 
amended—containing no limitation 
upon number of shipments which 
may be made—to reimbursement on 
commuted basis for both shipments 
as not to exceed cost of shipment in 
one lot by most economical route 
from last official station to new, in- 
cluding cost of temporary storage at 
intermediate point.................. 

Portion of effects in temporary storage 
earmarked for permanent storage— 
where household effects of trans- 
ferred employee were placed in tem- 
porary storage at point of origin and 
shortly thereafter portion thereof was 
removed for shipment to permanent 
storage at point other than employ- 
ee’s new duty station—said portion 
having been earmarked for such per- 
manent storage—no “temporary 
storage” took place as to such portion 
within meaning of sec. 12 (b), E. O. 
No. 9805, as amendod, and such por- 
tion is for exclusion in computation 
of amount reimbursable for tem- 


Rate limitations—under sec. 12 (b), E. 
O. No. 9805, as added by E. O. No. 
9933, authorizing reimbursement on 
commuted basis at not to exceed 
actual expenses of temporary storage 
of household effects, reimbursement 
for cost of temporary storage may be 
made at commuted rate of $1.60 per 
hundred pounds for first 30 days of 
storage or fraction thereof, not ex- 
ceeding amount actually paid by 
employee for storage, even though 
effects were in storage for small 
fraction of 30 days-..............-... 

Storage insurance inclusion—under 
provisions of sec. 12 (b), E. O. No. 
9805, as added by E. O. No. 9933, 
providing for reimbursement of ac- 
tual cost of temporary storage of 
household effects not to exceed com- 
muted rate specified therein, pro- 
curement of storage insurance by 
employee incident to his permanent 
change of station may not be re- 
garded as necessary incidental ex- 
pense to temporary storage of em- 
ployee’s household effects in absence 
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STORAGE—Continued. Page | SUBSISTENCE—Continued. Page 
Private property—Continued. Air travel: 


Household effects—Continued. 
Commutation of actual expense author- 
ization—Continued. 
of showing that such insurance was 
required by storage company before 
effects would be accepted, or is re- 


of Govt. under sec. 12 (b), E. O. No. 
9805, as added by E. O. No. 9933, au- 
thorizing reimbursement on com- 
muted basis at not to exceed actual 
expenses of temporary storage of 
household effects, arises only when 
such expenses actually have been 
paid by employee 

Fiscal year appropriation chargeable. 
See Appropriations, fiscal year, appro- 
priation chargeable with temporary 
storage of household effects. 

Receipted warehouse bill require- 
ment—where there is no commercial 
warehouse regularly engaged in busi- 
ness of receiving and storing prop- 
erty in immediate locality to which 
employee is transferred, handwritten 
receipt issued asevidence of payment 
for temporary storage of household 
effects in auto court building may 
be accepted as meeting requirement 
of sec. 12 (b), E. O. No, 9805, as 
added by E. O. No. 9933, that “re- 
ceipted warehouse bill” be sub- 
mitted in support of claim for re- 
imbursement of actual expenses of 
temporary storage on commuted 


Packing, crating, hauling, etc., incident 
to storage. See Transportation, house- 
hold effects, packing, crating, hauling, 
unpacking, etc., mcident to storage. 

Public property—Government vehicles— 

garaging in close proximity to residence of 

employee using—provided it is adminis- 
tratively determined that garaging of 

Govt. mobile unit equipped with highly 

specislized radio equipment in close prox- 

imity to residence of employee is necessary 
in performing duties imposed by Commu- 
nications Act of 1934, there being no avail- 
able or con venient Govt. facilities for such 
storage, no objection will be raised to use 
of otherwise available appropriations for 
payment of monthly rental charges under 
contract to be entered into as result of 
advertising for bids as required by sec. 
3709, R. 8., as amended 


SUBSISTENCE: 


See, also, related heading: Traveling Expenses. 
Actual expenses— boards, commissions, com- 
mittees, etc. See Tvareiing Expenses, 
boards, commissions, committees, etc. 


Organization movement incident to tem- 
porary duty— Marine Corps officer who 
was ordered to take charge of designated 
enlisted personnel during entire period 
of authorized travel by Govt. aircraft 
and temporary additional duty away 
from his permanent station, and who 
was not required to obtain quarters at 
personal expense or meals from other 
than Govt. facilities during such travel 
and duty, is to be regarded as having 
been in travel with troops status and, 
as such not entitled, in view of provi- 
sions of applicable travel regulations 
precluding payment of per diem to offi- 
cers in travel status while “traveling 
with troops,’”’ as that term is defined 
therein, to per diem for entire period of 
his travel and temporary additional 


Travel outside continental U. S.—per 
diem rate payable—while Standardized 
Govt. Travel Regs., as amended, do not 
fix per diem rate or prescribe method for 
computing per diem on air travel outside 
continental limits of U. S. between areas 
having different fixed maximum per 
diem rates, per diem administratively 
may be prescribed for continuous air 
travel at rate applicable in area of de- 
parture, or at fixed rate for all air travel 
time regardless of per diem rates of areas 
of departure, coverage, or destination, 
provided it does not exceed lowest rate 
applicable at any part of journey 


Boards, commissions, committees, etc.: 


See, also, Traveling Erpenses, boards, com- 
missions, committees, etc. 

National Selective Service Appeal Board 
members’ rights generally—members of 
National Selective Service Appeal 
Board employed on “when actually 
employed”’ basis, while performing most 
of their services at National Selective 
Service Headquarters, may be paid per 
diem in lieu of subsistence and be reim- 
bursed for their actual traveling ex- 
penses for all time absent from their 
homes on official business of Board, 
including time necessarily spent at 
National Headquarters, provided their 
homes and places of duty are not in 
same metropolitan area 


Employees serving without or at nominal 


compensation—in general—under sec. 5, 
administrative expense statute of Aug. 2, 
1946, persons who serve withont compen- 
sation as members of local rent advisory 
boards established pursuant to sec. 204 (e), 
Housing and Rent Act of 1947, as amend- 
ed, administratively may be allowed 
traveling expenses and per diem in lieu of 
subsistence while traveling away from 
their homes or regular places of business 





















SUBSISTENCE—Continved. 
for official purposes whenever such ex- 
penses are necessarily incident to and 
solely attributable to such travel, whether 
for attendance at board meetings or other 
official reasons, even though travel is per- 
formed wholly within a metropolitan 
CORA 5. Jalivadeivddbtedbcdapebiadscresebe 

Headquarters: 
Intermittently employed personnel: 
Home or place of business—mem bers of 
National Selective Service Appeal 
Board emyloyed on “‘when actually 
employed” basis, while performing 
most of their services at National Se- 
lective Service Headquarters, may be 
paid per diem in lieu of subsistence 
and be reimbursed for their actual 
traveling expenses for all time absent 
from their homes on official business of 
Board, including time necessarily 
spent at National Headquarters, pro- 
vided their homes and places of duty 
are not in same metropolitan area__.. 
Metropolitan area travel, in general—un- 
der sec. 5, administrative expense stat- 
ute of Aug. 2, 1946, persons who serve 
without compensation as members of 
local rent advisory boards established 
pursuant to sec. 204 (e), Housing and 
Rent Act of 1947, as amended, admin- 
° istratively may be allowed traveling 
expenses and per diem in lieu of sub- 
sistence while traveling away from 
their homes or regular places of busi- 
ness for official purposes whenever such 
expenses are necessarily incident to and 
solely attributable to such travel, 
whether for attendance at board meet- 
ings or other official reasons, even 
though travel is performed wholly 
within a metropolitan area__._....... 
Jurors—additional necessary daily travel— 
payment in lieu of—proviso to sec. 2, act of 
Apr. 26, 1926, as amended, authorizing pay- 
ment of subsistence at rate of $2 per day in 
lieu of “additional necessary daily trans- 
portation expenses” to jurors in U. 8. 
courts, has reference only to payment of 
commuted allowance for daily travel to and 
from court subsequent to initial travel at 
beginning of term of service and prior to 
travel home at end of such service, and does 
not suthorize such payment for travel to 
and from court at beginning and at end of 
the term of service_..................... 
Leaves of absence—temporary duty—tem- 
porary duty at place of leave—employee 
whose leave of absence away from his offi- 
cial headquarters was interrupted for per- 
formance of temporary duty at place of 
leave—there being no additional travel in- 
volved—under orders which authorized per 
diem in lieu of subsistence is to be regarded 
as in travel status, so as to be entitled to 
per diem in lieu of subsistence for period 
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Page | SUBSISTENCE—Continued. 
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of temporary duty. 16 C. G. 481; 25 id, 
347; 28 id. 237, amplified 


Per-diems: 


Boards, commissions, committees, etc. 
See Subsistence, boards, commissions, 
committees, etc. 

During periods of combat, etc., duty— 
where Naval Reserve officer was engaged 
in operations consisting of combat duty 
or duty of combat nature during part of 
his temporary duty under orders directing 
him to proceed to designated ports out- 
side continental limits of U. 8., such 
duty may not be regarded as “‘traveling 
on official business and away from their 
designated posts of duty” within mean- 
ing of sec. 12, Pay Readjustment Act of 
1942, as amended, so as to entitle officer 
to per diem for other than periods of 
actual travel by means other than Govt. 
vessel, even though movement from 
place to place was required ___....__._.- 

Employees serving without or at nominal 
compensation. See Subsistence, employ- 
ees serving without or at nominal com- 
pensation. 

Headquarters. See Subsistence, head- 
quarters. 

Intermittently employed personnel—head- 
quarters. See Subsistence, headquarters, 
intermittently employed personnel. 

Leaves of absence. See Subsistence, leaves 
of absence. 

Military, naval, etc., personnel on civilian 
duty. See Details, military, naval, etc., 
personnel, civilian duty, travel, etc., 
erpense reimbursement. 

Physical examination travel—Army Re- 
serve officers generally—under sec. 14, 
Pay Readjustment Act of 1942, as 
amended, authorizing, at discretion of 
Sec. of Army, payment of traveling 
expenses and commutation of subsist- 
ence and quarters to Army Reserve 
officers ordered to duty with their con- 
sent, but without pay, for training or to 
“other duty as provided by law,” such 
officers ordered to duty for purpose of 
taking physical examination to deter- 
mine their fitness for extended active 
duty may, upon promulgation of appro- 
priate regulations, be paid such expenses 
and allowances incident to said duty 

from appropriation item ‘“Travel of the 


Air travel. See Subsistence, air travel. 
Retroactive changes—fact that adminis- 
trative office would have authorized 
higher rate of per diem in lieu of sub- 
sistence in travel orders of employees 
in travel status outside continental 
U. 8. had it known that such higher 
rate was permissible under Bur. of 
the Budget Cire. A-7, Rev., dated 
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SUBSISTENCE—Continuec. 
Per diems—Continued. 


Rates—C ontinued. 
July 6, 1948, as for travel in “Other 
Localities,’’ is not sufficient to warrant 
any exception to established rule that 
rate of per diem fixed by travel orders 
may not be increased retroactively --_- 

Temporary duty. See Subsistence, tem- 
porary duty. 

Trailer travel—privately owned—outside 
continental U. S.—while, in absence of 
provision of law or regulation authorizing 
use of privately owned trailer while 
traveling on official business outside 
continental U. 8. and fixing amount of 
per diem to be paid under such condi- 
tions, propriety of paying per diem for 
such travel is not free from doubt, this 
Office will not question authorization 
of per diem for such trailer travel in 
proper orders issued prior to Jan. 1, 
1949, but thereafter per diem payments 
may not be allowed until specific au- 
thority therefor is provided by statute 
or by amendment to Standardized 
Govt. Travel Regs 

‘Travel with troops: 

Officer commanding troops traveling by 
Govt. aircraft—Marine Corps officer 
who was ordered to take charge of 
designated enlisted personnel during 
entire period of authorized travel by 
Govt. aircraft and temporary addi- 
tional duty away from his permanent 
station, and who was not required to 
obtain quarters at personal expense or 
meals from other than Govt. facilities 
during such travel and duty, is to be 
regarded as having been in travel with 
troops status and, as such, not entitled, 
in view of provisions of applicable 
travel regulations precluding payment 
of per diem to officers in travel status 
while “traveling with troops,” as that 
term is defined therein, to per diem for 
entire period of his travel and tempo- 
rary additional duty 

Procurement of quarters and meals from 
Govt. facilities—Marine Corps officer 
who was ordered to take charge of des- 
ignated enlisted personnel during 
entire period of authorized travel by 
Govt. aircraft and temporary addi- 
tional duty away from his permanent 
station, and who was not required to 
obtain quarters at personal expense or 
meals from other than Govt. facilities 
during such travel and duty, is to be re- 
garded as having been in travel with 
troops status and, as such, not entitled, 
in view of provisions of applicable 
travel regulations precluding payment 
of per diem to officers in travel status 
while “traveling with troops,” as that 


Travel with troops—Continued. 
term is defined therein, to per diem for 
entire period of his travel and tem- 
porary additional duty 


Subsistence allowance. See Subsisience Al- 


lowance,. 


Temporary duty: 


As involving questions of subsistence at 
headquarters. See Subsistence, head- 
quarters. 


Operations of combat duty, etc., nature— 
where Naval Reserve Officer was en- 
gaged in operations consisting of combat 
duty or duty of combat nature during 
part of his temporary duty under orders 
directing him to proceed to designated 
ports outside continental limits of U. S., 
such duty may not be regarded as 
“traveling on official business and away 
from their designated posts of duty” 
within meaning of sec. 12, Pay Readjust- 
ment Act of 1942, as amended, so as to 
entitle officer to per diem for other than 
periods of actual travel by means other 
than Govt. vessel, even though move- 
ment from place to place was required _. 

Temporary additional duty—Naval Re- 
serve officers who are ordered to proceed 
to specific location for temporary active 
duty and who subsequently are ordered 
to one or more other locations for tem- 
porary additional duty upon completion 
of which they are to return to their origi- 
nal temporary duty station may be 
considered for period of such temporary 
additional duty as being “away from 
their designated posts of duty” within 
meaning of sec. 12, Pay Readjustment 
Act of 1942, as amended, so that per diem 
in lieu of subsistence may be paid while 
on such temporary additional duty. 
26 C. G. 557, distinguished 


Travel status—at or near headquarters. 


Subsistence, headquarters. 


704 | SUBSISTENCE ALLOWANCE: 
Cost-of-living allowance for civilian employ- 


ees. See Cost-o/-Living Allowance. 


Dependents—children—emancipation effect 


where receiving Govt. institutional train- 
ing and subsistence allowance—although 
divorced officer’s unmarried minor child is 
pursuing course of full time institutional 
training under Servicemen’s Readjust- 
ment Act of 1944, as amended, and receiv- 
ing authorized subsistence allowance for 
veteran without dependent or dependents, 
such fact does not constitute emancipation 
of child so as to preclude payment to officer 
of increased rental and subsistence allow- 
ances under Pay Readjustment Act of 
1942 on account of dependents (unmarried 
minor child) 
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SUBSISTENCE ALLOWANCE—Con. 
Military, etc., personnel on civilian duty. 












See Details, military, naral, etc., personnel, 
civilian duty, travel, etc., expense reimburse- 
ment. 


SUNDAYS AND HOLIDAYS: 
Compensation : 


Experts and consultants generally: 

Only those experts and consultants 
appointed pursuant to sec. 15, act of 
Aug. 2, 1946, who properly may be 
considered ‘“‘permanent employees’’ 
for leave purposes may be regarded as 
“regular employees” entitled to com- 
pensation under per diem, etc., em- 
ployee holiday pay statute of June 29, 
1938, for holidays on which they 
perform no work. 25 C. G. 784, dis- 


Provision for holiday pay in accordance 
with per diem, etc., employee holiday 
pay statute of June 29, 1938, may be 
incorporated in contracts with experts 
and consultants employed under 
authority in sec. 15, administrative 
expense statute of Aug. 2, 1946. 26 
C. G. 519, amplified. ................. 

Leaves of absence. See Sundays 

Holiday's, leaves of absence. 

Overtime. See Compensation, overtime, 

Sundays and holidays. 

Premium pay: 

Compensation to be included in com- 

putation of: 

Differential for duty outside conti- 
nental U. S.—although sec. 207, 
Independent Offices Appro. Act, 
1949, as amended, and sec. 301, FE. O. 
No. 10000, issued pursuant thereto, 
contemplate, during transitional 
period prior to issuance of definitive 
regulations, payment of “additional 
compensation” on personal basis for 
positions outside continental U. 8. 
retroactive corrective action need 
not be taken as to otherwise proper 
payments made for services rendered 
prior to Jan. 1, 1949, where such 
differential payments were included 
in base upon which has been com- 
puted holiday pay.........-...-..-. 

Increases under Postal Rate Revision 
and Federal Employees Salary Act— 
with respect to employees subject 
to Classification Act of 1923, as 
amended, additional compensation 
authorized by sec. 301, Postal Rate 
Revision and Federal Employees 
Salary Act of 1948, is to be included 
in computation of night differential 
pay, holiday pay, and overtime com- 
pensation provided by Federal Em- 
ployees Pay Act of 1945, asamended_ 

Contract employees generally—experts 
and consultants employed on per diem 

basis pursuant to authority in sec. 15, act 


INDEX DIGEST 
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Compensation—Continued. 
Premium pay—Continued. 


of Aug. 2, 1946, providing for procure- 
ment, if otherwise authorized, of tem- 
porary or intermittent services of such 
personnel by contract, may not be 
considered as having basic 40-hour 
workweek so as to be entitled under 

holiday pay provisions of sec. 302, 

Federal Employees Pay Act of 1945, 

as amended, to premium compensa- 

tion prescribed therein for work on 

holiday during hours falling within 

basic 40-hour workweek _._........... 
January 20 and 21, 1949: 

Employees performing duties outside 
metropolitan Dist. of Col.—em- 
ployees who, on Jan. 20 and 21, 1949, 
were in travel status and performing 
official duties away from their official 
station at Wash., D. C., may not be 
regarded as entitled to holiday pre- 
mium pay for work on such days 
which, pursuant to Joint Resolution 
of Jan. 18, 1949, were created holidays 
only as to those employees who, 
except for occurrence of holidays, 
would have been employed in speci- 
fied areas included in metropolitan 
te Re En nonneneamoe 


Entitlement in absence of statutory 
right to premium pay—while Joint 
Resolution of Jan. 18, 1949, author- 
izes closing of all Govt. agencies— 
including those in judicial branch— 
in metropolitan area of Dist. of Col. 
on Jan. 20 and 21, 1949, and expressly 
provides that such days shall be 
considered “‘holidays” for purposes 
of all statutes relating to compensa- 
tion and leave of employees of U. S., 
it does not, of itself, prescribe addi- 
tional compensation for work on 
those days, so that only regular 
compensation would be payable in 
case of certain employees for whom 
no independent statutory authority 
exists for payment of premium holi- 
day pay. 28 C. G. 481, amplified__. 


Judicial employees—although Joint 
Resolution of Jan. 18, 1949, estab- 
lished holiday for al] Govt. employ- 
ees on Jan. 21, 1949, including em- 
ployees of judicial branch, in metro- 
politan area of Dist. of Col., it did 
not extend holiday premium pay 
provision of sec. 302, Federal Em- 
ployees Pay Act of 1945, as amended, 
to judicial employees not subject to 
Classification Act, so that such judi- 
cial employees who worked on Jan. 
21, 1949, may not be regarded as en- 
titled to premium pay for work on 

such holiday. 
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Premium pay—Continued. 

Travel time—premium pay for travel on 
holidays is to be regarded as authorized 
under holiday compensation provi- 
sions of sec. 302, Federal Employees 
Pay Act of 1945, as amended, in case 
of employees who perform official 
travel on holiday during their basic 
40-hour weekly tours of duty where 
circumstances and conditions of travel 
were so unusual, such as “emergent 
conditions” or “arduous modes of 
transportation,” as to constitute such 
travel as assignment to duty involving 


“‘When actually employed” empleyees—in 
general—specia! agents of Bur. of Census 
who are employed on “when actually 
employed” basis for continuous periods 
in excess of one year to perform statistical 
studies for individuals and private con- 
cerns and compensated from trust funds 
pursuant to act of May 27, 1935, are 
“regular employees of the Federal Gov- 
ernment” within meaning of act of June 
29, 1938, so as to be entitled to pay for 
holidays on which no services are rend- 
ered, provided it be ascertained that 
period of continuous service which in- 
cludes holiday will extend for required 
period of one month 

Compensatory time—night differential pay- 

ment in addition— Postal Service employ- 

ees who come within purview of sec. 5, 

Postal Service pay statute of July 6, 1945, 

authorizing payment of night differential 

for work between hours of 6 p. m. and 6 

&. m. may be paid extra compensation 

for night work for each hour of such work 

actually performed on Saturdays, Sun- 
days, or holidays regardless of whether 

compensatory time is granted under sec. 3 

of statute for same period. 25 C. G. 838, 


Double compensation matters. See Com- 
pensation, double, 
Holidays—compensation. See Sundays and 
Holidays, compensation. 

Leaves of absence: 

Annual—salary and leave computations— 
“when actually employed” employees— 
closing of administrative office on local 
holidays when Federal work properly 
may not be perforined, or because of 
weather conditions, thereby preventing 
employee appointed on a ‘“‘when actually 
employed” basis from performing serv- 
ices on such days, does not break con- 
tinuity of employee’s month of service 
within meaning of secs. 30.201 (b) and 
30.301 (b), Annual and Sick Leave Regs., 
8o as to preclude accrual of leave for such 
month of ser vice. 


Sick—salary and leave computations— 
“when actually employed”” employees— 
closing of administrative office on local 
holidays when Federal work properly 
may not be performed, or because of 
weather conditions, thereby preventing 
employee appointed on a ‘‘wheu actually 
employed’”’ basis from performing serv- 
ices on such days, does not break con- 
tinuity of employee’s month of service 
within meaning of secs. 30.201 (b) and 
30.201 (b), Annual and Sick Leave Regs., 
so as to preclude accrual of leave for such 
month of service. 


TAXES: 
Federal: 


Exemption certificates: 
Accountability record procedure—Gen. 

Regs. 86-Rev., Supp. 2, Mar. 1, 1949... 

Procurement procedure—Gen. Regs. 86- 

Rev., Supp. 2, Mar. 1, 1949 

Salary deductions: 
Income tax withholding: 

Jurisdiction—generally, withholding- 
tax requirements are not for applica- 
tion where there does not exist rela- 
tionship of employer and employee, 
asin case of part time and intermittent 
physicians and dentists serving under 
nonpersonal service contracts with 
Public Health Service, especially 
where such contractors also furnish 
their own office space, equipment,and 
supplies; however, final determina- 
tion of such matters is properly within 
jurisdiction of Trensury Dept., Bur. 
of Internal Revenue. 

Nonpersonal contract services—gen- 
erally, withholding tax requirements 
are not for application where there 
does not exist relationship of em- 
ployer and employee, as in case of 
part time and intermittent physi- 
cians and dentists serving under 
nonpersonal service contracts with 
Public Health Service, especially 
where such contractors also furnish 
their own office space, equipment, 
and supplies; however, final determi- 
nation of such matters is properly 
within jurisdiction of Treasury Dept., 
Bur. of Internal Revenue 


Municipal—occupational, trade, etc.—salary 


deductions—applicability of withholding 
feature to Federal employee salary pay- 
ments—even though ordinance of City of 
Louisville, Ky., requiring employers to 
collect annual license fee imposed thereby 
upon every person engaged in occupation, 
trade, etc., in city, defines term ‘‘employ- 
er’ as including “governmental body or 
unit or administration or agency,’’ no duty 
or responsibility with respect to license fee 












TAXES—Continued. 
prescribed by said ordinance can be im- 
posed upon U. 8. so as to require Federal 
units or agencies located in Louisville to 
deduct amount of prescribed fee from 
salary of employees performing services 
wholly or partly in that city 

State: 

Exemption certificates: 
Accountability record procedure—Gen. 
Regs. 86-Rev., Supp. 2, Mar. 1, 1949. 
Non-applicability to gasoline purchases 
in Washington—gasoline taxes imposed 
by State of Wash., legal incidence of 
which is on vendor, may be paid to 
Post Office Dept. contractors for tank 
wagon and service station deliveries 
under contracts providing either that 
State tax is incl ided in contract price 
or that specified price would be in- 
creased by amount of tax in event ex- 
emption is not granted, where gasoline 
is used for purposes not within ex- 
emptive provisions of taxing statute, 
and use of tax exemption certificates 
(Standard Form 1094-Rev.) may be 
discontinued in Wash., with respect 
to such purchases..................... 
Procurement procedure—Gen. Regs. 
86-Rev., Supp. 2, Mar. 1, 1949_.....-- 
Gasoline—purchases in Washington— 
gasoline taxes imposed by State of 
Wash., legal incidence of which is on 
vendor, may be paid to Post Office Dept. 
contractors for tank wagon and service 
station deliveries under contracts pro- 
viding either that State tax is included 
in contract price or that specified price 
would be increased by amount of tax in 
event exemption is not granted, where 
gasoline is used for purposes not within 
exemptive provisions of taxing statute, 
and use of tax exemption certificates 
(Standard Form 1094-Rev.) may be 
discontinued in Wash. with respect to 
such purchases 
TIME: 

Daylight saving—effect as to night work 
differential payments, in general—pro- 
visions of sec. 301, Federal Employees Pay 
Act of 1945, as amended, authorizing pay- 
ment of night differential for work per- 
formed between hours of 6 p. m. and 6 
&. m., must be regarded, in consonance 
with act of Mar. 19, 1918, as relating to 
standard time, rather than to daylight 
saving time, of particular time zone in- 
volved; however, rule to contrary stated 
in 26 C. G. 921 will be followed in audit and 
settlement of accounts up to end of any 
current period during which daylight 
saving time is in effect. See 27 C. G. 148.. 









































































































































































































































































































































TRANSPORTATION: 
Baggage. See Transportation, household 
effects. 
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Assignment to other than old station 
upon enlistment or reenlistment after 
discharge—in general—Marine Corps 
Reserve enlisted personnel who, upon 
discharge and subsequent enlistment in 
Regular Marine Corps at place of dis- 
charge without break in service, are as- 
signed to new permanent station may 
not be regarded as entitled to reimburse- 
ment for travel of their dependents from 
both old station to home of record and 
from old station to new station, or from 
both old station to home of record and 
from said home to new station; however, 
reimbursement is authorized on basis of 
either travel from last permanent station 
to home of record, or from last permanent 
Station to new permanent station, 
whichever is greater. _.................. 

Authorization procedure, requirements, 
etc., in general—advance authorization 
requirement—in case of employees who 
were transferred to foreign posts of duty 
pursuant to sec. 1, act of Aug. 2, 1946, 
under employment agreements which 
required specified terms of service but 
which failed to authorize transportation 
of immediate families and household 
effects, renewal agreements may be 
issued after expiration of agreed terms of 
service authorizing transportation of 
immediate families and household effects 
from U. 8. to foreign posts of duty, with- 
out requiring employees to return to 


Employees appointed or assigned to duty 
overseas: 

Employees returning to overseas station 
after period in U. S. between terms of 
employment—under the provisions of 
sec. 7, act of Aug. 2, 1946, making 
appropriations of departments avail- 
able for expenses of travel of new 
appointees and their immediate fami- 
lies to and from their foreign duty 
stations, employee accompanied by 
his immediate family may be trans- 
ported from foreign post of duty to 
U. 8. at Govt. expense upon expiration 
of agreed period of foreign service for 
purpose of taking annual leave, and 
thereafter may be returned at Govt. 
expense, to foreign post under renewal 
of his prior employment agreement... 

Employees returning to U. S. on leave— 
under the provisions of sec. 7, act of 
Aug. 2, 1946, making appropriations of 
departments available for expenses of 
travel of new appointees and their 
immediate families to and from their 
foreign duty stations, emy loyee accom- 

panied by his immediate family may 
be transported from foreign post of 
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overseas—Continued. 
duty to U. 8. at Govt. expense upon 
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Dependents— Continued. 
Employees appointed or assigned to duty 
overseas—Continued. 
Return to U. S.—Continued. 


expiration of agreed period of foreign 
service for purpose of taking annual 
leave, and thereafter may be returned, 
at Govt. expense, to foreign post under 
renewal of his prior employment 


Employment agreement not authorizing 
dependent transportation—in case of 
employees who were transferred to 
foreign posts of duty pursuant to sec. 
1, act of Aug. 2, 1946, under emyloy- 
ment agreements which required 
specified terms of service but which 
failed to authorize transportation of 
immediate families and household 
effects, renewal agreements may be 
issued after expiration of agreed terms 
of service authorizing transportation 
of immediate families and household 
effects from U. 8. to foreign posts of 
duty, without requiring employees to 

return to U.8 

Return to U. S.: 

Effect of employee’s resignation from 
foreign duty position—sec. 7, ad- 
ministrative expense statute of 
Aug. 2, 1946, providing for allowance 
of travel and transportation expenses 
on return of employees to U. 8S. from 
their posts of duty outside continen- 
tal U. 8., may not be regarded as 
authorizing payment of such ex- 
penses in case of transferred em- 
ployees who resigns from his position 
at foreign duty post, whether before 
or after completing 12 months’ service. 

Election not to return within reason- 
able time after termination—pro- 
visions of sec. 7, administrative ex- 
pense statute of Aug. 2, 1946, do not 
authorize payment of any of ex- 
penses connected with return of 
former employee, his family, or his 
household goods and personal effects 
from overseas station to U. S. where 
such employee for voluntary personal 
reasons elected not to return within 
reasonable time after date that his 
assignment to duty outside U. 8. 
had been terminated either by 
resignation or for reasons beyond 
his control, even though travel and 
transportation authorizations were 
issued at time of separation from 


Incident to taking of leave—sec. 7, 
administrative expense statute of 
Aug. 2, 1946, providing for allowance 
of travel and transportation expenses 
on return of employees to U. 8. 
from their posts of duty outside 


continental U. S., may not be re- 
garded as authorizing payment of 
such expenses in case of transferred 
employee who resigns from his posi- 
tion at foreign duty post, whether 
before or after completing 12 months’ 
service; and there is no authority 
under said sec. to pay round-trip 
travel expenses of transferred em 
ployees serving overseas and their 
families incident to taking of annual 


First duty station: 
See, also, related matter under heading: 


Transportation, dependents, employees 
appointed or assigned to duty overseas. 


Temporary assignment of Reserve offi- 


cer—subsequent permanent duty as- 
signment—where Army Reserve offi- 
cer was ordered to active duty and 
directed to proceed from his home to 
temporary station for course of instruc- 
tion, and upon completion thereof was 
ordered to permanent-duty station, 
initial orders may be considered for 
purposes of dependent transportation 
as detaching him from permanent 
station, so that travel thereunder may 
be regarded as incident to permanent 
change of station for which reimburse- 
ment is authorized under sec. 12, Pay 
Readjustment Act of 1942, for travel 
from home to first permanent station 
by direct usually traveled route 


Mileage basis payments: 
See, also, Mileage, travel by privately 


owned automobile, dependents of trans- 
ferred civilian employees. 


Commingled personal expense and 


transportation-in-kind travel: 
Dependents of Navy enlisted man who 
obtained Pullman accommodations 
by use of Pullman transportation re- 
quest for portion of distance for 
which transportation in kind was 
authorized by sec. 12, Pay Read- 
justment Act of 1942, and who 
obtained rail tickets by use of per- 
sonal funds instead of using rail 
transportation request furnished by 
Govt., were not furnished trans- 
portation in kind within the mean- 
ing of said section for all or part of 
such trip, and, therefore, reimburse- 
ment may be made on mileage basis 
for authorized distance, under act of 
Apr. 27, 1946, and U. S. Navy Travel 
Instructions, less cost to Govt. for 
Pullman accommodations used. - -.- 
Where dependent of Navy officer, on 
account of whom sec. 12, Pay Read- 
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Miteage basis payments—Continued. 
Commingled personal expense and 
transportation-in-kind travel—Con. 
justment Act of 1942 authorizes 
transportation in kind, exchanged 
rail transportation request furnished 
by Govt. for rail ticket but used only 
portion of such ticket, completing 
remainder of travel by automobile 
at personal expense, and did not use 
Pullman accommodation request 
furnished, reimbursement for latter 
portion of journey may not be made 
on mileage basis; however, payment 
may be made in amount of refund 
obtained from carrier for unused por- 
tion of ticket but not as to Pullman 
accommodations not used -_-......-- 
Officer’s wife civilian employee—effect of 
wife’s entitlement to transportation at 
Govt. expense—where Army officer’s 
wife, civilian employee, was furnished 
transportation in her own right at Govt. 
expense from overseas station to point in 
U. 8. at time when officer was ordered 
from overseas post of duty toonein U.8., 
officer’s right to reimbursement under 
sec. 12, Pay Readjustment Act of 1942, 
for travel performed by his wife at per- 
sonal expense to his new permanent 
station is limited to travel from location 
at which she was placed at Govt. expense 
to new station, and not from more dis- 
tant point where officer and bis wife 
commenced travel to new station. _._..- 
Regulations necessity to effectuate stat- 
ute, in general—commercial cost pay- 
ments in lieu of transportation in kind— 
in view of fact that provisions of sec. 12, 
Pay Readjustment Act of 1942and E. 0. 
No. 9222, respecting payment in money 
of amounts equal to commercial trans- 
portation costs for whole or such part of 
travel of dependents of military per- 
sonnel, upon permanent change of 
station, for which transportation in kind 
is not furnished, are not self-executing, 
reimbursement for travel of dependents 
of naval personnel is not authorized on 
commercial cost basis in absence of Navy 
regulations providing therefor........... 
Transfer from temporary station for train- 
ing to permanent station—employees 
who were appointed and assigned for 
period of instruction and training at 
temporary duty station, with under- 
standing that they would be transferred 
at later date to permanent duty station, 
are not entitled, under sec. 1, administra- 
tive expense statute of Aug. 2, 1946, au- 
thorizing allowance of expenses of trans- 
portation of dependents and household 
effects on transfer from one official station 
to another for permanent duty, to such 
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transportation expenses in connection 
with transfer from temporary duty sta- 
tion for training to permanent duty 


Transportation request exchanged for 
ticket: 
As constituting furnishing of transpor- 
tation in kind: 

Dependents of Navy enlisted man who 
obtained Pullman accommodations 
by use of Pullman transportation re- 
quest for portion of distance for 
which transportation in kind was 
authorized by sec. 12, Pay Readjust- 
ment Act of 1912, and who obtained 
rail tickets by use of personal funds 
instead of using rail transportation 
request furnished by Govt., were 
not furnished transportation in kind 
within the meaning of said section 
for all or part of such trip, and, 
therefore, reimbursement may be 
made on mileage basis for authorized 
distance, under act of Apr. 27, 1946, 
and U.S. Navy Travel Instructions, 
less cost to Govt. for Pullman 
accommodations used_........... . 

Where transportation in kind (first- 
class rail) for travel of Navy officer’s 
dependent was furnished for full dis- 
tance authorized by law, and, as 
matter of personal con venience—in 
order to stop over en route—officer 
elected not to accept transportation 
request for Pullman accommoda- 
tions, but used personal funds for 
such accommodations, it ray not be 
concluded that, because officer did 
not receive for his dependent maxi- 
mum transportation accommoda- 
tions Govt. was willing to furnish, 
transportation in kind for part of dis- 
tance was not furnished so as to en- 
title officer under the applicable law 
and regulations to any reimburse- 


Ticket refund entitlement: 

Where dependent of Navy officer, on 
account of whom sec. 12, Pay Read- 
justment Act of 1942 authorizes 
transportation in kind, exchanged 
rail transportation request furnished 
by Govt. for rail ticket but used only 
portion of such ticket, completing 
remainder of travel by automobile 
at personal expense, and did not use 
Pullman accommodation request 
furnished, reimbursement for latter 
portion of journey may not be made 
on mileage basis; however, payment 
may be made in amount of refund 
obtained from carrier for unused por- 
tion of ticket but not as to Pullman 
accommodations not used. -......-. 
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Transportation request exchanged for 
ticket—Continued. 

Ticket refund entitlement—Con. 
Where, due to rail strike, dependents 

of transferred Navy enlisted man 
where unable to utilize rail trans- 
portation provided by Govt. except for 
shipment of baggage, and transporta- 
tion requests had been exchanged for 
tickets and Pullman reservations on 
which Govt. may obtain refunds, re- 
imbursement may be made to claim- 
ant in amount obtained as refund on 
nace ethene 
Transportation request nonuse. See 

Transportation, requests, nonuse. 

Travel by privately owned automobile: 

See, ‘also, Miledge, travel by pribately 
owned automobile. 

Expense reimbursement basis—where 
change of station orders authorized 
reimbursement of transportation ex- 
penses of transferred employee’s im- 
mediate family but did not authorize 
travel by privately owned automobile 
separate and apart from employee, 
such general travel authorization may 
not be deemed sufficient under sec. 1, 
act of Aug. 2, 1946, and secs. 3 and 4, 
E. O. No. 9805, issued thereunder, to 
authorize allowance of mileage for 
travel of employee’s wife by privately 
owned automobile separate and apart 
from employee; however, reimburse- 
ment may be made upon actual ex- 
pense basis pursuant to par. 12, Stand- 
ardized Govt. Travel Regs--_.......-. 

Travel from “previous place of residence” : 

In general—under sec. 3, EF. O. No. 9805, 
specifically restricting right to reim- 
bursement of transportation expenses 
of transferred employee’s immediate 
family to those cases where travel of 
immediate family originates at em- 
ployee’s last official station “‘or at some 
previous place of residence,” em- 
Ployee is not entitled to reimburse- 
ment of transportation expenses of his 
immediate family where such travel 
originates at other than employee’s 
last official station “‘or at some previous 
place of residemee”’.................--- 

What constitutes—no general rule may 
be laid down as to what constitutes 
“previous place of residence” within 
meaning of secs. 3 and 8, E. O. No. 
9805, respecting origin and destination 
of travel of employee’s immediate 
family and of shipment of his house- 
hold effects, “previous place of resi- 
dence” being factual matter for admin- 
istrative determination which ordi- 
narily will not be questioned by this 
Office unless facts of record clearly 
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Travel from “previous place of resi- 
dence” —Continued. 

show that determination was arbi- 
trary, erroneous, and without basis in 


War-casualty situations: 
Conclusiveness of administrative de- 
terminations: 
In general: 

Administrative determination that 
circumstances surrounding death 
of person while on active duty are 
such as to bring it within purview 
of sec. 12, Missing Persons Act, as 
amended, authorizing transporta- 
tion of dependents of persons 
officially reported as injured, dead, 
missing as resulb.of military or 
naval operations may not be re- 
garded as conclusive within mean- 
ing of sec. 9 of said act so as to 
entitle dependent of such person 
to payment of transportation 
expenses where record fails to 
disclose that person was killed ‘‘as 
the result of military or naval 

Provisions of sec. 9, Missing Persons 
Act, as amended, that adminis- 
trative determinations as to death 
or finding of death, etc., shall be 
conclusive, do not include power 
finally to determine disputed 
questions of law as tc construction 
to be placed upon provision in sec. 
12 of said act authorizing trans- 
portation of dependents and house 
hold effects at Govt. expense of 
persons officially reported as in- 
jured, dead, missing as result of 
military or naval operations. -____- 


Fares. See Traveling Expenses, fares. 
Household effects: 


Advertising necessity or non-necessity— 
in general—in light of provisions of sec. 
321 (a), Transportation Act of 1940, as 
amended, dispensing with advertising 
for bids requirement with respect to 
procuring bids for transportation serv- 
ices, such services may be procured from 
“any available carrier” under sec. 21, 
E. O. No. 9805, without advertising in 
connection with transportation of house- 
hold effects of transferred employees; 
however, there is nothing in said act or 
Executive order which precludes use of 
advertising where administratively such 
procedure is determined to be in best 

Authorization procedure, requirements, 
ete., in general—advance authorization 
requirement—in case of employees who 
were transferred to foreign post of duty 
pursuant to sec. 1, act of Aug. 2, 1946, 
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TRANSPORTATION—Continued. 


Household effects—Continued. 

under employment agreements which 
required specified terms of service but 
which failed to authorize transportation 
of immediate families and household 
effects, renewal agreements may be 
issued after expiration of agreed terms 
of service authorizing transportation of 
immediate families and household effects 
from U. S. to foreign posts of duty, with- 
out requiring employees to return to 


provided cost of customs broker services 
be administratively approved as neces- 
sary and unavoidable expense incidental 
to tran:portation of employee’s house- 
hold effects u»on permanent change of 
station between points outside conti- 
nental U. &., or if it be actually estab- 
lished that it is required under foreign 
law that effects be cleared through 
regular customs broker, payment of 
customs brokerage fees may be allowed 
in accordance with secs. 17 and 22, E. O. 
No. 9805, as part of authorized trans- 
portation expense actually and neces- 
sarily incurred. 11 C. G. 297, dis- 


Doubtful “carriers” shipments, in gen- 
eral—all cases involving transportation 
of household effects upon official change 
of station in which there is doubt as to 
whether movement was accomplished by 
“carrier” within meaning of that word as 
used in E. O. No. 9805 (such as those 
involving use of vehicle either owned or 
rented by employee and driven either by 
himself, his relatives, or hired driver), 
and those cases in which only nominal 
expense is involved, properly would be 
for submitting to this Office for settle- 
ment accompanied by complete state- 
ment of particular facts and circum- 
stances involved, instead of being paid 
ITN sun atenncninnmepten 

Employees appointed or assigned to duty 

overseas: 

Customs brokerage fees. See Fees, bro- 
kerage; Transportation, household effects, 
brokerage fees for customs clearance. 

Employment agreement not authorizing 
shipment—in case of employees who 
were transferred to foreign posts of 
duty pursuant ta sec. 1, act of Aug. 2, 
1946, under employment agreements 
which failed to authorize transporta- 
tion of immediate families and house- 
hold effects, renewal agreements may 
be issued after expiration of agreed 
terms of service authorizing transpor- 
tation of immediate families and house- 
hold effects from U.S. to foreign posts 
of duty, without requiring employees 
to return to U. 8 
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Employees appointed or assigned to duty 
overseas—Continued. 

Incomplete performance by carrier—even 
though transferred employee's house- 
hold effects were shipped by two ocean 
carriers between overseas posts of duty 
due solely to negligence of foreign cus- 
toms officials, and original carrier refused 
to release its portion of effects until pay- 
ment was made of its charges for trans- 
Porting all of goods in one lot in accord- 
alice with alleged agreement with em- 
ployee’s shipping agents, legal liability of 
Govt. for transportation of all of effects 
is restricted by sec, 8, E. O. No. 9805, 
to amount not to exceed cost of ship- 
ment in one Jot by most economical] 

Multiple shipments—even though trans- 
ferred employee's household effects were 
shipped by two ocean carriers between 
overseas posts of duty due solely to 
negligence of foreign customs officials, 
and original carrier refused to release 
its portion of effects until payment was 
made of its charges for transporting all 
of goods in one lot in accordance with 
alleged agreement with employee's ship- 
ping agents, legal liability of Govt. for 
transportation of all of effects is re- 
stricted by sec. 8, E. O. No. 9805, to 
amount not to exceed cost of shipment 
in one lot by most economical route-_. 

Payment to carrier as prerequisite to 

reimbursement—under sec. 22, E. O. 

No. 9805, providing that transferred 

employee is to be reimbursed for trans- 

portation expenses actually and neces- 
sarily incurred in shipping his house- 
hold effects between overseas posts of 
duty on commercial bill of lading, pay- 
ment of amount representing cost of 
such shipment may not be authorized 
prior to payment of such amount by 
SERN ctacieintedtabecnsctaeesia~e 
Return to U. S.: 

Effect of employee’s resignation from 
foreign duty position—sec. 7, ad- 
ministrative expense statute of Aug. 
2, 1946, providing for allowance of 
travel and transportation expenses 
on return of employees to U. 8. from 
their posts of duty outside continen- 
tal U. S., may not be regarded as 
authorizing payment of such ex- 
penses in case. of transferred em- 
ployee who resigns from his position 
at foreign duty post, whether before 
or after completing 12 months’ 


Election not to return within reason- 
able time after termination—pro- 
visions of.,sec. 7 administrative 
expense statute of Aug. 2, 1946, do 
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Household effects—Continued Household effects—Continued, 
| Employees appointed or assigned to duty expense is involved, properly would be 


overseas—Continued, 
Return te U. S.—Continued, 

not authorize payment of any of 
expenses connected with return of 
former employee, his family, or his 
household goods and personal effects 
from overseas station to U. S, where 
such employee for voluntary personal 
reasons elected not to return within 
reasonable time after date that his 
assignment to duty outside U. S. 
had been terminated either by 
resignation or for reasons beyond his 
control, even though travel and 
transportation authorizations were 


for submitting to this Office for settle- 
ment accompanied by complete state- 
ment of particular facts and circum- 
stances involved, instead of being paid 
administratively 

Packing, crating, hauling, unpacking, etc.: 
Incident to storage: 

Employee, otherwise entitled to bene- 
fits of sec. 12 (b), E. O. No. 9805, as 
added by E. O. No, 9933, may be 
allowed necessary charges incidental 
to temporary storage of household 
effects, including drayage to resi- 
dence, loading or unloading charges 
at warehouse, and similar expenses— 


issued at time of separation from as distinguished from transportation 
i charges—in amount which, together 
First duty station, See related matters with actual storage charge, does not 
under heading: TYansportation, house- exceed maximum sum payable in 
hold effects, employees appointed or as- accordance with commuted rates 
signed to duty overseas. specified therein.................. ss 
Incomplete performance by carrier—Govt. Under sec. 12 (b), E. O. No. 9805, as 
cost liability—even though transferred added by E. O. No. 9933, employee 
employee’s household effects were ship- is entitled to be reimbursed only for 
ped by two ocean carriers between over- costs of temporary storage of house- 
seas posts of duty due solely to negligence . hold effects incurred during first 60 
of foreign customs officials, and original days thereof, not to exceed amount 
carrier refused to release its portion of payable at commuted rates specified 
effects until payment was made of its in said sec. 12 (b); however, necessary 
charges for transporting all of goods in expenses incurred incidental to such 
one lot in accordance with alleged agree- storage—such as drayage from stor- 
ment with employee's shipping agents, age to place of residence at employ- 
legal liability of Govt. for transportation ee’s new headquarters—may be 
of all of effects is restricted by sec. 8. E. allowed even though incurred sub- 
O, No. 9895, to amount not to exceed cost sequent to authorized 60-day period, 
of shipment in one lot by most economi- reimbursement not to exceed cost 
cal route which would have been incurred had 
Multiple shipments— Govt. cost liability— such effects been moved from storage 
even though transferred employee’s within 60-day period 
household effects were shipped by two Where household effects of transferred 
ocean carriers between overseas posts employee were shipped by van and 
of duty due solely to negligence of foreign at destination placed in temporary 
customs officials, and original carrier storage, charges incurred for wrap- 
refused to release its portion of effects ping and preparing effects for stor- 
until payment was made of its charges for age, even though all or portion of 
transporting all of goods in one lot in ac- such charges might not have been 
cordance with alleged agreement with incurred in connection therewith 
employee's shipping agents, legal liability had effects moved by rail, may be 
of Goyt. fortransportation of all of effects considered nécessary expenses inci- 
is restricted by sec. 8, E. O. No. 9805, dental to storage for allowance under 
to amount not to exceed cost of shipment sec. 12(b), E. O. No. 9805, as added 
in one lot by most economical ronte----. ‘by E. O. No. 9933, providing for re- 
Nominal expense shipments, in general— imbursement of actual cost of tempo- 
all cases involving transportation of rary storage not to exceed commuted 
household effects upon official change rate specified therein 
of station in which there is doubt as to Shipment from points other than last sta- 
whether movement was accomplished tion: 
by “carrier” within meaning of that word Employee who, within time limit speci- 
as used in E. O. No. 9805 (such as those fied in sec. 5, E. O. No. 9805, shipped . 
involving use of vehicle either owned or his household effects to intermediate 
rented by employee and driven either point upon transfer. from his first duty 
by himself, his relatives, or hired driver), station to second, and from interme- 
and those cases in which only nominal diate point to third duty station upon 
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Household effects—Continued. 
Shipment from points other than last sta- 
tion—Continued. 

transfer to such station, is entitled 
under said order to reimbursement on 
commuted basis for transportation of 
such effects from his first duty station 
to intermediate point and from inter- 
mediate point to third duty station at 
not to exceed cost of separate ship- 
ments in one lot by most economical 
means from first to second station and 
from second to third station... .___.-- 
Storage place—where transferred em- 
Ployee’s household effects are shipped 
to intermediate point for his conven- 
jence and, after being temporarily 
stored at that point, are shipped to his 
new duty station, employee is entitled 
under provisions of E. O. No. 9805, as 
amended—containing no limitation 
upon number of shipments which may 
be made—to reimbursement on com- 
muted basis for both shipments at not 
to exceed cost of shipment in one lot 
by most economical route from last 
official station to new, including cost 


of temporary storage at intermediate 


Time limitations—constructive shipping 
cost liability—where, upon transfer of 
official station, employee’s household 
effects were shipped to intermediate 
point between his first and second 
official stations and thence, after two- 
year time limit specified in sec. 5, 
E. O. No. 9805, for shipment had ex- 
pired as to first transfer, were shipped 
to third duty station, maximum sum 
allowable for transportation from in- 
termediate point to third station is 
cost which would have been incurred 
had effects moved in one lot by most 
economical route from second to third 
tna See ocase 

What constitutes “previous place of 
residence”—no general rule may be 
laid down as to what constitutes “‘pre- 
vious place of residence” within mean- 
ing of secs. 3 and 8, E. O. No. 9805, 
respecting origin and destination of 
travel of employee’s immediate family 
and of shipment of his household ef- 
fects, “previous place of residence” 
being factual matter for administrative 
determination which ordinarily will 
not be questioned by this Office unless 
facts of record clearly show that de- 
termination was arbitrary, erroneous, 
and without basis in fact 


Shipment to points other than new sta- 
tion: 

Employee who, within time limit speci- 

fied in sec. 5, E. O. No. 9805, shipped 

his household effects to intermediate 
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Shipment to points other than new sta- 
tion—Continued. 

point upon transfer from his first duty 
station to second, and from intermedi 
ate point to third duty station upon 
transfer to such station, is entitled 
under said order to reimbursement on 
commuted basis for transportation of 
such effects from his first duty station 
to intermediate point and from inter- 
mediate point to third duty station at 
not to exceed cost of separate ship- 
ments in one lot by most economical 
means from first to second station and 
from second to third station... ....... 
Where transferred employee's household 
effects are shipped to intermediate 
point for his convenience and, after 
being temporarily stored at that point, 
are shipped to his new duty station, 
employee is entitled under provisions 
of E. O. No. 9805, as amended—con- 
taining no limitation upon number of 
shipments which may be made—to 
reimbursement on commuted basis for 
both shipments at not to exceed cost 
of shipment in one lot by most econom- 
ical route from last official station to 
new, including cost of temporary stor- 
age at intermediate point. ........... 

Storage charges. See Storage, 
property, household effects. 

Time limitations—shipment from points 
other than last station. See Transpor- 
tation, household effects, shipment from 
points other than last station, time limita- 
tions. 

Transfer from temporary station for 
training to permanent station—em- 
ployees who were appointed and 
assigned for period of instruction and 
training at temporary duty station, 
with understanding that they would be 
transferred at later date to permanent 
duty station, are not entitled, under sec. 
1, administrative expense statute of Aug. 
2, 1946, authorizing allowance of expenses 
of transportation of dependents and 
household effects on transfer from one 
official station to another for permanent 
duty, to such transportation expenses in 
connection with transfer from temporary 
duty station for training to permanent 
GID Sco Casco nocrecdonacaraes 

Vessels—foreign—transportation between 

U. S. and Alaska—permission granted 

by 46 U. 8S. C. 1241 to use foreign flag 

vessels for transportation of personal 
effects of employees to or from any of 

“possessions of the United States” when 

American vessel is not available has 

reference to all lands of U. 8. including 

Territories, and, therefore, transporta- 

tion of employee’s household effects 
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TRANSPORTATION—Continued. Page | TRANSPORTATION—Continued. Page 
Household effecte— Continued. Maile—Continued. 
from U. 8. port to territory of Alaska, Parcel post shipments—use by Govt. 


or vice versa, by foreign flag vessel may be 

regarded as permitted by said statute 

when no American vessel is available, 

without regard to prohibition in 46 

U. 8. C. 883 against use of other than 

American vessels in transporting mer- 

chandise between U. S. and its Ter- 

ritories and possessions 
Weight—estimated weight—actual ex- 
pense reimbursement—transferred em- 
ployee who failed to furnish actual or 
constructive (cubic foot measurement) 
weight of shipment of household effects, 

as required by secs. 10 and 14, E. O. 

No. 9805 for purpose of computing com- 

muted (lump sum) allowance provided 

by sec. 12 of Executive order, but who 

did furnish acceptable statement of esti- 

mated weight may be allowed amount 

actually expended on account of ship- 

ment, said amount being less than that 

payable at rate prescribed in order based 

upon estimated weight of effects shipped - 
Weight allowance: 

Actual weight as affected by cubic 
measurement—under sec. 17, E. O. 
No. 9805, authorizing shipment of 
transferred employee’s household 
effects to and from points outside U. 8. 
actual known weight of shipment is to 
be used in determining whether 8,750 
pound maximum limit has been 
exceeded, and, irrespective of whether 
water carrier has election to charge on 
weight or cubic measurement basis, or 
bases its charges solely upon cubic 
measurement, allowance to employee 
properly may be based on actual 
weight; however, where cubic footage 
utilized is known and actual weight is 
unobtainable, matter may be sub- 
mitted to this Office for consideration 

Percentage reduction account packing 
and crating—uncrated shipment as 
requiring computation on actual 
weight basis—household effects of 
transferred employee, consisting of 
technical books, papers, drawing 
instruments, and supplies, which were 
shipped by express in corrugated box 
without being crated are not to be con- 
sidered as having been packed and 
crated in manner contemplated by sec. 
16, E. O. No, 9805, so as to require that 
allowable sum under said order be 
computed on eighty percent of gross 
shipping weight, and, therefore, actual 
weight may be used in computing 
amount to be allowed for effects 
shipped at Govt. expense 


Mails: 


See, also, Post Office Department, mails. 


agencies—Cire. Letter B-72205, Jan. 5, 


Reimbursement of personal expend- 
iture: 

Dependents of Navy enlisted man who 
obtained Pullman accommodations 
by use of Pullman transportation 
request for portion of distance for 
which transportation in kind was 
authorized by sec. 12, Pay Readjust- 
ment Act of 1942, and who obtained 
rail tickets by use of personal funds 
instead of using rail transportation 
request furnished by Govt., were 
not furnished transportation in kind 
within the meaning of said section 
for all or part of such trip, and, there- 
fore, reimbursement may be made 
on mileage basis for authorized dis- 
tance, under act of Apr. 27, 1946, and 
U. 8. Navy Travel Instructions, less 
cost to Govt. for Pullman accommo- 
dations used 

Where dependent of Navy officer, on 
account of whom sec. 12, Pay Read- 
justment Act of 1942 authorizes 
transportation in kind, exchanged 
rai] transportation request furnished 
by Govt. for rail ticket but used 
only portion of such ticket, com- 
pleting remainder of travel by auto- 
mobile at personal expense, and did 
not use Pullman accommodation 
request furnished, reimbursement 
for latter portion of journey may not 
be made on mileage basis; however, 
payment may be made in amount of 
refund obtained from carrier for 
unused portion of ticket but not as 
to Pullman accommodations not 


Where transportation in kind (first- 
class rail) for travel of Navy officer’s 
dependent was furnished for full 
distance authorized by law, and, as 
matter of personal convenience—in 
order to stop over en route—officer 
elected not to accept transportation 
request for Pullman accommoda- 
tions but used personal funds for 
such accommodations, it may not be 
concluded that, because officer did 
not receive for his dependent maxi- 
mum transportation saccommoda- 
tions Govt. was willing to furnish, 
transportation in kind for part of 
distance was not furnished so as to 
entitle officer under the applicable 
law and regulations to any reim- 
bursement 












TRANSPORTATION— Continued. 
Storage charges. See Storage. 
Tickets. See Transportation, requests; Trav- 
eling Expenses, fares. 
Vessels: 


Fares incidental to travel status. See 
Traveling Erpenses, jares. 

Household effects matters. See Trans- 
portation, household effects. 

Weights—household effects matters. See 

Transportation, household effects, weight; 

Transportation, household effects, weight 

allowance. 

TRAVEL ALLOWANCE: 
Between two points outside U. S.: 

Alaska and Canada—travel allowance 
authorized to be paid between point in 
Alaska and pointin Canada is to be com- 
puted only for land portion of journey 
via shortest usually traveled route be- 
tween termini involved as determined 
in accordance with Navy Travel Instruc- 
tions issued pursuant to authority con- 
tained in act of Mar. 3, 1909, authorizing 
Sec. of Navy to determine distances and 
what constitutes shortest usually trav- 
GID. ors cae Riecetanece cis 

Alaska and Merxico—travel allowance 
authorized to be paid between point in 
Alaska and point in Mexico is to be 
computed only for land portion of jour- 
ney via shortest usually traveled route 
between termini involved as determined 
in accordance with Navy Travel In- 
structions issued pursuant to authority 
contained in act of Mar. 3, 1909, author- 
izing Sec. of Navy to determine distances 
and what constitutes shortest usually 
I ctitg ie ceece sep ancnreee 

Alaska and Newfoundland—travel allow- 
ance authorized to be paid between point 
in Alaska and point in Newfoundland is 
to be computed only for land portion of 
journey via shortest usually traveled 
route between termini involved as de- 
termined in accordance with Nayy 
Travel Instructions issued pursuant to 
authority contained in act of Mar. 3, 
1909, authorizing Sec. of Navy to deter- 
mine distances and what constitutes 
shortést usually traveled route___.---.-- 

Alaskan travel, in general—provisions of 
act of June 12, 1906, relating to travel 
between U.S. and Alaska are not appli- 
cable to travel in Alaska where two 
points between which travel allowance 
is to be computed are both located in 
that Territory; and whether such travel 
is to be considered land travel or sea 
travel depends primarily upon relative 
locations of respective termini and mode 
of surface transportation available be- 
tween those points__-._......-.-....._.- 

In general—under provisions in sec. 126, 

National Defense Act, as amended, 
authorizing trave) allowance to enlisted 
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Between two points outside U. S.—Con. 
personnel from place of discharge or re- 
lease from active duty to any one of 
authorized points, individual who en- 
listed in foreign country and was subse- 
quently discharged in another foreign 
country is entitled to travel allowance for 
land travel from place of discharge to 
nearest port of departure of commercial 
transportation, and from port of entry 
to destination by shortest usually 
traveled route computed in accordance 
with par. 7502-5, Navy Travel Instruc- 


Pearl Harbor, T. H., and Adak, Alaska— 
where shortest route of travel between 
Honolulu, T. H., and Adak, Alaska, is 
by way of San Francisco, Calif., and 
Seattle, Wash., individual who enlisted 
at Adak, Alaska, and was subsequently 
discharged at Pearl Harbor, T. H., is 
entitled to travel allowance for land 
travel only from Pear! Harbor to Hono- 
lulu and from San Francisco to Seattle as 
authorized in sec. 126, National Defense 
A CORON, 2 ences cenncecacpeeens 

Sea travel generally—extent of allowable 
travel—in cases of discharge or release 
from active duty and where travel is 
actually to be performed with sea travel 
involved, this Office may allow only 
travel allowance authorized by sec. 126, 
National Defense Act, as amended, to 
be paid upon discharge or release from 
active duty for travel between termini 
of the journey, without regard to actual 
ports of departure and/or arrival as pro- 
posed in change in Navy Travel Instruc- 
tions : 

Tsingtao, China, and Kodiak, Alaska— 
where commercial steamship service is 
available between Tsingtao, China, and 
Kodiak, Alaska, via Seattle, Wash., in- 
volving only sea travel between such 
points, individual who enlisted at Ko- 
diak, Alaska, and was subsequently 
dischared at Tsingtao, China, is not 
entitled to travel allowance under sec. 
126, National Defense Act, as amended, 
which authorizes only transportation in 
kind and subsistence en route for any sea 
travel involved in returning enlisted mén 
to their homes, etc., upon discharge -- -- 

Enlistment in Alaska and discharge in U. 
S.—travel as being land travel—where 
place to which travel allowance is author- 
ized is in U. 8. and place of discharge or 
release from active duty is in Alaska, or 
vice versa, termini of journey are within 
respective geographical areas specified in 
act of June 12, 1906, providing that travel 
between U. S. and Alaska shall not be re- 
garded as sea travel, and, therefore, travel 
allowance is properly payable as for land 
travel for entire distance from starting 
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point to destination even though change of 
steamers or transfer from steamer to some 
other mode of transportation en route may 
DE pv icnk atinend cod cacteatenasdon 

Enlistment in U. S. and discharge in Alas- 
ka—travel as being land travel—where 
place to which travel allowance is author- 
ized is in U. S. and place of discharge or 
release from active duty is in Alaska, or 
vice versa, termini of journey are within 
respective geographical areas specified in 
act of June 12, 1906, providing that travel 
between U. S. and Alaska shall not be re- 
garded as sea travel, and, therefore, travel 
allowance is properly payable as for land 
travel for entire distance from starting 
point to destination even though change 
of steamers or transfer from steamer to 
some other mode of transportation en route 
RID 

Routes—destermination of shortest usually 
traveled route—notwithstanding author- 
ity vested in Sec. of Navy by act-of Mar. 3, 
1909, to establish what constitutes shortest 
usually traveled route in relation to sec. 
126, National Defense Act, as amended, 
authorizing travel allowance to enlisted 
men upon discharge, etc., this Office may 
not approve change in Navy Travel In- 
structions which would establish route of 
travel with actual ports of entry and/or 
departure as shortest usually traveled 
route where travel is in fact performed 
and different route between the same 
points in another similar case where no 
travel whatever is to be performed__.___-- 

TRAVELING EXPENSES: 

See, also, related headings: Mileage; Sub- 
sistence: Etc. 

Air travel—sleeping accommodations as item 
of cost—in absence of specific provisions in 
Standardized Govt.Travel Regs. that sleeping 
accommodations on overnight flights over- 
seas are proper items of travel expense or of 
evidence showing that use of sleeping ac- 
commodations was general on flight in- 
volved and that it was necessary for em- 
ployee to use such flight, cost of such sleep- 
ing accommodations, being in addition to 
regular first-class fare, may not be con- 
sidered proper item of travel expense _--__- 

Automobiles. See Traveling Erpenses, vehicles. 

Boards, commissions, committees, etc.— 
National Selective Service Appeal Board 
members’ rights generally—members of 
National Selective Service Appeal Board 
employed on “when actually employed” 
basis, while performing most of their serv- 
ices at National Selective Service Head- 
quarters, may be paid per diem in lieu of 
subsistence and be reimbursed for their 
actual traveling expenses for all time ab- 
sent from their homes on official business 
of Board, including time necessarily spent 
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at National Headquarters, provided their 

homes and places of duty are not in same 

SUI SI inno onnt con acacadecs 

Civilians appointed or assigned to duty 
overseas: 

Return to overseas station after period in 
U. S. between terms of employment— 
under the provisions of sec. 7, act of 
Aug. 2, 1946, making appropriations of 
departments available for expenses of 
travel of new appointees and their im- 
mediate families to and from their for- 
eign duty stations, employee accom- 
panied by his immediate family may be 
transported from foreign post of duty to 
U. 8. at Govt. expense upon expiration 
of agreed period of foreign service for 
purpose of taking annual leave, and 
thereafter may be returned, at Govt. 
expense, to foreign post under renewal 
of his prior employment agreement ___-.. 

Return to U. S. on leave: 

Employees to be returned to overseas 
station for additional term of service— 
under the provisions of sec. 7, act of 
Aug. 2, 1946, making appropriations of 
departments available for expenses 
of travel of new appointees and their 
immediate families to and from their 
foreign duty stations, employee ac- 
companied by his immediate family 
may be transported from foreign post 
of duty to U. S. at Govt. expense upon 
expiration of agreed period of foreign 
service for purpose of taking annual 
leave, and thereafter may be returned, 
at Govt. expense, to foreign post under 
renewal of his prior employment 


Resignation from foreign duty post 
effect—sec. 7, administrative expense 
statute of Aug. 2, 1946, providing for 
allowance of travel and transportation 
expenses on return of employees to U, 
8. from their posts of duty outside 
continental U. S., may not be re- 
garded as authorizing payment of 
such expenses in case of transferred 
employee who resigns from his position 
at foreign duty post, whether before or 
after completing 12 months’ service; 
and there is no authority under said 
sec. to pay round-trip travel expenses 
of transferred employees serving over- 
seas and their families incident to 
taking of annual leave in U. S_______. 

Return to U. S. upon separation: 

Effect of resignation from foreign duty 
position—sec. 7, administrative ex- 
pense statute of Aug. 2, 1946, providing 
for allowance of travel and transporta- 
tion expenses on return of employees 
to U. 8. from their posts of duty out- 
side continental U. S., may not be 
regarded as authorizing payment o! 
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Civilians appointed or assigned to duty over- 
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seas—Continued. 

Return to U. S. upon separation—Con. 
such expenses in case of transferred 
employee who resigns from his position 
at foreign duty post, whether before 
or after completing 12 months’ service. 

Election not to return within reasonable 
time effect—provisions of sec. 7, ad- 
ministrativé expense statute of Aug. 2, 
1946, do not authorize payment of 
any of expenses connected with re- 
turn of former employee, his family, 
or his household goods and personal 
effects from overseas station to U. 8. 
where such employee for voluntary 
personal reasons elected not to return 
within reasonable time after date that 
his assignment to duty outside U. 8. 
had been terminated either by resigna- 
tion or for reasons beyond his control, 
even though travel and transportation 
authorizations were issued at time of 


Dependents. See Transportation, dependents. 

Detailed personnel. See Details. 

Drinking water—cooling of—inclusion in per 
diem or actual expense reimbursement 
basis—cost of ice for cooling drinking water, 
being part of aggregate cost of water, is to be 
regarded as expense of subsistence payable 
by Govt. only if actual expenses of sub- 
sistence are reimbursable, so that such cost 
may not be considered as reimbursable in 
case of employees who were entitled to per 
diem in lieu of subsistence while in travel 


compensation—in general—under sec. 5, 
administrative expense statute of Aug. 2, 
1946, persons who serve without compensa- 
tion as members of loca! rent advisory 
boards established pursuant to sec. 204 (e), 
Housing and Rent Act of 1947, as amended, 
administratively may be allowed traveling 
expenses and per diem in lieu of subsistence 
while traveling away from their homes or 
regular places of business for official pur- 
poses whenever such expenses are neces- 
sarily incident to and solely attributable 
to such travel, whether for attendance at 
board meetings or other official reasons, 
even though travel is performed wholly 
within a metropolitan area 
Fares: 

Air travel —inclusion of cost of sleeping ac- 
commodations—in absence of specific 
provision in Standardized Govt. Travel 
Regs. that sleeping accommodations on 
overnight flights overseas are proper 
items of travel expense or of evidence 
showing that use of sleeping accommo- 
dations was general on flight involved 
and that it was necessary for employee to 
use such’ flight, cost of such sleeping ac- 


192 


commodations, being in addition to regu- 

lar first-class fare, may not be considered 

proper item of travel expense 
Lowest first-class limitation: 

Only ‘suf@rior accammedations avail- 
able—under sec. 10, act of Mar. 3, 1933, 
asamended, limiting travel allowances 
on actual expense basis to “lowest first- 
class rate by the transportation facility 
used,” facilities of all-room train may 
be used on non-emergency basis iflower 
berths or other accommodations supe- 
rior to lower berth, but less expensive 
than the least expensive accommoda- 
tions on the all-room train, are not 
available on other trains; however, 
payments may not be made for accom- 
modations on all-room trains where 
less expensive lower berth accommo- 
dations or room accommodations were 
available on other trains. 

What constitute lowest first-class accom- 
modations—minimum tourist class ac- 
commodations (Class M) on vessels 
8.8. President Wilson and 8. 8. Presi- 
dent Cleveland, having been designated 
as first-class accommodations by 
steamship line, as reflected by its pub- 
lished tariffs, are to be regarded as 
lowest first-class accommodations with- 
in meaning of cost limitation of pars. 
13 and 29, Standardized Govt. Travel 
Regs., as amended, so that use of mini- 
mum first-class accommodations (Class 
C) on such vessels may not be author- 
ized at Govt. expense unless Class M 
accommodations are unavailable when 


traveler is entitled only to reimburse 
ment of rai] coach fare if elapsed travel 
time by rail is less than time (more 
than 2 hours) required by par. 13 (a) 
(2), Standafdized Gevt. Travel Regs., 
to authorize use of parlor-car accom- 
modations, payment of service charge 
covering use of reserved coach seat may 
be allowed in addition to regular rail 
coach fare where particular train used 
by traveler has no coach accommoda- 
tions other than those for which service 
charge is imposed 


First duty station. See Traveling Expenses, 


civilians appointed or assigned to duty over- 


seas. 
Headquarters—intermittently employed per- 


sonnel—metropolitan area traveled, in 
general—under sec. 5, administrative ex- 
pense statute of Aug. 2, 1946, persons who 
serve without compensation as members 
of local rent advisory boards established 
pursuant to sec. 204 (e), Housing and Rent 
Act of 1947, as amended, administratively 
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TRAVELING EXPENSES—Con. 
may be allowed traveling expenses and 


per diem in lieu of subsistence while travel- 
ing away from their homes or regular 
places of business for official purpcses 
whenever such expenses are necessarily in- 
cident to and solely. attributable to such 
travel,*whether for attendance at board 
meetings or other official reasons, even 
though travel is performed wholly within 
a metropolitan area ° 
Intermittent employees. See Traveling Ex- 
penses, when actually employed employees. 
Jurors—additional necessary daily travel— 
under proviso to sec. 2, act of Apr. 26, 
1926, as amended, providing for pay- 
ment of “additional necessary daily 
transportation expenses’’ in amount not 
to exceed $2 per day to jurors in U. 8. 
courts, juror who found it practicable to 
make daily trips between court and 
home while in attendance at court would 
be entitled to payment for such daily 
travel on basis of not to exceed $2 for each 
day in which travel occurred 

Leaves of absence: 

Return to headquarters at Government 
request—effect of permission to resume 
leave—employee whose authorized leave 
of absence was interrupted for perform- 
ance of temporary duty at places other 
than his headquarters and for temporary 
return to headquarters—being permitted 
thereafter to resume his leave status 
at place where it was interrupted—is 
ertitled to traveling expenses incident 
to travel from his place of leave to places 
of temporary duty, headquarters, and 
return to place of leave 

Return to overseas station after leave in 
U. S. between terms of employment— 
under the provisions of sec. 7, act of Aug. 
2, 1946, making appropriations of depart- 
ments available for expenses of travel of 
new appointees and their immediate 
families to and from their foreign duty 
statiens, employee accompanied*by his 
immediate family may be’transported 
from foreign post of duty to U. 8. at 
Govt. expense upon expiration of agreed 
period of foreign service for purpose of 
taking annual leave, dnd thereafter may 
be returned, at Govt. expense, to foreign 
post under renewal of his prior employ- 


Return te U. S. on leave from duty over- 
seas—under the provisions of sec. 7, act 
of Aug. 2, 1946, making appropriations 
of departments available for expenses of 
travel of new appointees and their im- 
mediate families to and from their foreign 
duty stations, employee accompanied by 
his immediate family may be transported 
from foreign post of duty to U. 8S. at 
Govt. expense upon expiration of agreed 
period of foreign service for purpose of 


taking annual leave, and thereafter may 
be returned, at Govt. expense, to foreign 
post under renewal of his prior employ- 
ment agreement 

Temporary duty—effect of permission to 
resume leave—employee whose author- 
ized leave of absence was interrtipted for 
performance of temporary duty at places 
other than his headquarters and for 
temporary return to headquarters— 
being permitted thereafter to resume his 
leave status at place where it was in- 
terrupted—is entitled to traveling ex- 
penses incident to travel from his place 
of leave to places of temporary duty, 
headquarters, and return to place of leave. 


Physical examination travel— Army Reserve 


Officers generally—under sec. 14, Pay 
Readjustment Act of 1942, as amerded, 
authorizing, at discretion of Sec. of Army, 
payment of traveling expenses and com- 
mutation of subsistence and quarters to 
Army Reserve officers ordered to duty 
with their consent, but without pay, for 
training or to ‘‘other duty as provided by 
law,” such officers ordered to duty for 
purpose of taking physical examination 
to determine their fitness for extended 
active duty may, upon promulgation of 
appropriate regulations, be paid such ex- 
penses and allowances incident to said 
duty from appropriation item ‘Travel of 


Pullman—related traveling expense matters. 


See Traveling Expenses, fares. 


Separation from service—civilians appointed 


or assigned to duty overseas. See Traveling 
expenses, civilians appointed or assigned to 
duly overseas. 


Temporary duty—expenses of travel from 


place of abode—as travel by public trans 
portation between Denver, Colo., or 
vicinity, and Denver Federal Center is 
performed daily by Govt. employees in 
going to and from work, expense of such 
travel incurred by employee while on 
temporary duty at Center constitutes an 
item of substance as defined in par. 44, 
Standardized Govt. Travel Regs., rather 
than transportation expense reimbursable 
under par. 8 (b) of said Regs., even though 
two fares are required each way and 
Center is located outside city of Denver 
where nearest living accommodations are 


See, also, Mileage, travel by privately 
owned automobile. 

Joint travel—employee on official busi- 
ness transported by employee not on 
official business—while employee, 
under act of Feb. 14, 1931, as amended, 
may not be paid mileage for use of 
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Vessels. 








Vehicles—Continued. 

Use of privately owned—Continued. 
privately owned automobile in trans- 
porting another employee on official 
business where owner or operator 
thereof did not perform official busi- 
ness, payment of properly supported 
claim from employee transported for 
reimbursement of sum paid owner or 
operator for actual amount expended 
for gas, oil, etc., not in excess of com- 
mon carrier costs, may be made with- 
out contravening additional compensa- 
tion restrictions of sec. 1765, R. S., or 
par. 89, Standardized Govt. Travel 
Regs., precluding reimbursement for 
payments made to other employees for 
transportation expenses_-_-__......-...- 

Substitution of actual expense claim for 
rejected mileage claim: 

While employee, under act of Feb. 14, 
1931, as amended, may not be paid 
mileage for use of privately owned 
automobile in transporting another 
employee on official business where 
owner or operator thereof did not 
perform official business, payment 
of properly supported claim from 
employee transported for reimburse- 
ment of sum paid owner or operator 
for actual amount erpended for gas, 
oil, etc., not in excess of common 
carrier costs, may be made without 
contravening additional compensa- 
tion restrictions of sec. 1765, R. S., 
or par. 89, Standardized Govt. 
Travel Regs., precluding reimburse- 
ment for payments made to other 
employees for transportation ex- 


Travel by dependents of transferred 
civilian employee—where change of 
station orders authorized reimburse- 
ment of transportation expenses of 
transferred employee’s immediate 
family but did not authorize travel 
by privately owned automobile 
separate and apart from employee, 
such general travel authorization 
may not be deemed sufficient under 
sec. 1, act of Aug. 2, 1946, and secs. 
3 and 4, E. O. No. 9805, issued there- 
under, to authorize allowance of 
mileage for travel of employee’s wife 
by privately owned automobile 
separate and apart from employee; 
however, reimbursement may be 
made upon actual expense basis 
pursuant to par. 12, Standardized 
Govt. Travel Regs._........-_--. 

See Traveling expenses, fares. 

When actually employed employees—travel 

between duty station and home or place of 

business— National Selective Service Ap- 
peal Board members—members of Na- 
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tional Selective Service Appeal Board 
employed on “‘when actually employed” 
basis, while performing most of their serv- 
ices at National Selective Service Head- 
quarters, may be paid per diem in lieu of 
subsistence and be reimbursed for their 
actual traveling expenses for all time absent 
from their homes on official business of 
Board, including time necessarily spent at 
National Headquarters, provided their 
homes and places of duty are not in same 
metropolitan area 


Witnesses. See Mileage, witnesses. 
TREASURY DEPARTMENT: 
Bureau of Federal Supply—surplus type- 


writer transfers—fair value reimburse- 
ment—under provisions of Treasury and 
Post Office Depts. Appro. Act, 1949, 
agencies in executive branch of Govt. are 
required to surrender surplus typewriters 
to Bur. of Federal Supply without reim- 
bursement for fair value thereof, irrespec- 
tive of type of funds, contributions, etc., 
from which originally purchased 


TYPEWRITERS: 
Purchase limitations: 


Applicability to Dist. of Col. government— 
provisions of Treasury Dept. Appro. 
Act, 1949, prohibiting during fiscal year 
1949 purchase of new typewriting ma- 
chines from funds appropriated by any 
act, are applicable to goverrment of 
Dist. of Col., so that appropriated funds 
of Dist. of Col. may not be considered 
as available for procurement of new 
typewriting machines for its adminis- 
trative offices, even though operating 
funds appropriated to Dist. for most 
part may consist of revenues of Dist. of 
Gibe isnt suuetetidens isa 

Proportional Spacing Machine, Hekto- 
writer, Varityper, ete.—purchase, when 
otherwise proper, of special purpose ma- 
chines such as ‘Proportional Spacing 
Machine,” “Hektowriter,” and ‘Vari- 
typer’’ is subject to restriction in Trea- 
sury Dept. Appro. Act, 1949, that type- 
writing machines shal] not be purchased 
during any quarter of fiscal year 1949 at 
price in excess of 90 percent of lowest 
net cash price, plus applicable Federal 
excise taxes, accorded manufacturer’s 
most favored customer (other than U. 8. 
and purchas¢rs for educational instruc- 
tion purposes) during six-month period 
preceding such quarter... .............. 


Surplus—disposition of—fsir value reim- 


bursement—under provisions of Treasury 
and Post Office Depts. Appro. Act, 1949, 
agencies in executive branch of Govt. are 
required to surrender surplus typewriters 
to Bur. of Federal Supply without reim- 
bursement for fair value thereof, irrespec- 
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tive of type of funds, contributions, etc., 
from which originally purchased 
UNIFORMS: 
See Clothing, uniforms. 
VEHICLES: 
Government: 


VETERANS’ ADMINISTRATION— Page 
Continued. 
of certificate minus authorized loan with 
interest) pursuant to Adjusted Compensa- 
tion Payment Act, 1936, upon demand for 
payment from surety should be set off 


Exchange or sale. See Contracts, ez- 
changes, old or used eguipment, etc.; 
Sales, old or used equipment, etc., sold 
in purchasing new. 

Matters concerning storage. See Storage, 
public property. 

Purchases: 

Competitive bid requirements, in general — 
in light of sec. 16, act of Aug. 2, 1946, 
prohibiting purchase of any passenger 
motor vehicle at cost, including value of 
any vehicle exchanged, in excess of that 
specified in any appropriation, purchase 
contracts should be entered into only 
after securing competitive bids pursuant 
to sec. 3709, R. S., as amended, which 
bids should show separately trade-in 
allowance offered—reasonableness of 
which should be established by request- 
ing cash bids on propose’ trade-ins, or by 
other evidence—and where more than 
one used vehicle is to be traded in, con- 
tract should be supported by detailed 
administrative statement showing 
reason therefor 

Cost, purchase, and other limitations— 
items included or excluded—equipment 
and accessories—heaters for passenger 
motor vehicles are to be regarded as part 
of equipment necessary for operation of 
vehicle and, as such, are within appli- 
cable purchase price limitation provided 
by sec. 5 (c) (1), act of July 16, 1914, as 
added by sec. 16 (a), act of Aug. 2, 1946, 
requiring that purchase of any passenger 
motor vehicle be at cost “‘completely 
equipped for operation” not in excess of 
that specified by law; however, where ve- 
hicles purchased in good faith for use in 
warm climates are transferred to cold 
climates after bona fide operation under 
warm climate conditions, heaters may 
be purchased without showing of com- 
pliance with then-existing price limita- 


Travel by privately owned. See 
travel by privately owned automobile. 


VESSELS: 


Transportation and travel expense matters. 
See Transportation; Trareling Expenses. 


VETERANS’ ADMINISTRATION : 


Adjusted compensation—loans—interest— 
unauthorized dual loans—where veteran, 
after issuance of duplicate adjusted service 
certificate secuted by indemnity bond, 
obtained loans on original and duplicate 
certificates in combined amount greater 
than face value of duplicate certificate, 
amount otherwise due veteran (face value 


against unauthorized loan indebtedness 
with interest as of effective date of such 
act, and any balance due should draw 
interest:‘until paid, irrespective of any 
delay in notifying veteran or his surety of 
balance due 

Beneficiaries— medical treatment and care. 
See Medical Treatment; Veterans’ Adminis- 
trotion beneficiaries. 

Pensions. See Pensions. 

Veterans benefits, in general—finality of 
administrative determinations—Adminis- 
trator’s decision, Veterans Adm., No. 800, 
Dec. 22, 1948, holding that Spanish- 
American War pension may not be paid 
concurrently with retired pay authorized 
under act of June 29, 1948, and that retired 
pay may not be waived pursuant to act of 
May 27, 1944, for purpose of receiving com- 
pensation or pension from Veterans’ Adm., 
is conclusive upon this Office insofar as it 
relates to Spanish-American War service 
pension and other pensions and compensa- 
tion administered by such Adm. under 
provisions of sec. 11, act of Oct. 17, 1940_._- 


495 | VOUCHERS: 


Cost-of-living, etc., allowances for civilian 

personnel at foreign stations—Circ. Letter 
B-45107, Jan. 4, 1949 

Public Voucher for Adveritising—forms and 
procedure—Gen. Regs. 109-Rev., Jan. 17, 


Purchases and Services Other Than Per- 
sonal—foreign countries—forms and pro- 
cedure—Gen. Regs. 51, Supp. 10, Apr. 20, 


Drinking—cooling of—as being expense of 
subsistence—cost of ice for cooling drink- 
ing water, being part of aggregate cost of 
water, is to be regarded as expense of sub- 
sistence payable by Govt. only if actual 
expenses of subsistence are reimbursable, 
so that such cost may not be considered as 
reimbursable in case of employees who were 
entitled to per diem in lieu of subsistence 
while in travel status 


WITNESSES: 


Courts martial—attendance necessity gen- 
erally—although court martial is not court 
in full sense of term, or as same is under- 
stood in civil phraseology, its proceedings 
are judicial in nature and it is recognized 
that attendance of witnesses whose testi- 
mony may be material to proper diSposi- 
tion of case on trial is essential part of their 


Fees—courts-martial proceedings—civilian 
witnesses voluntarily attending Coast 
Guard courts—under provisions of sec. 3, 
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WITNESSES— Continued. 


act of May 26, 1906, as made applicable to 
Coast Guard by sec. 1, act of Jan. 28, 1915, 
establishing Coast Guard courts to be gov- 
erned in their organization and procedure 
substantially in accordance with naval 
courts, civilian witness who voluntarily 
attends Coast Guard court martial at 
instanve of such court may be reimbursed 
fees and mileage provided for witnesses 
attending naval courts__...........-...... 
Mileage. See Mileage, witnesses. 
WORDS AND PHRASES: 
“Allowances”—term ‘“‘allowances,’’ when 
used in connection with court-martial 
sentences involving forfeitures of pay and 
allowances of civil personnel subject to 
military law and properly under jurisdic- 
tion of military tribunals, is to be regarded 
as including lump-sum leave payment due 
upon separation under act of Dec. 21, 1944, 
and, therefore, withholding of such lump 
sum from former employee pursuant to 
court-martial sentence directing forfeiture 
of all pay and allowances due or to become 
due will be considered as having been 


“Employment”—authorized attendance at 
meetings by employees on days (Saturday 
and Sunday) outside of their 40-hour work- 
weeks may be regarded as “employment” 
within meaning of overtime compensation 
provisions of sec. 201, Federal Employees 
Pay Act of 1945, so as to entitle such em- 
ployees to overtime compensation for time 
actually in attendance at meetings on those 


“Fuel”—word “‘fuel’’ as used in act of June 
30, 1921, making exception to fiscal year 
appropriations limitation restrictions of 
sec. 3679, R. S., as amended, by authoriz- 
ing Sec. of War to enter into contracts and 
to incur obligations for fuel in sufficient 
quantities to meet requirements for one 
year without regard to current fiscal year, 
may be regarded as including gasoline and 
petroleum fuel. prodiacts, so that procure- 
ments of such products may be made under 
contracts entered into without regard to 
0 Se eee 


“Newspapers”—exception of technical or 
trade periodicals necessary in performance 
of agency’s authorized functions from $50 
limitation imposed by sec. 105, Independ- 
ent Offices Appro. Act, 1949, on amount of 
agency’s funds appropriated by said act 
which may be expended for newspapers 
and periodicals does not include publica- 
tions denominated as law journals, bulle- 
tins, or records which, while containing 
news restricted to legal matters of interest 
only to lawyers and those having dealings 

with courts, are regarded as newspapers-.- 
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316 


515 


614 


“Next Session”—reconvening of Senate of 


80th Congress on July 26, 1948, pursuant to 
Presidential proclamation, and its subse- 
quent adjournment on Aug. 7, 1948. until 
Dec. 31, 1948, is to be regarded merely as 
continuation of second session of 80th Con- 
gress, and not as constituting ‘‘next Ses- 
sion’’ of Senate within meaning of Art. II, 
sec. 2, cl. 3, of Constitution, so that com- 
missions of persons holding recess appoint- 
ments as Federal judges made prior to 
July 26, 1948, may not be considered as 
having expired on Aug. 7, 1948_........... 
“Office or position”’—retired officer who is 
employed as consultant at rate of pay per 
day when actually working, with propor- 
tionate deductions from such compensa- 
tion when not required to work full days, 
is to be regarded as paid on time, as dis- 
tinguished from fee, basis, and, therefore, 
such officer must be considered as occupy- 
ing civilian ‘office or position’’ as used in 
sec. 212, Economy Act, as amended, pro- 
hibiting payment of both retired pay and 
civilian compensation at combined rate in 
excess of $3,000 per annum _._............- 
“Periodicals”—exception of technical or 
trade periodicals necessary in performance 
of agency’s authorized functions from $50 
limitation imposed by sec. 105, Independ- 
ent Offices Appro. Act, 1949, on amount 
of agency’s funds appropriated by said 
act which may be expended for newspapers 
and periodicals does not include publica- 
tions denominated as law journals, bulle- 
tins, or records which, while containing 
news restricted to legal matters of interest 
only to lawyers and those having dealings 
with courts, are regarded as newspapers - - 
“Period of actual employment” —provision 
in sec. 2 (b), act of Feb. 28, 1948, requiring 
that salary of civil-service annuitant who is 
reemployed be reduced in sum equal to 
retirement annuity allocable to ‘‘period of 
actual employment,” has reference to ac- 
tual period during which annuitant holds 
position,in which he is reemployed, includ- 
ing all periods of leave without pay as well 
as all regular non-workdays forming part 
thereof. 28 C. G. 87, overruled in part. _- 
**Previous place of residence” —no general 
rule may be laid down as to what con- 
stitutes “‘previous place of residence” 
within meaning of secs. 3 and 8, E. O. 
No. 9805, respecting origin and destination 
of travel of employee’s immediate family 
and of shipment of his household effects, 
“previous place of residence’’ being factual 
matter for administrative determination 
which ordinarily will not be questioned by 
this Office unless facts of record clearly 
show that determination was arbitrary, 
erroneous, and without basis in fact. - .._. 
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**Regular employees”—only those experts 
and consultants appointed pursuant to 
sec. 15, act of Aug. 2, 1946, who properly 
may. be considered ‘“‘permanent employ- 
ees’’ for leave purposes may be regarded as 
“regular employees” entitled to compensa- 
tion under per diem, etc., employee holi- 
day pay statute of June 29, 1938, for holidays 
on which they perform no work. 25 C. G. 
78A, distinguished 

**Termination of the session” -—adjournment 
of Senate on June 20, 1948, pursuant to 
House Concurrent Resolution 218, until 
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Dec. 31, 1948, is to be regarded as ‘‘termina- 
tion of the session,’’ within meaning of ex- 
ception expressed in clause (b) of sec. 1761 
R. S,, as amended, so that ;ersons who 
had been previously nominated to office 
of Federal judge during session adjourned 
on June 20, 1948, and whose aominations 
were pending in Senate when it adjourned, 
are entitled to salary attached to such 
offices under recess appointments given 
subsequent to adjournment date 


WORKING FUNDS: 


oO 


See Funds, working. 
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